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ANDREW  J.  POPPLETON. 


At  the  aesMon  of  the  supreme  court  of  the  state  of  Nebraska,  October 
6, 1896,  there  being  present  Hon.  A.  M.  Post,  chief  justice,  Hon.  T.  O.  C. 
Harrison  and  Hon.  T.  L.  Norval,  judges,  Hon.  Robert  Ryan,  Hon.  John 
M.  Ragan,  and  Hon.  Frank  Irvine,  commissioners,  and  David  A. 
Campbell,  clerk  and  reporter,  it  was  ordered  that  the  following  pro- 
ceedings be  spread  at  large  upon  the  records  of  the  court: 

Hon.  George  W.  Doane  appeared  before  the  court  and  said: 

May  it  Plbase  Youb  Honors:  As  chairman  of  a  committee  appointed 
at  a  meeting  of  the  Douglas  county  bar,  I  have  been  charged  with  the 
mournful  duty  of  presenting  to  this  court  a  tribute  of  respect  adopted 
by  the  bar  of  Douglas  county  to  the  memory  of  Andrew  J.  Poppleton, 
a  member  of  the  bar  of  this  court  since  its  first  organization,  and  to 
request  this  court  to  take  such  action  in  the  premises  as  may  seem 
appropriate. 

The  resolutions  of  the  Douglas  county  bar  are  as  follows: 

Andrew  J.  Poppleton,  one  of  the  foremost  leaders  of  this  bar  ever 
since  the  first  organization  of  the  courts  in  Nebraska,  and  holding  a  high 
place  among  the  great  lawyers  throughout  the  whole  land,  a  citizen  who 
had  rendered  to  this  community  and  state  services  of  the  highest 
value,  and  a  man  of  singular  purity  of  life  and  character,  having  de- 
parted this  life  at  his  residence  in  this  city  on  the  24th  day  of  Sep- 
tember instant,  we,  his  friends,  associates,  and  brethren  assembled 
for  the  purpose  of  expressing  our  respect  for  his  memory,  have 

Resolred,  That  the  great  powers  of  our  deceased  brother  in  advocacy, 
his  wide  and  varied  learning,  his  lofty  principles,  and  his  pure  and 
elevated  character  secured  for  him  when  he  was  among  us  our  highest 
respect  and  admiration.  And  now,  when  by  an  inscrutable  Providence 
he  has  been  removed  from  our  midst,  and  we  are  deprived  of  his  good 
example  and  the  inspiration  of  his  impressive  personality,  with  un- 
feigned sorrow  we  bear  witness  to  his  virtues  and  the  fame  which  he 
achieved  through  all  the  borders  of  the  nation. 

Resolved,  That  we  tender  to  his  widow  and  children  our  sincere 
sympathy,  and  direct  that  a  copy  of  these  resolutions  be  communicated 
to  them. 
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Renolved,  That  the  chair  appoint  suitable  committees  to  present  this 
expression  of  our  respect  for  the  memory  of  Mr.  Poppleton  to  all  of 
the  district  courts  of  this  county,  the  supreme  court  of  this  state,  and 
the  circuit  court  of  the  United  States  for  this  district,  and  request  that 
they  be  spread  at  large  upon  their  records. 

J.   M.    WooLwoRTn.   Chairman, 

C.  A.  Baujwin, 
B.  E.  B.  Keniiedy, 
Chables  F.  Mandekson, 
John  C.  Cowin, 
Wm.  D.  Beckett, 
E.  Wake  LEY, 

Committee. 

In  presenting  these  resolutions,  it  may  not  be  amiss  to  accompany 
them  with  a  few  words  in  retrospect  of  Mr.  Poppleton 's  career  and 
character. 

Descended  from  sturdy  New  England  stock,  and  born  and  nurtured 
under  the  influences  and  surroundings  of  pioneer  life  in  Michigan,  it 
is  not  difllcult  to  account  for  the  development  in  Mr.  Poppleton  of 
those  characteristics  which  distinguished  him  in  maturer  years  as  a 
man  of  broad  and  liberal  views.  His  earlier  collegiate  education  was 
received  at  the  University  of  Michigan,  and  completed  at  Union  Col- 
lege, New  York,  under  the  tutelage  of  that  most  eminent  and  practical 
of  America's  educators.  Dr.  Nott.  After  graduation,  Mr.  Poppleton 
studied  law  with  one  of  the  leading  firms  in  Detroit,  and  was  admitted 
to  the  bar  in  1852,  after  examination  before  the  supreme  court  at 
Pontiac,  Michigan.  Soon  after  his  admission  to  the  bar  he  came  to 
Nebraska,  in  the  year  1854,  immediately  after  the  passage  of  the  act  or- 
ganizing the  territory.  From  his  first  entrance  into  the  active  life  of 
this  trans-Missouri  country,  Mr.  Poppleton  took  a  leading  part  in  the 
direction  and  development  of  all  enterprises  which  tended  to  the  up- 
building and  betterment  of  the  community  with  which  he  had  cast  his 
lot.  It  is  impossible  to  overestimate  the  value  of  his  counsel  and 
services  in  the  critical  crises  which  arose  from  time  to  time  in  the 
history  of  the  territory  and  of  the  city  with  which  his  interests  were 
Indissolubly  connected. 

Mr.  Poppleton  was  elected  as  one  of  the  representatives  from 
Douglas  county  and  served  as  such  in  one  of  the  earlier  sessions  of 
the  legislative  assembly  of  the  territory,  and  took  a  leading  part  in 
shaping  legislation  for  the  broadening  and  strengthening  of  the  foun- 
dations of  the  future  state. 

Upon  the  organization  of  the  Union  Pacific  Railroad  Company  for 
active  work  in  1864,  Mr.  Poppleton  was  appointed  its  first  general 
attorney,  and  so  efficiently  and  satisfactorily  did  he  perform  the  duties, 
of  the  position  that  he  was  continued  in  it  until  he  voluntarily  re- 
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signed  it  in  the  year  1888,  much  to  the  regret  of  the  board  of  directors, 
who,  in  accepting  the  resignation,  acknowledged  in  most  flattering 
terms  their  high  appreciation  of  the  value  of  his  services  to  the  corpo- 
ration, and  regret  at  the  severing  of  his  relations  with  the  company. 

In  1868  Mk.  Poppleton  was  nominated  by  the  democratic  party  as 
its  candidate  for  congress  from  this  state  and  made  a  vigorous  canvass 
throughout  the  state,  but,  as  has  befallen  many  a  worthy  man  before 
him,  he  was  so  fortunate  as  to  have  been  defeated.  I  say  fortunate, 
for  who  will  venture  to  compare  the  successes  of  political  life,  with 
ail  its  turmoils  and  jealousies  and  heart-burnings,  with  the  satisfac- 
tion to  be  derived  from  an  honorable  professional  career? 

While  Mr.  Poppleton  was  not  devoid  of  political  ambition,  he  was 
entirely  wanting  in  those  peculiar  characteristics  which  are  combined 
in  the  successful  politician.  He  had  nothing  of  chicanery,  demagogy, 
or  double-dealing  in  his  character,  but  was  sincere  in  his  convictions, 
courageous  in  his  defense  of  them,  and  impatient  of  hypocrisy.  If 
there  was  any  trait  of  his  character  more  prominent  than  another,  it 
was  that  of  having  what  has  been  called  "the  courage  of  his  convic- 
tions." A  notable  exhibition  of  this  was  on  an  occasion  when  invited 
to  deliver  an  address  before.  I  believe,  the  Historical  Society  of  this 
state,  at  the  city  of  Lincoln,  several  years  ago,  and  while  still  the 
attorney  of  the  Union  Pacific  Railroad  Company,  one,  of  tlje  most 
powerful  corporations  of  the  country.  In  descanting  upon  the  dangers 
which  menaced  the  life  of  the  republic,  he  placed  at  the  head  of  them 
all,  the  increase  of  aggregated  wealth  and  power  in  the  rapidly  multi- 
plying corporations  of  the  country,  and  uttered  the  prediction  which 
seems  even  so  soon  to  be  on  the  verge  of  fulfillment. 

In  the  early  part  of  Mr.  Poppleton '8  professional  life  in  Omaha,  and 
at  the  very  time  when  it  carried  the  promise  of  the  highest  success 
and  greatest  usefulness,  he  was  stricken  with  a  form  of  paralysis. 
from  the  effects  of  which  he  never  entirely  recovered.  This  affliction, 
which  for  a  time  threatened  fatal  results,  withdrew  him  for  two  or 
three  years  from  active  participation  in  the  work  of  his  profession, 
and  his  struggle  against  the  disability  with  which  he  was  threatened, 
and  his  return  to  the  work  which  he  loved  and  to  the  triumphs  which 
he  achieved  thereby,  was  an  additional  evidence  of  his  indomitable 
courage  and  unconquerable  spirit.  That  he  was  able,  in  spite  of  the 
assault  upon  the  citadel  of  life  and  strength,  to  re-enter  the  lists  and 
in  the  battle  of  life  to  win  some  of  its  most  valuable  prizes,  evidences 
the  sturdiness  of  his  will  and  the  strength  of  his  ambition.  But  there 
is  a  limit  to  all  physical  powers,  how  strong  soever  may  be  the  will. 
In  1892  the  premonitory  warning  of  the  final  decadence  of  the  physical 
system  came  in  an  attack  upon  the  organs  of  sight,  which  continued, 
with  gradual  but  sure  advances,  until  total  blindness  deprived  him  of 
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all  active  participation  in  the  duties  of  his  profession  for  three  or  four 
years  before  his  death,  which  occurred  on  the  24th  day  of  September 
last. 

To  measure  the  usefulness  of  such  a  life  as  Mr.  Poppt.eton'8.  we 
must  consider  the  times  and  circumstances  under  which  he  lived. 
The  greater  part  of  his  life  was  spent  as  a  pioneer,  in  laying  the  foun- 
dation, and  upon  it  erecting  the  superstructure  of  civilization  in  a  new 
country.  When  he  first  reached  the  shores  of  the  Missouri  River, 
with  the  exception  of  the  mission  at  Bellevue,  and  the  few  whites 
which  constituted  its  corps  of  teachers,  and  the  employes  connected 
with  the  Indian  agencies,  all  the  fixed  population  west  of  the  river 
consisted  of  the  Indian  tribes,  who  still  occupied  the  undefined  ranges 
of  their  ancestors.  The  structure  of  society  and  of  civil  government 
was  to  be  built  from  the  foundation,  and  Mii.  Popplkton  was  one  of 
the  chief  architects.  How  well  he  and  those  associated  with  him 
planned,  and  how  substantially  they  built,  is  attested  by  the  marvel- 
ous growth  of  this  commonwealth  and  the  material  wealth  and  pros- 
perity we  now  enjoy. 

As  a  lawyer,  Mr.  Popplbton  was  studious,  conscientious,  loyal  to 
his  client;  as  a  counsellor,  wise;  as  an  advocate,  eloquent  and  per- 
suasive, and  more  successful  in  the  final  issue  of  his  causes  than  most 
practitioners. 

As  a  man,  while  reserved  in  his  manner  with  strangers,  he  was 
genial  and  communicative  with  friends,  and  possessed  a  vein  of  humor 
which  in  his  intercourse  with  friends  made  him  extremely  compan- 
ionable. 

His  domestic  ties  were  of  the  strongest,  and  home  possessed  for  him 
attractions  which  nothing  else  could  supply.  A  devoted  wife  and  chil- 
dren survive  him  to  mourn  his  loss,  and  the  bar  of  the  state  and  na- 
tion is  bereaved  of  one  of  its  brightest  ornaments  and  most  worthy 
members. 

To  the  young  practitioner,  Just  entering  upon  professional  life,  Mk. 
PoppLETON  was  a  helpful  adviser  and  sympathetic  brother.  Through 
an  extended  practice  of  many  years  at  the  bar,  side  by  side  with  Mr. 
PoppLETON,  and  seeing  him  engaged  in  many  bitterly  contested  trials, 
where  the  desire  for  success  would  naturally  lead  to  personal  contro- 
versy, I  never  saw  him  so  far  forget  himself  as  to  indulge  in  abusive 
or  unkind  remarks  towards  opposing  counsel.  His  shafts  of  invective, 
if  any  he  used,  were  reserved  for  the  client  or  his  cause,  and  not  for 

his  counsel. 

Mb.  Poppleton's  professional  career  was  brought  to  a  sudden  and 
untimely  end  by  the  loss  of  his  eyesight,  while  in  the  full  enjoyment 
of  his  mental  faculties,  and  before  any  serious  impairment  of  his 
physical  strength.    He  was  not  at  that  time  of  an  age  when  men  of 
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each  ambition  as  he  possessed,  are  ready  to  surrender  the  labor  and 
responsibility  of  active  business,  being  then  but  sixty-two  years  of 
age.  But  a  superior  wisdom  directed  otherwise,  and  he  was  obliged 
to  lay  down  his  work,  and  who  shall  say  that  this  was  not  for  the 
best?  Mr.  Poppleton's  life  had  been  a  successful  one  in  all  ways  by 
which  success  is  measured  in  human  estimation.  He  had  acquired 
reputation,  wealth,  the  respect  and  admiration  of  his  brethren  at  the 
bar,  the  attachment  of  friends,  commanding  influence  in  the  commu- 
nity, a  position  second  to  none  at  the  bar  of  the  state,  as  well  as  of  the 
nation,  and  the  love  and  affection  of  a  true  wife  and  devoted  children, 
which  are  the  best  gifts  of  God  to  man. 

What  was  left  for  him  to  strive  for?    The  battle  of  life  had  been 
fought,  the  victory  had  been  won. 

■'When  you  have  lived  your  life. 
When  you  have  fought  your  lajst  good  fight  and  won, 
And  the  hard  day's  work  is  finished,  and  ihe  sun 

Sets  on  the  darkening  world  In  all  its  strife 
Ere  the  worn  hands  are  tired  with  all  they've  done, 
Ere  the  mind's  strength  begins  to  droop  and  wane. 
Ere  the  first  touch  of  sleep  has  dulled  the  brain, 
Ere  the  heart's  springs  are  slow  and  running  dry- 
When  you  have  lived  your  life, 
'Twere  gocMl  to  difi." 
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(Laws,  1893,  chapter  16,  page  150.)' 


Section  1.  The  Hupreme  court  of  the  state,  iuimedi- 
ately  upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons,  no  two  of  whom  shall  be  adherents  to  the 
same  political  party,  and  who  shall  have  attained  the  age 
of  thirty  years  and  are  citizens  of  the  United  States  and 
of  this  state,  and  regularly  admitted  as  attorneys  at  law 
in  this  state,  and  in  go<Hl  standing  of  the  bar  thereof,  as 
commissioners  of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der su(*h  rules  and  regulations  as  the  supreme  court  may 
adoi>t,  to  aid  and  assist  the  courtjn  the  performance  of 
its  duties  in  the  disposition  of  the  numerous  cases  now 
pending  in  said  court,  or  that  shall  be  brought  into  said 
court  during  the  term  of  office  of  such  commissionei's. 

8e(\  3.  The  said  commissioners  shall  hold  office  for  the 
l)eriod  of  three*  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the 
same  time  and  in  the  same  manner  as  salaries  of  the 
judges  of  the  supi*enie  couii:  are  paid.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take 
the  oath  provided  for  in  section  one  (1)  of  article  fouHeen 
(14)  of  the  constitution  of  this  state.  All  vacancies  in 
this  commission  shall  be  filled  in  like  manner  as  the  orig- 
inal appointment. 

Sec.  4.  Whereas  an  emergency  exists,  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage  and 
ai)i)roval. 

Approved  March  9,  A.  D.  1893. 
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David  R.  Bush  bt  al.  v.  Johnson  County. 

Filed  April  10, 1896.    No.  8254. 

*4«       1 

1.  Action  on  County  Treasurer's  Bond:  Payment  to  Successob:  Ceb-  ^  f^S 
7IFICATE8  OF  DEPOSIT.  An  outgolng  county  treasurer  turned  over  ^ 
to  his  successor  a  certificate  evidencing  the  deposit  of  county  |f 
funds  in  a  bank  for  safe-keeping,  and  the  same  was  received  by 
the  Incoming  treasurer  as  a  payment  to  him,  to  its  amount,  of  such  |li  l| 
funds.  The  certificate  of  deposit  was,  by  the  new  treasurer,  deliv-  Lfl.  *^^' 
ered  to  the  bank  which  had  issued  it,  and  was  canceled  and  the 
tre^urer  received  in  lieu  thereof  a  certificate  of  deposit  for  a  like 
sum,  payable  to  him  as  county  treasurer.  Held,  That  the  incoming 
treasurer  and  his  bondsmen  were  chargeable  on  his  bond  for  the 
amount  of  such  payment,  and  a  subsequent  failure  of  the  bank 
during  the  time  the  deposit  was  continued,  and  his  consequent  ina- 
bility to  realize  the  money,  did  not  relieve  them  of  the  liability. 

2. :  :  Liability  of  Officer  fob  Lost  Funds.    The  dr  j 

Ty  (1) 
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imposed  on  a  county  treasurer  by  law,  and  assumed  by  him,  of 
safely  keeping,  accounting  for  and  turning  over  the  public  funds 
which  come  into  his  hands  by  virtue  of  his  office,  is  an  abso- 
lute one;  and  where  his  bond  is  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  office  by  him,  the  sureties  on  the 
bond  are  bound  and  liable  in  like  manner  and  their  responsibility 
is  the  same  as  tbat  of  their  principal,  and  it  will  be  no  defense  for 
either  of  the  parties,  in  an  action  on  the  bond  to  recover  public 
funds,  predicated  on  an  alleged  failure  of  the  treasurer  to  account 
for  or  pay  them  over,  that  the  funds  have  been  lost  or  stolen  with- 
out .the  fault  or  negligence  of  the  treasurer. 

3.  : :  Liability  of  Sureties.  It  is  the  duty  of  the  bonds- 
men of  a  county  treasurer  to  see  that  the  duties  of  that  officer 
are  properly  discharged;  and  if  the  county  board  shall  be  negli- 
gent or  careless  in  the  examination  of  the  accounts  or  report  of 
the  treasurer,  such  examination  and  settlement  will  not  be  avail- 
able as  a  defense  to  the  sureties  on  his  bond  in  an  action  for 
funds  which  the  treasurer  has  failed  to  turn  over. 

4.  County  Treasurer:  Settlement  with  County  Boabd.    The  peri- 

odical settlements  assigned  by  our  statutes  to  be  made  between 
the  county  board  and  the  treasurer  of  the  county  do  not  have  in 
them  the  elements  of  a  judicial  determination  of  the  subjects 
involved. 

5. :  .    The  case  of  Ragoss  v.  Cuming  County,  36  Neb.,  375» 

examined  and  distinguished. 

6. :  Payment  to  Successob:  Worthless  Certificates  of  De- 
posit: Settlement:  Action  on  Bond.  A  county  treasurer,  dur- 
ing his  first  term,  had  on  deposit  in  a  bank  |6,000  of  the  public 
funds,  such  deposit  being  evidenced  by  a  certificate  of  deposit. 
At  the  close  of  this  term  of  office  and  the  beginning  of  the  second 
term,  in  his  report  to  and  settlement  with  the  county  board,  he 
included  and  stated  the  amount  of  the  certificate  of  deposit  as  so 
much  cash,  the  board  possessing  no  knowledge  of  the  existence 
of  the  certificate,  or  of  the  deposit  of  the  money.  Before  the  close 
of  the  treasurer's  first  term,  the  bank  failed.  Held,  That  such  set- 
tlement did  not  bind  the  county  as  an  acceptance  or  approval  of 
the  certificate  of  deposit  as  so  much  cash  accounted  for,  nor  did 
its  retention  by  the  treasurer,  or  turning  it  over  to  himself  as  his 
own  successor,  constitute  a  paying  over  of  the  public  funds,  but 
was  a  failure  to  do  so  which  rendered  him,  and  the  obligors  on 
his  bond  for  his  first  term,  liable. 

Error  from  the  district  court  of  Johnson  county. 
Tried  below  before  Bush,  J. 

The  opinion  contains  a  statement  of  the  case. 
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S.  P.  Davidson^  T.  Appelget,  and  /.  Reai^is^  for  plaintififs 
in  error: 

The  sureties  are  released  because  the  evidence  fails  to 
bring  their  liability  within  the  conditions  of  the  bond. 
(2  Parsons,  Contracts  [5th  ed.],  5;  1  Brandt,  Suretyship 
&  Guaranty,  sec.  79;  Lang  v.  PikCy  27  O.  St.,  498;  Reese  v. 
United  StateSy  9  Wall.  [U.  S.],  13;  Dumont  v.  United  States^ 
8  Otto  [U.  S.],  142.) 

The  county  board  settled  with  the  county  treasurer 
and  passed  and  approved  all  his  accounts.  This  settle- 
ment was  final  and  the  county  should  not  recover.  (1 
Herman,  Estoppel  &  Res  Judicata,  sec.  435,  and  cases 
cited;  Richland  County  v.  Miller^  16  S.  Car.,  244;  Ragoss  v. 
Cuming  County y  36  Neb.,  376;  Supervisors  of  Richmond 
County  V.  Ellis,  59  N.  Y.,  620;  Supervisors  of  Onondaga 
V.  BriggSj  2  Den.  [N.  Y.],  26;  Hohson  v.  Common/ioealthy  1 
Duv.  [Ky.],  172;  Yalabusha  County  v.  Carbry,  3  S.  &  M. 
[Miss.],  529;  Mobile  County  v.  Huggins,  8  Ala.,  440;  Arthur 
V.  Adam,  49  Miss.,  404;  United  States  v.  Jones,  8  Pet.  [U. 
S.],  375;  Porter  v.  Directors,  18  Pa.  St,  144;  Township  of 
Middletoum  v.  Miles,  61  Pa.  St.,  290;  Burnet  v.  Auditor  of 
Pof^age  County,  12  O.,  54;  Kendall  v.  United  States,  12  Pet, 
[U.  S.],  524.) 

Reference  was  also  made  to  the  following  cases :  Cedar 
County  V.  Jenal,  14  Neb.,  254;  State  v.  Hill,  47  Neb.,  456. 

J.  Hall  Hitchcock  and  E.  W.  Thomas,  contra. 

References:  First  Nat.  Bank  of  Wymore  v.  Miller,  37 
Neb.,  500;  Van  Siekel  v.  Buffalo  County,  13  Neb.,  103; 
Tivian  v.  Otis^  24  Wis.,  518;  19  Am.  &  Eng.  Ency.  Law> 
544-556. 

Harrison,  J. 

David  R  Bush  was  elected  treasurer  of  Johnson  countj^ 
at  an  election  held  during  the  fall  of  1889,  and  took 
possession  of  and  commenced  the  performance  of  the 
duties  of  the  office  in  January,  1890.     He  was  re-elected 
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in  the  fall  of  1891,  and  in  January,  1892,  closed  his  first 
and  began  his  second  term  as  treasurer.  The  other 
plaintiffs  in  error  were  his  bondsmen  for  the  first  term. 
Bush's  immediate  predecessor  in  the  office  of  county 
treasurer,  when  he  turned  over  the  office  and  funds  in 
January,  1891,  delivered  to  Bush  some  forty  or  fifty  dol- 
lars in  actual  cash,  or  money  in  the  strictest  meaning  of 
the  term,  and  gave  him  certificates  evidencing  deposits 
which  the  retiring  treasurer  then  had  in  banks,  and  also 
some  checks.  These  were  accepted  by  the  incoming 
treasurer  and  received,  as  between  him  and  the  outgoing 
one,  as  payment  of  the  amounts  stated  in  them.  One  of 
these  certificates,  or  checks,  was  for  the  sum  of  f6,000, 
payable  by  the  bank  of  Eussell  &  Holmes  at  Tecumseh. 
Bush  presented  this  at  the  banking  office  of  Russell  & 
Holmes,  and  in  lieu  of  it  received  a  certificate  of  deposit 
for  the  sum  named.  This  he  retained  through  and  be- 
yond the  entire  time  and  close  of  his  first  term  as  treas- 
urer. In  his  report  to  the  county  board,  at  or  near  the 
close  of  his  first  term,  a  certain  balance  was  shown  to  be 
on  hand.  A  portion  of  this  balance  was  this  sum  evi- 
denced by  the  certificate  mentioned.  The  bank  in  which 
this  money  was  deposited  continued  business  in  the  regu- 
lar manner  until  October,  1891,  at  which  time  it  closed,  a 
Tiionth  or  two  before  the  expiration  of  Bush's  first  term. 
When  the  facts  were  discovered  in  regard  to  this  and 
some  other  certificates  of  deposit, — we  have  here  to  deal 
particularly  with  this  one, — action  was  instituted  on  the 
bond  against  plaintiffs  in  error  to  recover  the  amount  as 
an  alleged  shortage.  There  were  two  principal  questions 
raised  by  the  pleadings:  First,  that  Bush,  the  county 
treasurer,  never  received  the  money,  the  |6,000,  to  re- 
cover which  was  the  object  of  this  suit;  second,  that  at 
the  expiration  of  his  term  of  office  he  made  a  settlement 
of  his  doings  and  accounts  as  county  treasurer  with 
the  county  commissioners,  whereby  the  county  became 
bound,  and  that,  in  consequence,  it  cannot,  or  should 
not  be  heard  to  assert  any  claim  as  against  the  treasurer 
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or  his  bondsmen.  A  jury  was  waived  and  a  trial  had. 
Judgment  was  rendered  against  the  treasurer  and  bonds- 
men for  the  |6,000  and  interest  thereon.  The  case  has 
been  brought  to  this  court  by  proceedings  in  error. 

In  regard  to  what  transpired  in  January,  1889,  be- 
tween the  outgoing  treasurer  and  Mr.  Bush,  the  incoming- 
officer,  in  regard  to  the  funds  of  the  county  and  their 
transfer  from  one  to  the  other  of  the  officers,  Mr. 
Zutavern,  the  retiring  treasurer,  testified  as  follows: 

Q.  Mr.  Zutavern,  what  official  position  did  you  hold  in 
this  county  in  the  years  *88  and  '89? 
A.  County  treasurer. 

Q.  Who  was  your  successor? 
A.  D.  R.  Bush. 

Q.  Do  you  know  how  much  money  you  turned  over  to 
Mr.  Bush  at  the  time  you  went  out  of  the  office? 
A.  I  do  not  know  now. 

Q.  You  may  state  to  the  court  how  you  delivered  the 
things  in  the  treasurer's  office  to  Mr.  Bush,  at  the  time, 
your  term  of  office  expired,  with  reference  to  the  money 
on  hand.  ^ 

A.  I  turned  over  all  the  money  that  belonged  to  the 
county  to  D.  R.  Bush. 

Q.  How  did  you  turn  it  over? 

A.  Why,  by  checks,  most  of  it.  I  guess  I  had  a  little 
cash  on  hand,  maybe  |40  or  |50,  in  the  drawer,  and  I 
turned  that  over.     I  turned  him  over  a  few  certificates. 

Q.  State  how  it  was  you  did  not  give  him  the  money. 

A.  I  had  the  certificates  and  asked  Bush  if  he  could 
use  them,  whether  they  would  answer  as  well  as  money, 
and  he  said  they  would.  There  was  nothing  said  about 
me  getting  the  cash,  I  do  not  think. 

Q.  State  the  facts  as  to  whether  they  were  equivalent 
to  cash  at  that  time,  and  for  how  long. 

A.  They  were. 

Q.  Did  Mr.  Bush  ever  give  you  any  information,  in  any 
form  or  manner,  after  this,  that  he  could  not  use  these 
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certificates,  or  ask  you  to  take  them  up,  or  any  of  the 
things  you  turned  over  as  the  amount  of  money  on  hand? 

A.  No,  sir. 

Q.  Why  didn't  you  turn  the  money  over  in  cash  at  the 
expiration  of  your  term  of  office  to  Mr.  Bush? 

A.  I  had  these  certificates  and  showed  them  to  Bush 
and  asked  him  if  he  could  use  them,  and  he  said  that  he 
could.  That  was  my  reason.  He  said  they  would  do 
him  as  well  as  money. 

Q.  You  were  acquainted  with  the  financial  condition 
of  the  different  banks  upon  which  you  had  the  bank 
certificates? 

A.  I  think  I  was. 

Q.  You  were  acquainted  with  their  condition  with  ref- 
erence to  paying  of  their  papers  presented  to  them,  for  a 
year  after  that? 

Q.  Prom  that  time  on  for  another  year? 

A.  I  think  I  was. 

Q.  Well,  what  was  it? 

A.  They  were  good. 

Q.  They  paid  all  of  the  demands  made  on  them? 

A.  Yes,  sir. 

A  portion  of  the  testimony  of  Mr.  Bush  is  as  follows: 

Q.  Mr.  Bush,  you  are  the  defendant,  one  of  the  defend- 
ants, in  this  case? 

A.  Yes,  sir. 

Q.  You  are  the  principal  defendant,  are  you  not,  in 
this  case? 

A.  Yes,  sir. 

Q.  (Handing  witness  plaintiff's  Exhibit  "E.")  What  is 
that  paper  you  now  have? 

A.  It  is  a  certificate  of  deposit  on  the  bank  of  Russell 
&  Holmes. 

Q.  You  are  the  person  who  is  named  in  that  certificate 
as  payee,  are  you? 

A.  Yes,  sir. 

Q.  You  were  county  treasurer  at  that  time? 

A.  Yes,  sir. 
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Q.  It  was  paid  to  you  as  county  treasurer? 

A.  Yes,  sir. 

Q.  The  consideration  of  that  check  was  county  money  ? 

A.  It  was  a  check  given  me  for  county  money. 

Q.  And  you  took  the  check  to  the  bank  and  got  that? 

A.  Yes,  sir. 

Q.  At  your  own  request? 

A.  At  the  request  of  Mr.  Charles  Holmes. 

Q.  Did  you  ask  him  for  the  cash? 

A.  No,  sir. 

Q.  You  did  not  want  it? 

A.  No,  sir. 

Q.  You  could  have  got  it? 

A.  I  do  not  know  whether  I  could  or  not 

Q.  You  had  every  reason  to  believe  it?  You  had  not 
known  them  to  refuse  any  certificates,  had  you? 

A.  No,  sir. 

Q.  You  have  got  money  out  of  there  as  county  treas- 
urer since  that  was  deposited  there,  haven't  you? 

A.  Yes,  sir. 

Q.  That  was  a  part  of  the  funds  you  received  from 
Zutavern,  your  predecessor? 

A.  Yes,  sir. 

Q.  At  the  end  of  your  first  term  you  did  not  turn  that 
over  except  in  the  form  of  a  certificate  as  it  appears  there, 
to  yourself? 

A.  There  was  no  change. 

Q.  Just  that  certificate? 

A.  Yes,  sir. 

Q.  When  you  settled  with  the  county  board  at  the  end 
of  your  first  term,  January,  1892,  you  turned  over  that 
certificate  in  your  report  to  the  county  commissioners  as 
part  of  the  funds  on  hand? 

A.  Why,  I  suppose  you  would  call  it  that;  simply  in 
jny  own  hands. 

Q.  You  turned  it  over  to  yourself  as  successor? 

A.  I  believe  that  is  what  it  would  be. 

Q.  You  never  turned  any  cash  over  to  represent  that? 

A.  No,  sir. 
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In  this  connection  it  may  be  further  said  that  all  of  the 
testimony  introduced  which  had  a  bearing  upon  the 
question  of  whether  or  not  the  bank  of  Russell  &  Holmes 
was,  at  the  time  of  the  transaction  between  Zutavern  and 
Bush,  of  date  January,  1890,  solvent  and  meeting  all 
demands  for  payments  of  money  made  upon  it,  tended  to 
establish  that  it  was  so,  and  so  doing,  and  continued  in 
such  condition  for  more  than  a  year  subsequent  thereto. 
It  is  clear  from  the  evidence  that  Mr.  Bush,  on  assuming 
the  duties  of  the  office  of  county  treasurer,  received  from 
the  retiring  officer  a  check  or  certificate  of  deposit  enti- 
tling him  to  demand  from  the  bank  of  Russell  &  Holmes 
the  sum  of  f6,000,  and  that  it  was  so  accepted  by  him  in 
such  form,  in  lieu  of  the  cash,  either  coin  or  legal  tender 
currency;  that  he  did  not  demand  any  other  or  different 
payment,  but  waived  it,  and  the  check  or  certificate  of 
deposit  was  by  him  delivered  to  the  bank  and  canceled, 
and  at  the  request  of  the  banker  he  received  a  new  certifi- 
cate of  deposit  for  the  sum  named,  payable  to  himself  as 
county  treasurer.  The  title  or  right  to  the  sum  of  money 
involved  was,  by  the  methods  stated,  transferred  from 
Mr.  Zutavern  to  Mr.  Bush,  the  latter  being  the  recipient 
of  it  by  reason  of  his  occupancy  of  the  office  of  county 
treasurer.  The  reception  of  this  money  from  his  prede- 
cessor was  one  of  the  duties  which  devolved  upon  the 
incoming  treasurer,  his  due  and  proper  performance  of 
which,  together  with  all  others  pertaining  to  the  office, 
his  sureties,  by  signing  the  bond,  had  guarantied.  Giv- 
ing the  bond  was  one  of  the  essential  prerequisites  of  his 
assuming  the  office,  without  which  he  could  not  legally 
do  so,  and  the  sureties,  by  their  signatures,  enabled  him 
to  meet  this  requirement  and  to  acquire  title  or  right 
to  this  money,  and,  having  so  acquired  it,  he  and  the 
bondsmen  became  liable  to  the  county  for  it.  The  fact 
that  he  elected  to  take  a  certificate  of  deposit  evidencing 
the  indebtedness  of  a  bank  to  his  predecessor  in  office  for 
the  amount,  instead  of  coin  or  currency,  and  to  have  the 
certificate  canceled  and  a  new  one  issued  payable  to  him- 
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self  as  county  treasurer,  and  to  let  the  money  remain  in 
the  bank  and  to  carry  the  sum  thus  treated  in  his  ac- 
counts as  such  treasurer,  as  moneys  or  funds  on  hand, 
could  in  no  manner  or  degree  affect  his  liability  or  that 
of  his  bondsmen.  He  became  possessed  of  the  right  to 
96,000  of  the  funds  of  the  county,  and  liable  for  its  safe- 
keeping and  to  account  for  it,  and  at  the  request  of  the 
banker  left  it  in  the  bank.  This  was  a  sufficient  recep- 
tion by  him  of  the  money  of  the  county  to  render  him  and 
his  sureties  liable  for  it  under  the  conditions  of  this  bond 
within  the  rule  announced  in  State  v.  Hilly  47  Neb.,  456. 

What  effect  the  transactions  we  have  outlined  between 
the  two  treasurers  would  have  upon  the  rights  of  the 
county,  if  any,  existing  or  arising  therefrom,  against 
Zutavem,  the  outgoing  treasurer,  and  his  bondsmen,  is 
not  involved  in  this  case  and  will  not  be  discussed  or  de- 
cided. It  is  evident  that  Bush,  the  incoming  treasurer, 
acquired  the  right  to  act  in  relation  to  the  f  6,000  of  the 
county  funds,  and  by  his  action  it  was  left  in  the  bank. 
This  was  such  an  act  of  right,  of  control,  and  disposition 
of  the  money  as  rendered  him  liable  to  account  for  it. 
It  is  argued  that  the  treasurer  is  only  bound  to  use  due 
and  ordinary  care  for  the  safe-keeping  and  preservation 
of  the  money  of  the  county,  and  if  he  deposited  it  in  the 
bank  after  using  reasonable  and  ordinary  care  and  cau- 
tion in  ascertaining  the  standing  and  solvent  condition 
of  the  bank,  and  was  watchful  in  this  particular  so  long 
as  it  remained  there,  if  the  bank  failed  and  the  money 
was  thereby  lost  to  the  county,  in  whole  or  in  part,  with- 
out any  fault  or  negligence  attributable  to  the  treasurer, 
he  was  not  liable  for  such  loss,  nor  were  his  sureties  so 
liable.  There  exists  an  irreconcilable  conflict  in  the  de- 
cisions of  the  courts  in  regard  to  the  liability  of  public 
officers  and  their  bondsmen  for  funds  lost  without  fault 
OP  negligence  on  the  part  of  the  officers,  but  the  weight  of 
authority  in  this  country  is  to  the  effect  that  a  public  of- 
ficer and  his  sureties  are  to  be  held  responsible  for  public 
funds  lost,  regardless  of  the  question  of  fault  or  negli- 
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gence  on  the  part  of  the  officer,  where  the  law,  in  positive 
terms  or  from  its  general  tenor  and  without  any  limita- 
tion upon  the  obligation,  requires  that  the  officer  pay 
over  public  funds  which  have  been  received  by  him  and 
held  as  such.  Where  the  statutes  impose  the  duty  of 
payment  it  is  sufficient,  if  the  bond  is  conditioned  for  the 
faithful  discharge  of  the  duties  of  the  officer,  to  render 
the  sureties  liable  to  the  same  extent  as  their  principal. 
Our  statutes  on  the  subject,  by  their  general  tenor,  if  not 
in  direct  terms,  require  the  retiring  treasurer  to  account 
for  or  pay  over  the  public  moneys.  The  bond  in  this 
case  was  conditioned  for  the  faithful  discharge  by  the 
treasurer  of  the  duties  of  the  office,  and  for  the  faithful 
accounting  for  and  paying  over  of  all  the  moneys  of  the 
county  which  he  received,  and  both  he  and  his  sureties 
became  liable  for  any  failure  on  his  part  to  pay  over  any 
of  the  public  money,  notwithstanding  it  may  have  been 
lost  without  his  fault  or  negligence.  {Board  of  Ed^watUm 
of  the  Village  of  Pine  Island  v.  Jewell,  46  N.  W*  Rep.  [Minn.], 
914,  and  cases  cited,  as  follows:  United  States  v.  Prescott^ 
3  How.  [U.  S.],  578;  United  States  v.  Dashielj  4  Wall.  [U. 
S.],  182;  Boyden  v.  United  States,  13  Wall.  [U.  S.],  17;  In- 
habitants of  Hancock  v.  Hazzard,  12  Cush.  [Mass.],  112;  In- 
habitants  of  New  Providence  v.  McEachron,  33  N.  J.  Law, 
339;  Commomoealth  v.  Comly,  3  Pa.  St.,  372;  State  v.  Har- 
per,  6  O.  St.,  607;  District  Township  of  Taylor  v.  Morton, 
37  la.,  550;  Tlwmpson  v.  Board  of  Trustees,  30  111.,  99;  Hal- 
hert  V.  State,  22  Ind.,  125;  Morbeck  v.  State,  28  Ind.,  86; 
Ward  V.  School  District,  10  Neb.,  293;  Wilson  v.  Wichita 
County,  67  Tex.,  647;  State  v.  Nevin,  19  Nev.,  162; 
State  V.  Moore,  74  Mo.,  413;  State  v.  Powell,  67  Mo.,  395; 
Commissioners  of  Jefferson  County  t?.  Lineberger,  3  Mont., 
231 ;  Redivood  County  v.  Tower,  28  Minn.,  45.) 

The  case  of  Ward  v.  School  District,  10  Neb.,  293,  cited 
in  the  opinion  of  the  Minnesota  court  just  alluded  to, 
in  support  of  the  doctrine  of  strict  accountability  of 
treasurers  and  their  bondsmen  for  public  money  en- 
trusted to  the  care  of  the  treasurers  by  virtue  of  their 
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being  such  officers,  may  be  said  to  be  not  strictly  in  point, 
for  the  reason  that  the  money  lost  by  failure  of  the  bank, 
and  sought  in  the  action  to  be  recovered  of  the  treasurer 
and  his  bondsmen,  had  been  deposited  by  the  treasurer 
in  the  bank,  to  his  own  individual  credit.  This  court 
held:  "The  defendant,  while  treasurer  of  the  plaintiff 
district,  deposited  the  money  in  question  with  his  banker 
to  his  own  individual  credit.  The  money  was  intended 
to  meet  certain  bonds  of  the  district,  then  about  to  fall 
due,  and  which  were  payable  at  that  bank,  and  the  de- 
fendant so  informed  the  banker  and  directed  him  ver- 
bally to  80  apply  it  when  the  bonds  were  presented. 
While  in  this  condition  the  bank  failed  and  the  money 
was  lost.  Held,  that  the  banker  was  the  agent  of  the 
treasurer,  and  not  of  the  district,  and  that  the  money  was 
recoverable  bv  the  district  in  an  action  on  the  treasurer's 
bond."  And  it  was  said  in  the  text  of  the  opinion:  "It 
was  Ward's  duty,  under  the  law,  to  keep  the  money 
securely  until  properly  directed,  as  before  shown,  to  pay 
it  over  to  the  holder  of  the  district  bonds.  The  money 
was  within  his  control,  placed  there  by  force  of  the  stat- 
ute, and  if  he  saw  fit  to  entrust  it  to  the  care  of  another, 
he  jlid  so  at  his  peril." 

In  the  opinion  in  the  case  of  8tate  v.  Sheldotij  10  Neb., 
452,  in  stating  the  liability  of  a  treasurer  for  public  funds 
it  was  held:  "The  fact  that  the  public  funds  have  been 
stolen  from  the  treasurer  is  no  legal  justification  for  the 
failure  of  the  treasurer  to  account  for  them."  This  was 
not  a  case,  however,  wherein  the  recovery  of  the  public 
funds  was  the  object  of  the  action,  but  was  one  in  the 
nature  of  a  quo  warranto  to  oust  the  defendant  from  the 
office  of  county  treasurer  of  Greeley  county,  and  in  reach- 
ing a  conclusion  as  to  whether  the  treasurer  had  been 
guilty  of  neglect  of  duty  as  an  officer  it  was  observed: 
"This  being  the  case,  the  county  treasurer  having  failed 
to  account  for  the  moneys  in  his  hands,  properly  charge- 
able against  him  as  treasurer,  is  guilty  of  willful  neglect 
of  duty  and  may  be  removed  from  office.    And  the  fact 
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that  the  moneys  were  stolen  is  no  legal  justification  for 
the  failure  to  account  for  them." 

While  it  may  be  said  that  these  cases  are  not  in  point 
and  cannot  be  said  to  support  the  rule  which  holds  treas- 
urers to  a  strict  accountability  in  respect  to  public  funds 
which  come  into  their  possession  as  officers,  for  the  rea- 
son that,  strictly  speaking,  it  was  not  the  main  question 
involved  in  either  case,  but  only  incidentally,  yet  it  was 
so  necessarily  connected  with  the  matters  under  discus- 
sion and  which  were  determined,  that  it  became  neces- 
sary to  pass  upon  it,  and  the  decisions  show  what  the 
opinion  of  the  court  was  in  regard  to  the  responsibility 
of  the  treasurers  for  public  money  which  they  handled 
as  officers. 

It  is  argued  that  if  the  delivery  of  the  (certificate  of 
deposit  or  check  by  Zutavern  to  Busli  when  the  latter 
assumed  the  duties  of  the  office  was  a  sufficient  payment 
to  render  Bush  and  his  bondsmen  responsible  to  the 
county  for  the  amount  thus  paid,  inasmuch  as  at  the 
expiration  of  the  first  term  of  his  services  as  treasurer 
and  assumption  of  the  duties  of  the  second  term,  Janu- 
ary, 1892,  he  turned  this  |6,000  certificate  of  deposit  over 
to  himself  as  his  own  successor,  this  released  the  suneties 
herein  sued,  who  signed  his  bond  for  the  first  term,  and 
the  action  must  fail  as  to  them.  Whatever  might  be  said 
of  this  contention  had  the  certificate  of  deposit  in  ques- 
tion, at  the  time  of  the  termination  of  the  first  term 
which  Bush  occupied  the  office  as  treasurer,  retained  its 
full  force  and  vigor  as  a  demand  against  the  bank  for  the 
sum  evidenced  by  its  face,  we  must  now  recall  to  mind 
the  fact  that  during  the  month  of  October,  1891,  the  bank 
payor  of  the  certificate  failed,  or  quit  business,  had 
passed  out  of  existence  in  the  business  world,  and  the 
certificate  of  deposit  was  no  longer  a  demand  against  a 
living  business  being,  but  was  merely  evidence  of  a  claim 
against  what  might  at  some  time  be  realized  of  the  assets 
of  the  bank  which  had  failed,  and  was  certainly  not  enti- 
tled to  be  considered  as  such  a  payment  when  retained 
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by  Bush  in  making  the  change  from  his  first  to  his  second 
term,  of  the  amount  of  funds  on  hand,  to  him  as  his  own 
successor,  as  to  render  or  raise  a  liability  for  the  amount 
of  the  certificate  against  him  and  his  bondsmen  for  the 
second  term  as  a  loss  occurring  during  the  second  term, 
and  certainly  was  not  a  paying  over  of  the  county  funds 
which  worked  a  release  of  the  sureties  who  signed  the 
bond  for  the  first  term.  The  failure  to  otherwise  pay  the 
sum  expressed  by  the  face  of  the  certificate,  at  the  expi- 
ration of  the  first  term  of  office,  was  such  a  failure  to 
faithfully  discharge  the  duties  of  the  office  required  by 
law,  to  faithfully  account  for  and  pay  over  all  funds 
which  had  come  into  his  hands  or  under  his  control  by 
virtue  of  his  office,  as  rendered  him  and  the  sureties  for 
the  first  term  liable  therefor. 

A  further  contention  is  made  on  behalf  of  plaintiffs  in 
error,  that  the  county  board,  or  commissioners,  had  set- 
tled with  Mr.  Bush,  comprehending  in  such  settlement 
all  his  actions  as  county  treasurer  during  his  first  term, 
and  had  examined  his  final  account  and  approved  it  and 
made  such  approval  a  matter  of  record;  that  this  con- 
stituted an  adjudication  of  all  these  matters  which  was 
final  and  conclusive;  hence  this  action  will  not  lie.  Our 
statutory  law  requires  the  county  treasurer  to  make  peri- 
odical reports,  which  must  show,  somewhat  in  detail,  the 
main  transactions,  more  particularly  in  relation  to  dis- 
bursements of  the  public  moneys  and  balances  remaining 
on  hand  in  the  various  funds,  and  these  must  be  scru- 
tinized and  passed  upon  by  the  county  board,  and  they 
make  what  is  denominated  a  settlement  with  the  treas- 
urer. But  call  it  what  you  may,  we  are  satisfied  that  it 
is  nothing  more  than  an  examination  of  the  accounts  and 
report  of  the  business  acts  of  the  treasurer  during  the 
period  covered  by  it,  a  scanning  of  such  acts,  a  "checking 
up,"  if  the  expression  is  allowable,  by  the  county  commis- 
sioners, the  parties  designated  by  law  to  attend  to  it, 
made  in  the  interest  of  the  public  and  the  county  and  for 
the  benefit  of  the  public  and  the  county.     Its  main  object 
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and  purjpose  is  to  maintain  an  espionage  and  supervision 
over  the  finances  of  the  county  and  their  management  by 
the  treasurer,  and  secure,  by  such  means,  as  great 
promptitude  and  care  and  exactitude  in  their  manage- 
ment as  possible.  It  is  not  in  any  sense  or  degree  on 
behalf  of  the  sureties  on  the  bonds  of  the  officers.  Their 
contract  is  that  the  officer  will  perform  his  duties  faith- 
fully and  properly,  and  for  any  failure  so  to  do  they  be- 
come liable.  The  law  does  not  contemplate  that  the  offi- 
cer shall  be  watched  by  the  county  or  its  officers  for  the 
benefit  of  the  sureties.  It  is  no  part  of  the  contract  with 
the  sureties  that  it  shall  be  done;  and  where  reports  and 
settlements  are  required  by  law  it  does  not  change  the 
obligation  of  the  sureties  or  enter  into  their  contract.  It 
is  their  duty  to  see  to  it  that  the  duties  of  the  officer  are 
faithfully  discharged,  and,  if  the  county  board  should  be 
negligent,  or  careless,  or  irregular  in  an  examination  of 
an  account  or  report  of  a  treasurer,  or  in  what  is  termed 
a  settlement,  it  would  be  no  available  defense  to  sureties 
on  his  bond  in  an  action  to  recover  an  amount  of  public 
funds  which  the  treasurer  had  failed  to  pay  over.  These 
periodical  settlements  assigned  by  our  statutes  to  be 
made  with  county  treasurers  do  not  have  the  elements  in 
them  of  a  judicial  determination  of  the  subjects  involved. 
It  would  not  be  contended  that  if  the  county  commis- 
sioners state,  as  a  matter  of  record,  as  the  result  of  one 
of  these  so-called  settlements,  that  the  treasurer  was 
short  in  his  accounts  in  a  stated  sum  and  consequently 
indebted  to  the  county  in  such  sum,  that  this  would  con- 
stitute an  adjudication  of  the  whole  matter,  and,  unless^ 
appealed  from,  it  would  be  final  and  binding  on  the  par- 
ties, and  not  open  to  attack.  No  more  can  the  result  ob- 
tained by  the  examination  be  said  to  be  binding  and 
conclusive  upon  the  county  in  regard  to  the  amounts  re- 
ported on  hand  by  the  treasurer  being  the  exact,  true 
amounts,  or  their  payment  by  the  treasurer  preclude  the 
institution  and  successful  prosecution  of  an  action  for 
any  further  sums  which  he  has  failed  to  report  or  to  pay 
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over.  It  can  have  no  further  or  greater  conclusiveness 
than  any  settlement  made  between  private  persons.  We 
are  cited  on  this  point  in  the  case  to  the  decision  in  the 
case  of  Ragoss  v.  Cuming  County,  36  Neb.,  375,  as  sustain- 
ing the  position  of  plaintiffs  in  error,  but  we  do  not  so 
read  it.  It  was  held,  "Where  the  county  board  has  be- 
fore it  a  matter  which  it  may  reject  or  allow,  and  its 
action  thereon  will  be  final  unless  appealed  from,  its 
order  in  the  premises  cannot  be  attacked  collaterally, 
except  for  fraud,"  which  is  entirely  correct;  but  in  pass- 
ing upon  the  report  of  a  county  treasurer  the  board  do 
not  reject  or  allow  it  in  the  sense  in  which  these  words 
were  used  in  the  case  referred  to.  It  is  only  approved  or 
disapproved,  and  not  conclusively.  In  the  same  decision 
it  is  observed :  "An  officer  who  has  faithfully  performed 
the  duties  of  his  office,  and  made  a  full  settlement  with 
the  tribunal  authorized  to  settle  the  same,  should  be  per- 
mitted to  rest  on  such  settlement  unless  there  is  fraud, 
mistake,  or  imposition  in  making  the  same."  The  rule 
announced  in  the  third  paragraph  of  the  syllabus  to  the 
case,  which  we  have  quoted,  had  reference  to  an  order  of 
the  county  board  allowing  the  county  clerk  deputies  and 
the  application  of  the  fees  of  the  office  to  the  payment  of 
their  salaries  as  fixed  by  the  board,  and  was  entirely 
applicable.  Wbat  was  said  in  the  opinion  in  regard  to 
the  settlement  was  substantially  the  same  as  herein 
stated.  Any  settlement  is  all  right  and  entitled  to  stand 
in  favor  of  an  officer  who  has  faithfully  performed  the 
duties  of  his  office,  when  in  the  settlement  there  is 
neither  fraud  nor  mistake,  or  imposition.  In  support  of 
what  we  have  said  in  regard  to  these  reports  and  their 
examination  and  approval  and  settlement,  see  Crawn  r. 
CommantDealthj  4  S.  E.  Rep.  [Va.],  721;  Rose  v.  Douglas 
Townshipy  34  Pac.  Rep.  [Kan.],  1046;  Board  of  County  Com- 
missioners V.  Sheehan,  43  N.  W.  Rep.  [Minn.],  690;  Britton 
V.  City  of  Ft.  Worth,  14  S.  W.  Rep.  [Tex.],  585. 

In  the  case  at  bar  it  was  shown  by  the  testimony  that 
at  the  close  of  his  first  term  Mr.  Bush  made  a  report  or 
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account  which  was  examined  by  the  county  board.  The 
statements  of  the  commissioners'  record  in  respect  to  the 
settlement  had  at  that  time  were  as  follows:  Under  date 
January  29, 1892:  "The  county  commissioners  proceeded 
to  settle  with  the  county  treasurer.  The  board  ad- 
journed to  January  30, 1892."  Under  date  of  January  30, 
1892:  "The  board  then  proceeded  to  settle  with  the 
county  treasurer.  Board  adjourned  to  February  1, 
1892."  Under  date  of  February  1, 1892:  "The  board  pro- 
ceeded to  settle  with  the  county  treasurer.  Pending  set- 
tlement the  board  adjourned  to  February  2,  1892." 
Under  date  of  February  2,  1892:  "The  board  completed 
with  the  county  treasurer."  The  account  indicated  the 
proper  and  true  amount  which  had  come  into  the  posses- 
sion of  the  county  treasurer,  or  had  been  paid  to  him,  as 
on  hand,  but  it  in  fact  included  this  certificate  of  deposit 
for  f 6,000  issued  by  the  bank,  which  had,  subsequently  to 
such  issuance,  but  prior  to  the  time  of  settlement,  failed. 
The  fact  that  this  was  so  included  and  counted  by  the 
treasurer  as  money  on  hand  was  not  known  by  the  county 
board.  The  funds  were  not  asked  for  by  the  board,  were 
not  produced  by  the  treasurer,  and  any  approval  of  the 
account  or  report  of  the  treasurer  at  that  time  was  so 
made  without  any  knowledge  of  the  existence  of  the  cer- 
tificate of  deposit,  or  that  it  figured  or  was  claimed  by  the 
treasurer  as  a  part  of  the  moneys  on  hand.  There  was  a 
mistake  in  the  settlement,  if  any  was  made,  to  the 
amount  evidenced  by  the  certificate,  and  the  paying  over 
the  funds  shown  by  the  report  to  be  on  hand,  by  Bush  to 
himself,  to  the  extent  that  it  consisted  of  his  retaining 
this  certificate  and  counting  it  as  so  much  money,  was  a 
failure  to  account  and  pay  over  the  moneys  of  the  county, 
— a  failure  to  faithfully  discharge  the  duties  of  his  office 
as  required  by  law,  and  for  which  he  and  his  bondsmen 
became  liable.  It  follows  that  the  judgment  of  the  dis- 
trict court  must  be 

Affirmbd. 
NORVAL,  J.,  not  sitting. 
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Farmbrs  Loan  &  Trust  Company  v.  T.  P.  Memminger 

48     17 
ET  AL.  60   601 


Filed  Apbil  10, 1896.    No.  6414. 

L  Taxes:  Lien.  Taxes  assessed  on  personal  property  are  a  lien  from 
and  after  the  delivery  of  the  tax  list  to  the  county  treasurer  upon 
all  the  personal  property  owned  by  the  person  assessed.  Bepnolda 
V.  Fisher,  43  Neb.,  172,  followed. 

2. :   :   Chattel  Mobtoaoes.    The  lien  of  such  taxes  is 

paramount  to  the  lien  of  a  chattel  mortgage  executed  after  the 
deliyery  of  the  tax  list  to  the  county  treasurer. 

3.  Trial  to  Jury:  Immaterial  E^vlDENCE:  Harmless  ESrbob.  The  ad- 
mission of  immaterial  evidence  in  a  cause  tried  to  a  Jury  is  no 
ground  for  reversal,  where  it  had  no  efCect  on  the  result,  and  the 
verdict  could  not  have  been  difEerent  had  the  objectionable  evi- 
dence been  excluded. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Allen,  J. 

Wiffton  d  Whithamy  for  plaintiff  in  error: 

The  warrants  attached  to  the  tax-books  were  not  liens 
on  the  property  in  controversy  when  the  mortgages  were 
given.  {HUl  v.  Figlej/y  23  111.,  418;  Binkert  v.  Wabash  R. 
Co.,  98  111.,  218;  Ream  v.  Stone,  102  111.,  364;  Hill  v.  Palmer, 
32  Neb.,  632.) 

Robinson  d  Reed,  contra* 

NORVAL,  J. 

On  the  13th  day  of  December,  1888,  James  McMahon 
executed  a  chattel  mortgage  on  certain  personal  prop- 
erty to  the  plaintiff,  the  Farmers  Loan  &  Trust  Company, 
to  secure  the  payment  of  $500,  which  was  the  next  day 
duly  filed  in  the  county  clerk's  office  of  Madison  county. 
To  secure  the  said  sum,  on  October  9,  1889,  McMahon 
executed  another  mortgage  to  the  plaintiff  upon  the 
same  property  described  in  the  prior  mortgage,  and  also 
6 
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a  pony  and  colt,  and  a  copy  of  the  instrument  was  duly 
filed  the  following  day.  Personal  taxes  were  legally  as- 
sessed and  levied  against  said  McMahon  in  Madison 
county  for  the  years  and  amounts  following:  1880,  |10.31; 
1881,  $14.39;  1884,  f  13.50;  1885,  |13.78;  1886,  $10.14;  1887, 
$6.93;  1888,  $4.81;  1889,  $11.97.  The  tax  lists  covering 
these  taxes,  with  the  warrants  required  by  law  duly  at- 
tached, were  delivered  to  the  county  treasurer  of  Madi- 
son county  for  collection,  and  all  of  said  taxes  remaining 
unpaid,  the  defendant,  T.  F.  Memminger,  as  such  treas- 
urer, seized,  on  January  27, 1890,  the  mortgaged  chattels 
for  the  satisfaction  of  the  above  taxes  due  the  county, 
while  the  property  was  in  the  possession  of  plaintiff 
under  its  mortgages,  and  sold  the  same,  applying  the 
proceeds  to  the  payment  of  said  taxes.  Plaintiff  there- 
upon brought  this  action  on,, the  treasurer's  bond  for  the 
conversion  of  the  property,  a.ad  from  a  verdict  and  judg- 
ment for  the  defendants  the  plaintiff  prosecutes  error  to 
this  court. 

The  petition  in  error  contains  twenty-eight  assign- 
ments, only  three  of  which  are  argued  in  the  brief  of 
plaintiff,  and  the  others  must  be  regarded  as  waived  and 
will  not  be  considered. 

Objection  is  made  to  the  following  instruction  given 
bv  the  court  on  its  own  motion:  "Under  the  law  of  this 
state  as  it  existed  during  the  period  covered  by  the  trans- 
actions involved  in  this  case  the  taxes  assessed  upon  the 
personal  property  of  a  citizen  were  a  lien  upon  the  per- 
sonal property  of  such  person  from  and  after  the  tax 
books  were  received  by  the  tax  collector,  and  this  lien 
would  continue  against  all  personal  property  owned  and 
in  the  possession  of  the  delinquent  in  the  county,  so  long 
as  the  tax  remained  upon  the  tax  books  and  unpaid,  and 
a  person  taking  a  chattel  mortgage  upon  any  of  such 
property  would  by  the  record  of  such  tax  be  charged  with 
the  notice  ojf  such  tax  lien.''  It  is  argued  in  the  brief  that 
this  instruction  is  erroneous  in  stating  that  personal 

m 

taxes  are  a  lien  on  the  personalty  of  the  person  assessed 
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from  the  date  of  the  delivery  of  the  tax  list  to  the  county 
treasurer.  It  is  insisted  that  the  lien  of  such  taxes  in  this 
state  does  not  attach  until  after  the  treasurer  or  tax  col- 
lector receives  the  tax  books  or  lists,  a  demand  has  been 
made  upon  the  taxpayer  for  the  payment  of  the  taxes  as- 
sessed, and  a  levy  has  actually  been  made  by  the  ofl&cer. 
There  is  some  support  for  this  contention  in  the  authori- 
ties cited  from  the  state  of  Illinois,  and  the  language 
used  in  the  decision  of  this  court  in  Hill  v.  Palmevj  32 
Neb,,  632.  In  Hill  v.  Palmer  the  property  was  purchased 
without  actual  notice  of  the  lien  for  taxes,  two  days  prior 
to  the  date  of  the  tax  warrant  issued  by  the  township 
collector  and  the  levy  thereunder.  It  did  not  appear 
when  the  tax  books  were  delivered  to  the  collector.  The 
court  held  that  the  property  sold  was  not  subject  to  sale 
for  the  taxes  assessed  against  the  vendor.  The  case  re- 
ferred to  was  in  effect  ovei'iluled  by  the  decision  of  Rey- 
nolds V.  Fisher^  43  Neb.,  173,  where  the  precise  question 
here  involved  was  passed  upon  adversely  to  the  conten- 
tion of  this  plaintiff.  In  that  case  the  tax  debtor  exe- 
cuted chattel  mortgages  upon  the  property  after  the  de- 
livery of  the  tax  book  to  the  county  treasurer.  The 
possession  of  the  property  was  delivered  to  the  mort- 
gagees and  the  county  treasurer  brought  replevin,  claim- 
ing  the  right  of  possession  as  such  officer,  under  and 
by  virtue  of  the  statutory  lien  for  the  personal  taxes 
previously  levied  against  the  mortgagor.  No  levy  for 
the  taxes  had  been  made  by  the  treasurer,  nor  was 
any  payment  of  the  taxes  demanded  until  after  pos- 
session had  been  taken  under  the  mortgages.  This 
court  reversed  the  judgment  of  the  district  court,  holdr 
ing  that  personal  taxes  are  a  lien  from  the  delivery 
of  the  tax  list  to  the  treasurer,  not  only  upon  the  per- 
sonalty assessed,  but  on  all  such  property  subsequently 
acquired  by  the  taxpayer,  and  the  lien  for  such  taxes 
is  paramount  and  superior  to  the  liens  created  by 
the  chattel  mortgages  executed  after  the  tax  list  has 
come  into  the  hands  of  the  county  treasurer.     Section 
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139,  article  1,  chapter  77,  Compiled  Statutes,  which  pro- 
vides that  "The  taxes  assessed  upon  personal  property 
shall  be  a  lien  upon  the  personal  property  of  the  person 
assessed,  from  and  after  the  time  the  tax  books  are  re- 
ceived by  the  collector,"  was  construed  in  that  case  and 
we  are  entirely  content  with  the  interpretation  then 
given  it.  The  statute  is  too  plain  to  admit  of  any  other 
construction.  To  hold  that  personal  taxes  are  not  a  lien 
until  the  property  has  been  seized  by  the  treasurer  would 
be  the  rankest  kind  of  judicial  legislation.  The  instruc- 
tion quoted  is  in  harmony  with  the  decision  in  Reynolds 
V.  Fisher,  supra^  and  was  applicable  to  the  evidence. 

It  is  claimed  that  there  was  a  balance  in  the  treas- 
urer's hands  arising  from  the  sale  of  the  property,  of 
fl6.73,  after  the- payment  of  the  taxes,  and  that  plaint- 
iflf  was  entitled  to  a  judgment  for  that  sum.  This  con- 
tention is  not  tenable,  since  the  action  is  for  the  con- 
version of  the  property,  and  not  to  recover  any  surplus 
that  may  be  in  the  hands  of  the  officer.  There  is  no  aver- 
ment in  the  petition  that  there  was  such  a  surplus,  nor  is 
any  demand  for  its  payment  alleged.  The  plaintiff 
brought  its  case  upon  the  theory  that  the  liens  of  the 
chattel  mortgages  were  superior  to  the  lien  for  taxes, 
and  that  was  the  issue  tried. 

Lastly,  it  is  claimed  that  the  court  erred  in  permitting 
to  go  in  evidence  Exhibit  N,  the  record  of  the  proceed- 
ings of  the  county  commissioners  of  Madison  county, 
under  date  of  July  11, 1889,  instructing  the  county  treas- 
urer to  collect  all  delinquent  taxes  prior  to  the  year  1888. 
We  agree  with  counsel  that  it  was  wholly  immaterial, 
since  the  law  makes  it  the  duty  of  the  county  treasurer 
to  collect  delinquent  taxes  without  any  orders  or  di- 
rections from  the  county  board.  Plaintiff,  however, 
was  not  prejudiced  by  the  introduction  of  this  record, 
for,  had  it  been  excluded,  no  other  verdict  could  have 
been  returned  under  the  evidence  properly  admitted. 
(Terry  v.  Beatrice  Starch  Co.,  43  Neb.,  866.) 

The  judgment  is  clearly  right,  and  it  will  be 

Affirmed. 
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J.  H.  Smith  v.  Welcome  Smith. 

Filed  Apbii.  10, 1896.    No.  6361. 
1.  Seview:  CoirFi.icTiNO  EjYidence.    When  the  verdict  is  warranted  by 

■ 

the  proof  on  conflicting  evidence  it  will  not  be  set  aside. 

2. :  .    Evidence  considered,  and  held  to  have  been  sulfl- 

cient  to  sustain  the  verdict. 

Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Bates,  J. 

E.  J.  HaineTy  for  plaintiff  in  error. 

if.  Randallj  contra. 

NORVAL,  J. 

This  was  an  action  by  Welcome  Smith  against  J.  H. 
Smith  to  recover  the  sum  of  |50  and  interest  thereon  al- 
leged to  be  due  from  the  latter  to  the  former  on  account 
of  a  land  deal.  Upon  a  trial  to  a  jury  the  plaintiff  recov- 
ered a  verdict,  upon  which  judgment  was  subsequently 
rendered,  and  the  defendant  has  brought  the  record  here 
for  review. 

No  legal  proposition  is  presented  for  our  considera- 
tion. The  only  question  in  the  case  is  whether  or  not 
the  verdict  is  sustained  by  the  proofs.  The  uncontra- 
dicted evidence  discloses  the  following  facts:  In  1886, 
John  Viotle  commenced  an  action  in  the  district  court  of 
Hamilton  county  against  N.  B.  Kizer,  Welcome  Smith, 
the  plaintiff  herein,  and  several  others  to  foreclose  a 
mortgage  upon  certain  real  estate  situate  in  the  said 
county  near  the  town  of  Phillips.  Subsequently,  Re- 
becca B.  Hitchcock,  through  her  attorney,  J.  H.  Smith, 
the  defendant  herein,  intervened  and  filed  an  answer 
and  cross-petition  in  the  cause  setting  up  a  first  mort- 
gage upon  the  same  premises,  and  praying  a  foreclosure 
thereof.     On  the  2d  day  of  May,  1887,  a  decree  was  en- 
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tered  foreclosing  both  mortgages,  the  mortgage  of  Hitch- 
cock being  declared  the  first  lien  upon  the  premises  for 
the  sum  of  $566.95,  and  Viotle  was  awarded  a  second 
lien  for  the  sum  of  |194.54,  both  sums  to  draw  ten  per 
cent  interest  from  the  date  of  the  decree.  An  order  of 
sale  was  subsequently  issued,  and  on  the  17th  day  of 
September,  1887,  the  mortgaged  real  estate  was  sold 
thereunder  by  the  sheriff  to  said  Welcome  Smith  for  the 
sum  of  $800.  No  portion  of  the  bid  was  paid  down.  On 
October  5,  1887,  the  defendant  herein  wrote  a  letter  to 
plaintiff's  attorney,  W.  R.^  Bacon,  Esq.,  of  Grand  Island, 
but  now  located  at  Los  Angeles,  California,  urging  the 
payment  by  plaintiff  of  the  amount  of  his  bid  at  once. 
The  next  day  plaintiff  went  to  Aurora  and  saw  defendant 
in  regard  to  the  matter.  Court  was  then  in  session,  and 
the  latter  urged  strongly  the  payment  of  the  money  so 
the  sale  might  be  confirmed.  It  was  finally  an-anged  that 
plaintiff  should  pay  $400  to  the  defendant,  as  attorney 
for  Hitchcock,  and  plaintiff  would  negotiate  a  loan  to 
raise  the  remainder  of  the  purchase  money.  The  |400 
was  paid  as  agreed.  At  the  same  time  some  sort  of  an 
understanding  was  had  between  plaintiff  and  defendant 
to  the  effect  that  if  the  former  could  not  raise  the  re- 
mainder of  the  purchase  price,  the  latter  would  do  so, 
and  the  bid  was  to  be  assigned  to  him.  Plaintiff  at- 
tempted to  make  a  loan  upon  the  premises,  but  did  not 
succeed  in  his  efforts.  On  October  11,  1887,  plaintiff  and 
his  attorney,  Mr.  Bacon,  went  to  Aurora  to  see  the  de- 
fendant for  the  purpose  of  making  a  settlement  of  the 
matter.  They  saw  the  defendant,  an  understanding  be- 
tween the  parties  was  reached  whereby  the  plaintiff 
transferred  his  bid  to  the  defendant,  and  his  interest  in 
the  premises,  and  the  latter  on  said  day  returned  to  the 
former  the  $400  already  mentioned.  The  defendant  also 
agreed  conditionally  to  pay  plaintiff  $50,  as  a  bonus. 
The  sheriff  thereafter  made  return  of  the  order  of  sale, 
naming  therein  the  defendant  as  purchaser.  On  the  8th 
day  of  May,  1888,  the  sale  was  approved  and  confirmed 
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by  the  court.  It  is  to  recover  the  above  sum  of  f 50  that 
this  action  was  brought,  the  plaintiff  claiming  that  the 
condition  or  stipulation  accompanying  the  agreement  to 
pay  said  sum  has  been  fulfilled,  and  therefore  a  cause  of 
action  has  accrued  in  his  favor  for  the  money.  There  is 
no  dispute  but  that  the  defendant  agreed  to  pay  plaintiff 
f50  on  account  of  the  transaction  already  mentioned. 
The  controversy  is  one  over  the  condition  or  conditions 
accompanying  the  promise  to  pay.  The  plaintiff  insists 
that  the  sole  condition  imposed  was  that  the  sale  should 
be  confirmed  by  the  court  in  the  name  of  the  defendant 
as  purchaser.  While  the  defendant  contends  that  he 
was  to  pay  the  plaintiff  f50,  providing  the  sale  was  con- 
firmed; that  the  defendant  should  make  sale  of  the 
premises  to  one  Alfred  W.  Mason,  at  the  time  a  pros- 
pective purchaser,  and  that  Mr.  Bacon  should  obtain  a 
loan  for  the  latter  on  the  land  of  |700  at  eight  per  cent 
interest.  No  sale  of  the  property  to  Mason  was  effected, 
nor  was  the  loan  to  him  made;  so  if  the  agreement  was 
as  defendant  insists  no  recovery  can  be  had  in  this  case. 
There  were  but  three  persons  present  when  the  contract 
in  question  was  made, — plaintiff,  defendant,  and  Mr. 
Bacon, — and  they  gave  testimony  upon  the  trial. 

The  plaintiff  testified  positively  that  the  sole  condition 
attached  to  the  agreement  of  the  defendant  to  pay  him 
foO  for  his  interest  was  that  the  sale  should  be  confirmed 
in  the  name  of  the  defendant. 

Mr.  Bacon  testified,  by  deposition,  to  the  agreement  of 
the  defendant  to  pay  the  plaintiff  the  sum  stated,  if  cer- 
tain contingencies  should  happen,  the  nature  of  which 
the  witness  did  not  remember. 

The  defendant's  testimony  sustains  his  own  conten- 
tion as  to  the  terms  of  the  agreement,  and  his  is,  to  some 
extent,  corroborated  by  the  letters  which  passed  between 
himself  and  Mr.  Bacon  subsequent  to  the  date  of  the  set- 
tlement, and  which  are  found  in  the  bill  of  exceptions* 
The  defendant  also  gave  testimony  to  the  effect  that,  on 
May  7, 1888,  prior  to  the  confirmation  of  the  sale,  plaint- 
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iff  came  to  see  him  about  the  payment  of  the  f50,  when 
defendant  informed  him  that  he  did  not  intend  to  take 
the  land,  and  urged  plaintiff  to  raise  the  money,  stating 
that  if  he  did  not  do  so  defendant  would  have  the  sale 
set  aside;  that  plaintiff  replied:  "If  you  don't  have  the 
sale  confirmed,  and  let  me  go  home,  I  think  I  can  raise 
the  money  in  two  or  three  days.  If  I  cannot  raise  the 
money  I  will  send  you  word,  and  you  can  have  the  sale 
confirmed  in  your  name  and  you  take  it  at  the  bid."  The 
witness  further  testified  that  they  both  went  to  Mr.  Val- 
entine, the  then  sheriff,  and  plaintiff  stated  to  the  ojfficer 
that  if  he  sent  the  money  the  sale  was  to  be  confirmed  in 
his  name,  otherwise  the  defendant  was  to  take  the  prop- 
erty at  the  bid  and  pay  nothing  more,  and  the  sheriff  was 
to  change  his  return  on  the  order  of  sale,  to  show  that 
defendant  was  the  purchaser;  that  on  the  next  day  the 
following  letter  was  received  from  the  plaintiff,  which 
was  introduced  in  evidence: 

"Grand  Island,  May  8,  1888. 

".¥r.  J,  H.  Smith. — Dear  Sir:  You  can  have  the  sale 
confirmed  in  your  name,  and  I  will  see  you  when  you 
come  to  Grand  Island. 

"Respectfully,  Welcome  Smith.** 

The  defendant  is  corroborated  by  the  testimony  of 
F.  E.  Valentine,  the  officer  who  made  the  sale,  as  to  the 
conversation  mentioned  above  as  having  taken  place 
May  8,  while  the  plaintiff  in  his  testimony  denies  that 
any  such  conversation  occurred. 

The  testimony  adduced  is  hopelessly  irreconcilable^ 
not  only  as  to  the  terms  of  the  contract  entered  into  on 
October  11,  but  whether  the  same  was  subsequently 
modified  or  rescinded  by  the  parties.  The  jury  heard 
the  witnesses,  weighed  their  evidence,  and  decided  all 
confiict  therein  in  favor  of  the  plaintiff,  and  the  trial' 
court  approved  the  same  by  refusing  a  new  trial.  Their 
finding  cannot  be  disturbed  by  us,  unless  shown  to  be 
clearly  and  manifestly  wrong,  or  without  sufficient  evi- 
dence to  support  it.   We  have  thrice  read  the  testimony 
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and  find  that  that  introduced  by  the  plaintiff  is  not  only 
reasonable  and  consistent  in  all  its  parts,  but  if  accepted 
as  true,  and  disregarding  the  proofs  on  the  other  side, 
it  makes  out  the  cause  of  action  alleged.  Under  the  evi- 
dence the  jury  could  have  returned  a  verdict  for  the  de- 
fendant, but  as  there  is  not  a  total  want  of  evidence  upon 
any  essential  point  to  sustain  the  verdict,  it  must  stand. 
This  is  in  accordance  with  the  well  established  rule  in 

this  court     The  judgment  is 

Affibmed. 


Emma  L.  Van  Etten  v.  Dell  R.  Edwards* 

Filed  Afbil  10, 1896.    No.  6346. 

DiTecting  Verdict:  Evidence:  Review.  It  is  error  to  direct  a  verdict 
for  the  defendant,  when  the  evidence  is  sufficient  to  warrant  a 
finding  and  judgment  for  the  plaintiff. 

Error  from  the  district  court  of  Douglaa  county. 
Tried  below  before  Scott,  J. 

David  Van  Ettefij  for  plaintiff  in  error. 

McClanahan  d  HaUigaUj  contra. 

NORVAL,  J. 

This  was  an  action  by  Emma  L.  Van  Etten  against 
Dell  R.  Edwards  to  recover  the  sun^  of  f397.77,  with 
eight  per  cent  interest  thereon  from  April  9,  1890.  At 
the  close  of  the  plaintiff's  testimony  the  court  instructed 
the  jury  to  return  a  verdict  for  the  defendant,  which  was 
accordingly  done,  and  judgment  was  entered  upon  the 
verdict.  David  Van  Etten  was  the  only  person  who 
gave  evidence  in  the  case.  He  testified  that  he  offered 
to  sell  to  the  defendant,  through  her  agent,  John  E,  Ed- 
wards, three  promissory  notes,  aggregating  the  sum  of 
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1400,  given  by  J.  Buls,  dated  March  17, 1887,  and  secured 
by  a  chattel  mortgage;  that  Mr.  Edwards  said  that  he 
would  look  at  the  property  securing  the  notes;  and  sub- 
sequently, on  December  1,  1887,  he  came  to  Mr.  Van 
Etten  and  proposed  to  let  him  have  f  100  on  the  notes, 
saying  that  he  would  collect  the  mortgage  and  pay  Van 
Etten  all  above  fll5.  This  proposition  was  accepted, 
the  f  100  was  paid,  and  the  following  instrument  was 
executed  by  the  defendant: 

"Omaha,  Neb.,  December  1, 1887. 

"I  have  this  day  bought  of  David  Van  Etten  three 
promissory  notes  for  one  hundred  and  thirty-three  33-100 
dols. ;  one  hundred  and  thirty-three  33-100  dols.,  one  hun- 
dred and  thirty-three  33-100  dols.,  respectively,  signed  by 
J.  Buls,  and  payable  to  Mari  Kochem  or  order,  and  dated 
ilarch  19,  1887,  and  secured  by  a  certain  chattel  mort- 
gage upon  goods  and  chattels  of  said  J.  Buls  in  Sarpy 
<.'o.  I  hereby  agree  with  said  David  Van  Etten  to  pay 
him  all  sums  of  money,  notes,  or  securities  realized  upon 
a  settlement  with  J.  Buls,  or  a  foreclosure  of  said  mort- 
gage, over  and  above  the  sum  of  one  hundred  and  fifteen 
dollars  and  the  expenses  and  costs  of  said  settlement  or 
foreclosure,  provided  said  settlement  or  foreclosure  is 
obtained  on  or  before  the  expiration  of  sixty  days  from 
the  date  of  this  agreement,  and  I  hereby  agree  to  proceed 
under  said  mortgage  within  fifteen  days  from  the  afore- 
said date  hereof.  Dell  R.  Edwards, 

"By  J.  E.  Edwards, 
''Her  Atty.  in  Fact.'' 

Before  this  action  was  brought  the  foregoing  instru- 
ment was  duly  assigned  for  a  valuable  consideration  to 
the  plaintiflf  by  Mr.  Van  Etten.  Mr.  Buls  paid  his  note 
to  the  defendant  without  foreclosure  of  the  mortgage, 
and  the  latter  has  failed  and  refused  to  account  to  the 
plaintiff  for  any  portion  thereof,  although  requested  to 
do  so.  Mr.  Van  Etten  further  testified  that  the  three 
notes  signed  by  Buls  were  left  with  the.  defendant  as 
collateral  security  for  the  loan  of  flOO.     It  was  at- 
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tempted  to  be  shown  on  the  witness'  cross-examination 
that  he  gave  a  bill  of  sale  of  the  notes  to  the  defendant 
at  the  time  the  paper  copied  above  was  executed,  but  if 
such  a  bill  of  sale  was  given,  it  was  neither  established 
by  the  evidence  nor  introduced  on  the  trial.  It  appears 
from  the  testimony  that  the  defendant  did  not  proceed  to 
collect  the  money  from  Mr.  Buls  by  foreclosure  within 
the  time  specified  in  the  contract,  but  on  the  contrary, 
that  defendant's  agent,  Mr.  Edwards,  stated  to  Van 
Etten  that  he  considered  it  better  to  collect  the  money 
without  foreclosure,  and  the  latter  agreed  to  this.  The 
answer  sets  up  that  Mr.  Van  Etten  made  certain  false 
representations  to  the  defendant  whereby  she  was  in- 
duced to  sign  the  instrument  already  mentioned,  but  no 
proof  was  offered  in  support  of  such  averment. 

Under  the  evidence  a  verdict  should  have  been  re- 
turned for  the  plaintiff  for  the  difference  between  the 
amount  collected  by  the  defendant  on  the  three  notes  of 
Buls,  with  interest  thereon,  less  f  115.  It  follows  that 
the  court  erred  in  directing  a  verdict  for  the  defendant, 
and  for  which  error  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Gottlieb  Storz  et  al.  v.  Lena  Finiclbstein,  Adminis- 
tratrix, ET  AL. 

Filed  April  10, 1896.    No.  6308. 

1.  Reply:  Permission  to  File.    The  granting  of  permission  to  file  a 

reply  out  of  time,  or  during  the  trial,  rests  largely  in  the  legal  dis- 
cretion of  the  trial  court. 

2.  Continuance:  Review  of  Order.    An  order  denying  a  continuance 

of  a  cause  will  not  be  reversed  except  for  an  abuse  of  discretion. 

Z.  Intoxicating  Liquors:  Sales:  Contract  for  Unlawful  Resale. 
Where  intoxicating  liquors  are  sold  in  this  state  for  the  purpose 
of  enabling  the  purchaser  to  resell  them  contrary  to,  or  in  viola- 
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tion  of,  the  laws  of  this  state,  and  the  vendor  has  the  knowledge 
of  the  illegal  purpose  of  the  buyer  and  participates  with  him  in 
the  illegal  traffic,  the  sale  is  void,  and  no  recovery  can  be  had  for 
the  purchase  price  of  the  liquors  thus  sold. 

4.  Wrongful  Attachment:  Damages:  Action  on  Bond:  Malice.  In 
the  absence  of  malice,  an  action  for  the  wrongful  suing  out  of  an 
attachment  can  be  maintained  alone  on  the  attachment  bond. 
To  maintain  an  action  independently  of  the  statute,  and  not  on 
the  bond,  malice  in  suing  out  the  writ  and  want  of  probable  cause 
must  be  averred  and  shown.     {Jones  v.  Fruin,  26  Neb.,  76.) 

6. :  :  :  Burden  of  Proof.  In  an  action  on  an  at- 
tachment bond,  where  the  answer  denies  each  allegation  in  the 
petition,  the  burden  is  upon  the  plaintiff  to  establish  the  execu- 
tion of  the  bond,  and  to  show  that  the  attachment  was  wrong- 
fully issued, — that  is,  that  the  ground  stated  in  the  attachment 
affidavit  did  not  exist. 

6. :  :  :  .    It  is  not  enough  that  it  be  shown 

that  the  attachment  was  merely  dissolved.  Eaton  v.  Bartsckerer, 
6  Neb.,  469,  followed. 

7.  BUI  of  Exceptions:  Omission  of  Depositions:  Review.  This  court 
will  not  weigh  the  evidence  to  see  if  it  sustains  the  verdict,  when 
the  bill  of  exceptions,  on  its  face,  reveals  that  a  deposition  intro- 
duced and  read  upon  the  trial  has  been  omitted  therefrom,  even 
though  the  trial  judge  has  certified  that  the  bill  contains  all  the 
evidence  offered  or  given  upon  the  trial. 

Error  from  the  district  court  of  Douglas  county* 
Tried  below  before  Keysor,  J. 

The  facts  are  stated  in  the  opinion. 

Lake  J  Hamilton  d  Mawwellj  for  plaintiffs  in  error: 

Permitting  a  reply  to  be  filed  during  a  trial  is  a  ground 
for  continuance  where  new  issues  are  raised.  {Taylor  i\ 
Hefner,  4  Blackf.  [Ind.],  387».) 

Mere  knowledge  of  the  seller  that  the  buyer  intends  to 
put  the  goods  to  an  unlawful  use,  where  they  may  be 
lawfully  used,  will  not  make  the  sale  illegal  or  prevent 
the  recovery  of  the  purchase  price.  (Tiedeman,  Sales, 
sec.  294;  Thimes  v.  Stump ff,  33  Kan.,  62;  Bouman  Dis- 
tilling  Co.  v.  Nutty  34  Kan.,  724;  Benjamin,  Sales  [4th  Am. 
ed.],  sec.  791;  Newmark,  Sales,  sec.  364;  Webber  v.  Donr 
nelly y  33  Mich.,  469;   Gambs  v.  Sutherland,  59  N.  W.  Rep. 
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[Mich.],  652;  Tegler  v.  Shipman,  33  la.,  195;  McKinney  v. 
AndretJOSy  41  Tex.,  363;  Dater  v.  Earl,  3  Gray  [Mass J,  482; 
Curtis  t\  Leavittj  15  N.  Y.,  15,  235;  Tracy  v.  Talmagey  14  N. 
Y.,  162;  Kreiss  v.  Seligman,  8  Barb.  [N.  Y.],  441.) 

By  wrongfully  suing  out  attachment  is  meant,  not  the 
omissions,  irregularities,  or  informalities  in  issuing  the 
same,  but  that  the  party  resorted  to  it  without  sufficient 
grounds.  {Eaton  v.  Bartschererj  5  Neb.,  471;  Sharpe  v. 
Hunter  J 16  Ala.,  765;  Raver  v.  Webster  y  3  la.,  502;  Pettit  v- 
Mercery  8  B.  Mon.  [Ky.],  51.) 

An  action  for  wrongful  attachment,  in  the  absence  of 
a  statute,  can  be  maintained  only  on  the  attachment 
bond.  {Tallant  v.  Burlington  Oas-IAght  Co.j  36  la.,  262; 
Palmer  v.  Foley y  71  N.  Y.,  108;  Drake,  Attachments  [7th 
ed.],  sec.  726.) 

References  to  question  relating  to  measure  of  damage: 
Goebel  V.  Houghy  26  Minn.,  257;  Clark  t\  MarsigliOy  1  Den. 
[N.  Y],  317;  Lard  v.  ThomaSy  64  N.  Y.,  109;  Nebraska  City 
V.  Nebraska  City  Hydraulic  Oas-Light  &  Coke  Co.y  9  Neb., 
343;  Bishop,  Contracts,  sec.  842. 

Estabrook  d  DaviSy  cantroy  cited:  Stnithers  v.  McDowelly 
5  Neb.,  493;  Rudolf  v.  McDonaldy  6  Neb.,  165;  Shepherd  v. 
HUlSy  11  Exch.  [Eng.],  55;  Tilson  v.  Warwicky  4  B.  &  C. 
[Eng.],  962;  Hart  v.  BarneSy  24  Neb.,  782;  Haverly  v. 
Elliot y  39  Neb.,  201;  Storz  v.  Finklesteiny  46  Neb.,  577. 

Cha^.  E.  Clappy  also  for  defendants  in  error. 

NORVAL,  J. 

This  action  was  brought  upon  an  attachment  bond  by 
Louis  M.  Finklestein  against  Gottlieb  Storz  and  Joseph 
D.  Her,  as  principals,  and  Theodore  Olsen,  as  surety 
upon  said  bond,  to  recover  damages  for  the  alleged 
wrongful  suing  out  of  a  writ  of  attachment  and  levying  it 
upon  certain  personal  property  of  the  plaintiff.  The 
petition  contains  the  usual  averments.  Storz  &  Her,  in 
their  answer,  admit  the  bringing  of  the  attachment  suit, 
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the  filing  of  an  aflBdavit  for  attachment,  the  issuing  of 
the  writ  of  attachment,  the  levying  thereof  on  plaintiff's 
jiroperty,  and  that  the  court  dis(*harged  the  attachment. 
All  other  allegations  in  the  petition  they  deny.  They 
also  aver  that  the  aflSdavit  for  attachment  was  made  in 
good  faith,  and  that  they  had  probable  cause  to  believe 
the  allegations  therein  contained  were  true.  The  answer 
further  pleads  as  a  set-off  that  plaintiff  is  indebted  to 
Storz  &  Iler  in  the  sum  of  f  388.43,  with  interest  thereon, 
on  an  account  for  beer  sold  and  delivered  to  plaintiff  at 
his  request,  for  which  amount,  with  interest,  they  pray 
judgment.  The  defendant  Olsen  answered  by  a  general 
denial  of  each  allegation  contained  in  the  petition.  After 
the  jury  had  been  impaneled  a  reply  was  filed  by  the 
plaintiff.  The  first  and  third  paragraphs  thereof  were 
stricken  out  by  the  court,  and  the  defendants  filed  a  gen- 
eral demurrer  to  the  second  paragraph,  which  was  over- 
ruled. There  was  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  |999.92,  and  the  defendants'  separate  motions 
for  a  hew"  trial  were  overruled  and  judgment  rendered 
upon  the  verdict.  Afterwards,  on  the  death  of  the  plaint- 
iff, the  judgment  was  revived  in  the  name  of  Lena  Finkle- 
stein,  his  administratrix,  and  John  O.  Malcom,  hi& 
administrator.  The  defendants  jointly  and  severally 
prosecute  error. 

The  first  error  assigned  is  based  upon  the  ruling  of  the 
trial  court  permitting  the  plaintiff  to  file  a  reply  to  the 
answer  of  Storz  &  Her  after  the  jury  had  been  sworn. 
The  matter  of  granting  or  refusing  permission  to  answer 
pleadings,  or  to  tile  pleadings  out  of  time,  or  during  the 
trial,  rests  largely  in  the  legal*  discretion  of  the  trial 
court,  and  this  court  will  not  interfere  with  a  ruling  in 
that  regard,  unless  there  has  been  an  abuse  of  discretion. 
This  is  the  settled  law  of  this  state.  (Hale  r.  Wigton,  20 
Neb.,  83;  Brown  v.  Rogers,  20  Neb.,  547;  Ward  r.  Parlin^ 
30  Neb.,  376;  Blair  v.  West  Point  Mfg.  Co.,  7  Neb.,  147.) 
The  discretion  of  the  court  below  was  not  improperly  ex- 
ercised in  allowing  the  reply  to  be  filed.     Immediately 
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upon  the  filing  of  the  reply,  the  defendants  asked  the 
court  to  continue  the  cause,  for  the  reason  that  they  were 
unable  to  proceed  to  trial  on  account  of  the  reply  puttin}? 
in  issue  the  averments  in  their  answer,  which  request 
was  denied  by  the  court.  In  this,  it  is  claimed,  there  was 
error,  and  section  147  of  the  Code  of  Civil  Procedure  is 
cited  to  sustain  the  contention.  This  section  provides: 
"When  either  party  shall  amend  any  pleading  or  pro- 
ceeding, and  the  court  shall  be  satisfied,  by  affidavit  or 
otherwise,  that  the  adverse  party  could  not  be  ready  for 
trial  in  consequence  thereof,  a  continuance  may  be 
granted  to  some  day  in  term,  or  to  another  term  of  court. '^ 
This  section  contemplates  that  a  cause  may  be  continued 
where  a  party,  in  consequence  of  the  amending  of  the 
pleading  of  his  adversary,  is  unable  to  go  to  trial;  but 
the  party  seeking  the  postponement  must  satisfy  the 
court  of  the  existence  of  grounds  therefor  by  affidavit  or 
other  testimony.  An  application  for  continuance  is  ad- 
dressed to  the  discretion  of  the  trial  court,  and  it  must 
appear  that  there  has  been  a  clear  abuse  thereof  in  deny- 
ing it,  else  the  ruling  will  not  be  disturbed  in  the  appel- 
late court.  {Nebraska  Loan  d  Trust  Co.  v.  Haviery  40  Neb., 
281;  Kansas  City,  W.  &  N.  R.  Co.  v.  Conlee,  43  Neb.,  121; 
Stratton  v.  Dole,  45  Neb.,  472.)  The  reply  pleaded  affirma- 
tive defenses  to  the  set-off  set  forth  in  the  answer,  it  is 
true;  but  the  record  fails  to  disclose  that  any  showing 
was  made  in  the  support  of  the  motion  for  a  continuance. 
The  court  below  could  not  know  without  such  showing 
that  the  defendants  were  unprepared  to  meet  the  issues 
tendered  by  the  reply.  If  a  postponement  of  the  trial 
was  desired  to  meet  the  evidence  which  it  was  expected 
the  plaintiflf  would  adduce  in  support  of  the  averments 
in  his  reply,  the  defendants  should  have  made  that  fact 
to  appear  by  proper  testimony,  giving  the  names  of  their 
witnesses  who  were  absent,  the  nature  of  their  testi- 
mony, and  that  defendants  expected  to  be  able  to  procure 
the  attendance  of  such  witnesses  or  their  testimony.  In 
the  absence  of  such  showing  there  was  no  error  in  ref us- 
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ing  the  continuance.  {Clark  v.  Carey j  41  Neb.,  780;  Home 
Fire  Ins.  Co.  v.  Johnson^  43  Neb.,  71;  Corbett  v.  National 
Bank  of  CommercCj  44  Neb.,  230;  Dixon  v.  State^  46  Neb., 
298.) 

The  next  contention  is  that  error  was  committed  in 
overruling  the  demurrer  to  the  second  paragraph  of  the 
reply,  which  is  as  follows:  "But  said  plaintiff  avers  that 
upon  the  dates  from  July  1  to  July  9,  inclusive;  and  in 
the  meantime  said  plaintiff  had  no  license  for  the  sale  of 
malt  or  spirituous  liquors;  that  such  fact  was  well  and 
fully  known  to  said  defendants,  and  that  it  was  further 
known  and  understood  between  said  parties,  plaintiff 
and  defendants,  that  such  beer  was  purchased  from  said 
defendants  by  said  plaintiff  for  the  purpose  of  being  bot- 
tled and  resold  by  plaintiff;  and  plaintiff  avers  by  reason 
of  such  knowledge  and  such  understanding  and  such  fact 
such  sale  was  illegal  and  void,  and  no  recovery  thereon 
may  be  had  by  said  defendants  against  said  plaintiff. 
And  plaintiff  further  says  defendants  entered  into  a 
written  agreement,  a  copy  of  which  is  hereto  attached 
and  made  a  part  hereof,  whereby  said  defendants  were 
to  participate  and  profit  in  said  illegal  traffic,  and  did  so 
participate  and  profit  therein."  The  answer  discloses 
that  the  account  therein  pleaded  as  a  set-off,  except  as  to 
three  items,  is  for  beer  sold  and  delivered  to  the  plaintiff 
between  June  30,  1889,  and  July  10  of  the  same  year. 
The  defendants  insist  that  the  facts  set  up  in  the  reply 
are  insufficient  to  defeat  a  recovery  for  the  purchase 
price  of  the  beer  sold  between  said  dates,  and  numerous 
authorities  are  cited  in  the  brief  to  the  effect  that  the 
mere  knowledge  of  the  vendor  that  the  vendee  intended 
to  put  the  liquors  to  an  unlawful  use,  or  to  resell  them  in 
violation  of  the  law,  is  not  sufficient  to  render  the  sale 
void  or  defeat  an  action  brought  by  such  vendor  against 
the  vendee  to  recover  the  purchase  price  of  such  liquors. 
We  do  not  question  the  soundness  of  the  adjudications 
to  which  the  defendants  have  called  our  attention. 
Clearly  they  are  not  applicable  to  the  facts  before  us. 
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The  plaintiflE  does  not  rely  upon  the  mere  knowledge  of 
the  defendants  that  the  beer  was  purchased  for  resale  in 
violation  of  the  laws  of  this  state.  Knowledge  of  the 
intended  unlawful  use  is  not  only  set  up  in  the  reply,  but 
it  is  further  averred  that  the  beer  was  sold  by  Storz  & 
Her  for  the  purpose  that  the  law  should  be  violated,  and 
that  they  were  to,  and  did,  participate  and  profit  in  the 
unlawful  traffic.  The  averments  contained  in  the  reply, 
if  true,  were  sufficient  to  defeat  a  recovery  of  the  pur- 
chase price  of  the  beer  sold  between  the  dates  above 
specified;  hence  the  demurrer  was  properly  overruled. 
{Stors^  V.  FinJclesteiriy  46  Neb.,  577.) 

It  is  contended  that  this  action  cannot  be  maintained 
against  Storz  &  Her,  for  the  reason  they  did  not  sign  or 
execute  the  attachment  undertaking.  It  is  a  fact  that 
their  names  are  not  attached  to  said  instrument,  nor  did 
they  in  any  manner  execute  the  same.  Storz  &  Her  hav- 
ing procured  the  undertaking  to  be  given,  they  thereby 
became  liable  to  their  surety  for  any  and  all  damages  he 
might  be  compelled  to  pay  by  reason  of  the  wrongful 
suing  out  of  the  attachment;  but  it  does  not  follow  that 
they  are  parties  to  the  instrument  in  such  a  sense  that 
they  are  directly  liable  to  the  attaching  defendant  in  a 
suit  upon  the  undertaking.  The  statute  does  not  require 
the  attaching  creditor  to  sign  the  attachment  bond.  It 
is  sufficient  if  it  be  signed  by  the  surety  alone.  (Code, 
sec.  200;  Eckman  v.  Hamiymid,  27  Neb.,  611;  Harvard  v. 
Manderfieldf  31  Minn.,  337;  Black  Hills  Mining  Co.  v.  Gar- 
diner,  58  N.  W.Rep.  [S.  Dak.],  557;  Pierce  v.  Miles,  5  Mont., 
549.)  Should  judgment  be  recovered  on  this  bond  against 
Olsen,  the  surety,  and  he  should  pay  it,  doubtless  he 
could  sue  Storz  &  Her  and  recover  from  them  the  amount 
thus  paid;  but  that  is  no  reason  why  the  latter  are 
directly  liable  to  the  plaintiff  on  the  bond.  They  may 
be,  and  doubtless  are,  liable  for  any  damages  that  the 
plaintiff  may  have  sustained  if  they  caused  his  property 
to  be  attached  maliciously  and  without  probable  cause. 
But  such  remedy  of  the  plaintiff  is  not  upon  the  bond, 
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but  independent  of  it,  in  the  Avay  of  an  action  for  a  mali- 
cious attachment,  in  which  case  he  would  be  compelled 
to  Allege  and  prove  want  of  probable  cause  and  malice^ 
(JoiicH  r.  Fruiu,  26  Neb.,  76.)  In  an  action  upon  the  at- 
tachment undertaking,  malice  need  not  be  either  alleged 
or  proven.  We  have  no  statute  in  this  state  which  per- 
mits an  attaching  debtor  to  recover  damages  for  the  mere 
wrongful  suing  out  of  a  writ  of  attachment,  except  upon 
the  bond;  and,  in  the  absence  of  sucli  a  statutory  pro- 
vision, such  an  action  cannot  be  maintained.  {Jones  v. 
Fruin,  supra;  Drake,  Attachment  [7th  ed.],  sec.  726;  Tal- 
huit  v.  Burlington  Gas-Light  Co.,  36  la.,  262;  Frantz  r.  Han- 
ford^  87  la.,  469.)  This  suit  is  upon  the  bond  or  under- 
taking given  by  the  surety,  which  Storz  &  Her  have  not 
executed.  There  is  no  averment  in  the  petition  that  they 
maliciously  and  without  want  of  probable  cause  procured 
the  attachment  to  be  issued  and  levied.  Therefore,  a 
cause  of  action  is  not  made  on  paper  as  to  Storz  &  Her, 
and  the  judgment  as  to  them  must  be  reversed.  The 
authorities  are  conflicting  upon  the  question  just  dis- 
cussed, but  this  court  is  committed  to  the  rule  stated  and 
it  will  be  adhered  to. 

p]rror  is  assigned  for  the  giving  of  the  following  in- 
struction : 

■ 

"1.  In  order  that  the  plaintiff  may  recover  in  this  ac- 
tion, he  must  satisfy  you  by  a  preponderance  of  all  the 
evidence  (1)  that  defendants  Storz  &  Her  in  a  suit 
brought  by  them  against  him  caused  an  attachment  to  be 
issued  and  levied  on  his  bottling  works;  (2)  that  said 
attachment  was  dissolved  in  due  course  of  law;  (3)  as  to 
the  amount  of  damages,  if  any,  suffered  by  him  as  a  direct 
result  of  the  issuance  and  levy  of  said  attachment; 
(4)  that  the  attachment  bond  was  duly  executed  bv  de- 
fendant Olsen." 

Section  200  of  the  Code  of  Civil  Procedure  provides: 
"When  the  ground  of  attachment  is,  that  the  defendant 
is  a  foreign  corporation,  or  a  non-resident  of  the  state 
the  order  of  attachment  may  be  issued  without  an  under- 
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taking.  In  all  other  cases  the  order  of  attachment  shall 
not  be  issued  by  the  clerk  until  there  has  been  executed 
in  his  office,  by  one  or  more  sufficient  sureties  of  the 
plainti£F,  to  be  approved  by  the  clerk,  an  undertaking  not 
exceeding  double  the  amount  of  the  plaintiff's  claim,  to 
the  effect  that  the  plaintiff  shall  pay  the  defendant  all 
damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, if  the  order  be  wrongfully  obtained."  The  bond  in 
this  case  is  conditioned  in  accordance  with  the  terms  of 

• 

the  above  section.  Therefore,  both  under  the  bond  and 
the  statute,  the  surety  is  liable  only  for  the  damages  re- 
sulting from  the  wrongful  issuance  of  the  attachment 
writ.  In  an  action  on  an  attachment  bond,  where  the 
averments  of  the  petition  are  put  in  issue  by  the  answer^ 
the  burden  is  upon  the  plaintiff  to  establish  that  the 
writ  was  wrongfully  obtained;  in  other  words,  that  the 
ground  stated  in  the  affidavit  for  attachment  did  not 
exist,  or  was  untrue.  In  case  there  is  a  failure  to  prove 
such  fact,  the  suit  must  fail.  It  is  not  enough  that  it  be 
shown  that  the  attachment  was  dissolved,  since  the  writ 
may  have  been  discharged  for  omission  op  irregularities 
merely.  It  must  further  appear  that  the  attachment 
was  wrongfully  issued;  that  is,  no  valid  grounds  existed 
for  granting  the  writ.  This  is  the  rule  stated  by  Lakk,. 
C.  J.,  in  Eaton  v.  BarUchereVy  5  Neb.,  469.  It  follows  that 
the  instruction  quoted  was  erroneous. 

It  is  argued  that  the  evidence  is  insufficient  to  sustain 
the  verdict,  in  two  particulars:  First,  it  was  not  estab- 
lished that  the  defendant  Olsen  executed  the  bond,  and 
second,  the  record  fails  to  disclose  that  the  attachment 
was  wrongfully  issued.  The  answer  of  Olsen  having  put 
in  issue  the  execution  of  the  bond,  it  devolved  upon  the 
plaintiff  to*  establish  such  fact.  {Donovan  v.  FowleVy  IT 
Neb.,  247;  Hassett  v.  Curtis,  20  Neb.,  162.)  The  evidence 
incorporated  in  the  bill  of  exceptions  fails  to  show  that 
Olsen  signed  the  instrument  While  it  is  true  there  i» 
attached  to  the  bond  a  certificate  of  approval  of  the 
county  judge  who  issued  the  attachment,  any  presump- 
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tlon  that  might  rise  therefrom  is  overthrown  by  the  testi- 
mony of  the  witness  Hanbens,  to  the  effect  that  but  three 
persons  were  present  when  the  bond  was  presented  and 
approved,  and  that  Olsen  was  not  one  of  them.  If  there 
was  no  other  evidence  given  on  the  trial  on  the  matter  of 
the  execution  of  the  bond,  it  would  seem  very  evident 
that  it  would  be  insufficient  to  establish  that  the  surety 
signed  the  bond  in  suit.  An  inspection  of  the  bill  of  ex- 
ceptions discloses  that  on  page  146  thereof  the  deposition 
of  one  W.  S.  Crabb  was  introduced  in  evidence  by  the 
plaintiff  and  read  to  the  jury,  which  deposition  does  not 
appear  in,  nor  is  it  attached  to,  the  bill  of  exceptions  in 
the  case.  Notwithstanding  the  trial  judge  certified  that 
the  bill  of  excei>tions  allowed  by  him  and  ordered  to  be 
made  part  of  the  record  of  the  case  contains  "all  the  evi- 
dence offered  or  given  upon  the  trial  of  this  case  by  either 
party,"  it  is  obvious  that  the  deposition  alluded  to  has 
been  omitted  from  the  bill;  therefore,  the  certificate  of 
the  judge  will  not  control.  (Missouri  P.  R.  Co.  v.  HaySj 
15  Neb.,  224;  Oberf elder  v.  Kavanavgh,  29  Neb.,  427; 
Schneider  v.  Tonihlhi^  34  Neb.,  661;  Datcson  v.  WillianiSy  37 
Neb.,  1;  Kelson  v.  Jenkins,  42  Neb.,  133.)  Since  the  whole 
of  the  evidence  is  not  before  us,  we  must  indulge  the  pre- 
sumption that  the  execution  of  the  bond  was  established 
on  the  trial  by  ample  testimony. 

Was  the  attachment  resorted  to  without  sufficient 
grounds?  While  the  petition  alleges  that  the  attachment 
was  wrongfully  obtained,  yet  this  averment  was  put  in 
issue  by  the  answer.  The  burden  was  therefore  upon  the 
plaintiff  to  establish  that  the  writ  was  wrongfully  issued. 
The  transcript  of  the  county  judge's  docket  shows  that 
the  attachment  was  dissolved,  but  upon  what  ground  or 
grounds  is  not  disclosed.  The  motion  to  discharge  was 
not  introduced  in  evidence,  hence  we  do  not  know  the 
grounds  upon  which  the  dissolution  of  the  attachment 
was  asked.  If  the  decision  was  predicated  upon  omis- 
sions or  irregularities  merely,  in  the  granting  of  the  writ, 
that  would  not  justify  an  action  on  the  bond.     On  the 
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other  handy  had  the  attachment  been  dissolved  upon  the 
ground  that  the  affidavit  on  which  the  writ  was  procured 
was  false  or  untrue,  and  the  record  liad  so  shown,  the 
decision  would  have  been  conclusive  in  the  action  upon 
the  bond  that  the  attachment  was  sued  out  wrongfully. 
We  know^  that  affidavits  were  filed  in  support  of  the  mo- 
tion to  dissolve,  and  counter-affidavits  in  resistance 
thereof;  but  the  record  is  silent  as  to  the  scope  of  those 
affidavits,  or  whether  they  were  read  or  not.  Inasmucli 
as  the  bill  of  exceptions  discloses  on  its  face  that  it  does 
not  contain  all  the  evidence  adduced  on  the  trial,  we  are 
unable  to  determine  whether  or  not  it  was  sufficient  to 
show  that  the  attachment  was  wrongfully  issued. 

For  the  errors  indicated  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Reverskd  and  remanded. 

Irvine,  C,  not  sitting. 


In  re  Lewis  Vogland,  Salem  T.  Clark,  and  Chaiiles 

H.  Jackson. 

Filed  April  10, 1896.    No.  8309. 

Criminal  Law:  Informations  Filed  in  Vacation:  Habeas  Corpus. 
Under  the  provisions  of  chapter  108  of  the  Laws  of  Nebraska 
passed  in  1885,  the  requirement  that  "all  informations  shall  be 
fll^d  during  term,  in  the  court  having  jurisdiction  of  the  offense 
specified  therein,"  is  mandatory,  and  an  information,  upon  which 
the  accused  is  t9  be  tried  for  felony,  is  void  if  filed  in  vacation. 

Original  application  for  writ  of  habeas  corpus.    Peti- 
tioners discharged, 

J.  H.  Broody  J  for  petitioners. 

A.  S.  Churchill,  Attorney  Oeneral,  and  George  A.  Day, 
Deputy  Attorney  Oeneral,  for  the  state. 
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Ryan,  C. 

An  application  was  made  to  this  court  in  this  case  for 
a  writ  of  habeas  corpus  by  Lewis  Vogland,,Salem  T.  Clark, 
and  Charles  H.  Jackson,  who  alleged  that  they  were  un- 
lawfully detained  by  George  W.  Leidigh,  the  warden  of 
the  penitentiary  of  this  state.  To  the  writ  which  there- 
upon issued  the  warden  answered  justifying  his  deten- 
tion of  the  petitioners,  under  a  warrant  for  their  commit- 
ment by  virtue  of  certain  proceedings  fully  described  in 
the  exhibit  attached  to  the  petition  of  the  applicants. 
To  these  averments  of  the  answer  there  was  filed  a  de- 
murrer by  which  is  raised  the  suflBciency  of  the  facts  in 
said  answer  pleaded  to  justify  the  imprisonment  of  the 
petitioners  in  the  state  penitentiary. 

It  would  probably  tend  to  obscure  the  facts  if  an  at- 
tempt was  made  to  describe  by  copying  or  even  epitomiz- 
ing the  pleadings,  and  we  shall  therefore  state  these 
facts  as  clearly  and  concisely  as  possible  in  the  form  of  a 
narrative.  On  the  18tli  day  of  July,  1895,  an  information 
was  filed  with  the  county  judge  of  Keya  Paha  .county 
whereby  the  petitioners  for  habeas  corpus  were  cliarged 
with  stealing  cattle  in  said  Keya  Paha  county  on  June 
26,  1895.  There  was  a  plea  of  guilty  to  this  cliarge  on 
the  same  day  the  information  was  filed,  and  thereupon 
the  county  judge  committed  the  persons  accused  to  the 
county  jail  to  await  a  hearing  at  the  next  succeeding 
term  of  the  district  court  of  Keya  Paha  county,  to  be  held 
at  the  county  court  room  in  Springview,  Nebraska,  On 
the  20th  day  of  July,  1895,  the  aforesaid  Lewis  Vogland, 
Salem  T.  Clark,  and  Charles  H.  Jackson,  together  with 
the  county  attorney  of  Keya  Paha  county,  appeared  at 
chambers  in  Bassett,  in  Rock  county,  Nebraska,  before 
Honorable  M.  P.  Kinkaid,  district  judge  of  the  fifteenth 
judicial  district  of  Nebraska,  in  which  district  are  in- 
cluded the  counties  of  Keya  Paha  and  Rock,  and  re- 
quested that  their  plea  of  larceny  in  stealing  cattle  in 
Keya  Paha  county,  June  26,  1895,  might  be  received. 
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When  the  request  was  made  the  county  attorney  of  Keya 
Paha  county  exhibited  to  Judge  Kinkaid  an  information, 
which  had  been  filed  in  the  district  court  of  Keya  Paha 
county,  July  18, 1895,  by  which  the  said  Vogland,  Clark, 
and  Jackson  were  charged  with  larceny  of  cattle  commit- 
ted June  26,  1895,  in  said  Keya  Paha  county.  This,  by 
direction  of  Judge  Kinkaid,  the  said  county  attorney 
read  to  the  parties  therein  accused,  and  thereto  the  de- 
fendants pleaded  guilty  and  were  sentenced  to  be  impris- 
oned at  hard  labor  in  the  state  penitentiary, — ^Vogland 
for  the  term  of  five  years,  and  Clark  and  Jackson,  each, 
for  the  term  of  six  years.  Warden  Leidigh  received  the 
parties  sentenced  as  above,  and  their  application  for  a 
writ  of  habeas  carpus  calls  in  question  the  sufficiency  of 
the  above  proceedings  to  justify  their  detention  in  the 
penitentiary. 

In  argument  several  questions  were  discussed  which 
we  shall  not  attempt  to  consider,  for  there  is  one  which 
in  our  view  is  decisive  of  this  case.  In  1885  there  was 
passed  and  approved  an  act  entitled  "An  act  to  provide 
for  prosecuting  offenses  on  information  and  to  dispense 
with  the  calling  of  grand  juries  except  by  order  of  the 
district  judges.^'  (Session  Laws,  1885,  p.  397,  ch.  108.) 
By  section  2  of  this  act  it  is  required  that  "All  informa- 
tions shall  be  filed  during  term  in  the  court  having 
jurisdiction  of  the  offense  specified  therein,"  etc.  It  is 
conceded  in  this  case  that  the  district  court  of  Keya  Paha 
countv  was  not  in  session  when  the  information  was 
filed,  upon  which  Judge  Kinkaid  acted,  two  days  after- 
ward, in  Rock  county.  This  information  was  therefore 
void,  and  upon  it  no  plea  could  be  received  or  acted  upon. 
The  requirement  of  filing  in  term  is  mandatory,  and  a 
filing  in  vacation  cannot  be  substituted.  The  prayer  of 
the  petitioners  must  therefore  be  granted  and  the  appli- 
cants for  a  writ  of  habeas  corpus  are  accordingly  ordered 
discharged  from  custody. 


Petitioners  discharged. 
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BO  82^  John  F.  Coad  v.  Guy  R.  C.  Bead. 

Filed  April  10, 1896.    No.  6432. 

1.  Justice  of  the  Peace:  Judgment:  Sufficiency  of  Findinos:  Ap- 
peal. In  an  error  proceeding  in  the  district  court  to  set  aside  as 
an  entirety  a  judgment  for  $125  and  interest  thereon  from  a  fixed 
anterior  date,  rendered  by  a  justice  of  the  peace,  it  is  held  that 
there  was  sufficient  certainty,  at  least  as  to  the  sum  of  |125,  to 
justify  the  refusal  of  said  district  court  to  grant  the  relief  prayed. 


2. :  :  :  .    Upon  the  trial  of  questions  of  fact 

it  is  not  necessary  for  the  court  to  state  its  findings,  except  gen- 
erally for  the  plaintifC  or  defendant,  unless  there  is  a  request  for 
a  special  finding  under  the  conditions  stated  in  section  297,  Code 
of  Civil  Procedure.  It  is  accordingly  Jield  that  a  general  finding 
of  a  justice  of  the  peace  for  plaintiff  is  sufficient  to  sustain  a 
judgment  as  against  an  attempt  to  set  it  aside  in  the  district 
court  upon  proceedings  in  error  therein  brought  for  that  purpose. 

Ebbor  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 

Martin  Langdon^  for  plaintiff  in  error. 

Quy  R.  C.  Readj  contra. 

Ryan,  C. 

This  error  proceeding,  from  the  district  court  of  Doug- 
las county,  is  prosecuted  to  reverse  a  judgment  by  it  ren- 
dered sustaining  a  judgment  of  a  justice  of  the  peace  in 
favor  of  the  defendant  in  error  against  the  plaintiff  in 
error,  rendered  December  14,  1892. 

The  first  ground  urged  for  the  reversal  of  the  judgment 
of  the  justice  of  the  peace  presented  in  the  district  court 
was  that  the  justice  of  the  peace  had  no  jurisdiction  of 
the  defendant,  for  the  reason  that  there  was  a  defect  in 
the  copy  of  the  summons,  which  copy  was  submitted  with 
the  petition  in  error  in  the  district  court.  This  question 
was  not  presented  to  the  justice  of  the  peace  on  a  motion 
to  vacate  the  judgment  op  otherwise.    The  alleged  copy 
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of  the  summons  was  brought  into  the  record  only  by  a 
bill  of  exceptions  purporting  to  have  been  allowed  by  the 
justice  of  the  peace  who  rendered  the  judgment  com- 
plained of,  and  from  this  alleged  bill  of  exceptions  we 
are  unable  to  even  surmise  why  there  was  an  attempt  to 
preserve  as  evidence  the  aforesaid  copy  of  the  summons. 
If  it  had  been  submitted  in  support  of  a  motion  to  open 
the  judgment,  it  is  conceivable  that  it  was  competent, 
but  it  had  no  such  relation  to  any  question  presented  to 
the  justice  of  the  peace.  As  it  was,  this  alleged  copy  of 
the  summons  amounted  to  nothing  more  than  an  inde- 
pendent  offer  of  evidence  to  impeach  the  judgment  ren- 
dered by  the  justice  of  the  peace. 

It  is  insisted  that  it  was  erroneous  to  render  on  Decem- 
ber 14, 1892,  a  judgment  for  f  125  with  seven  per  cent  in- 
terest thereon  from  June  6, 1892,  for,  it  is  urged,  this  was 
not  for  a  present  sum  definite.  This  proceeding  was  to 
vacate  the  entire  judgment,  and  not  to  review  a  failure 
upon  motion  to  correct  it.  As  to  the  sum  of  $125  there 
was  sufficient  certainty  for  every  purpose.  We  need  not, 
therefore,  consider  the  question  of  interest  urged  as  con- 
stituting an  uncertain  matter,  for  it  cannot  be  suffered  to 
impair  the  validity  of  what  is  certain.  The  language  of 
the  docket  entry  made  by  the  justice  of  the  peace,  it  is 
said,  did  not  contain  a  finding  which  would  sustain  the 
judgment  rendered.  His  finding  was  as  follows:  "This 
cause  coming  on  for  hearing  upon  the  bill  of  particulars 
and  the  evidence  was  submitted  to  me,  upon  considera- 
tion whereof  I  find  in  favor  of  the  plaintiff."  It  is  pro- 
vided by  section  1000  of  the  Code  of  Civil  Procedure:  "If 
the  defendant  fail  to  appear  at  the  return  day  of  the 
summons  ♦  ♦  ♦  the  cause  may  proceed  at  the  re- 
quest of  the  adverse  party,  and  judgment  must  be  given 
in  conformity  with  the  bill  of  particulars  and  proofs.'^ 
This  special  provision  as  to  proceedings  before  a  justice 
of  the  i)eace  seems  from  the  record  quoted  to  have  been 
literally  complied  with.  By  section  1085  of  the  Code  of 
CSvil  Procedure  it  is  provided  that  "the  provisions  of 
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this  Code,  which  are  in  their  nature  applicable,  and  in 
respect  to  which  no  special  provision  is  made  by  statute, 
shall  apply  to  proceedings  before  justices  of  the  peace." 
Section  297  of  the  same  Code  is  in  this  language:  "Upon 
the  trial  of  questions  of  fact  by  the  court,  it  shall  not  be 
necessary  for  the  court  to  state  its  finding,  except  gener- 
ally for  the  plaintiff  or  defendant,  unless  one  of  the  par- 
ties requests  it,"  etc. 

In  Crossley  v.  Steeh,  13  Neb.,  219,  this  court  held  that 
the  judgment  then  under  consideration  was  voidable  be- 
cause it  was  without  the  support  of  any  finding  what- 
ever, and  the  applicability  of  sections  297  and  1085  of  the 
Code  of  Civil  Procedure  to  proceedings  before  justices  of 
the  peace  was  unequivocally  recognized.  In  the  same 
opinion,  however,  occurred  this  language:  "The  neces- 
sity of  a  finding  seems  to  be  as  great  in  cases  tried  before 
justices  of  the  peace  as  in  cases  tried  in  courts  of  record. 
Tlie  finding  takes  the  place  of  the  verdict  of  a  jury  and 
shows  upon  what  facts  the  justice  bases  his  judgment. 
There  must  therefore  be  a  finding  of  facts  in  all  cases 
tried  before  a  justice  of  tlie  peace  where  a  jury  is  waived." 
This,  as  will  be  readily  seen,  was  entirely  foreign  to  the 
facts  involved  in  the  case  actually  presented  and  decided. 
How  much  value  attaches  to  it  by  reason  of  its  intrinsic 
logic  will  readily  appear  when  we  consider  separately 
each  step  by  whidi  was  approached  the  inconsequential 
result  reached  by  the  language  above  quoted.  First,  the 
statute  was  quoted  Avhereby  it  was  enacted  that  upon  the 
trials  of  questions  of  fact  by  the  court  it  shall  not  be 
necessaiy  for  the  court  to  state  its  findings,  except  gener- 
ally for  the  plaintiff  or  defendant.  This  provision  was 
next  held  applicable  to  justices  of  the  peace,  so  that  in 
respect  to  the  necessity  of  a  finding  to  sustain  its  judg- 
ment everj'  court  is  bound  by  the  same  rule.  The  next 
step  was  to  give  reasons  why  any  finding  whatever  was 
necessary,  and  these  were  said  to  be  because  a  finding  of 
the  court  takes  the  place  of  a  verdict  of  a  jury  and  shows 
upon  what  facts  the  court  bases  his  judgment     The  con- 
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elusion  finally  deduced  from  this  course  of  reasoning  was 
that  the  statute  requires  a  special  finding  of  facts  to  sus- 
tain a  judgment,  whether  rendered  by  a  justice  of  the 
I)eace  or  by  the  district  court.  In  other  w^ords,  if  there 
was  a  mere  finding  for  the  defendant  generally,  this 
would  be  an  insufficient  basis  for  a  judgment,  because 
there  was  not  set  out  as  part  of  this  finding  a  statement 
of  the  facts  upon  which  the  court  based  its  judgment 
To  conform  to  this  rule,  the  statute  should  have  provided 
that  in  the  trial  of  all  questions  of  fact  by  the  court  it 
shall  be  necessary  for  the  court  to  state  its  findings,  and 
that  a  finding  generally  for  plaintiff  or  defendant  shall 
be  insufficient,  and  the  requirement  of  a  request  for  a 
finding  should  have  been  omitted.  It  is  not  necessary  to 
retrace  the  several  steps  by  which  the  illogical  result  in- 
dicated was  attained,  merely  for  the  purpose  of  discover- 
ing what  particular  deduction  was  erroneous,  for  the  lan- 
guage criticised  was  at  most  mere  obiter.  Our  concern 
in  this  matter  is  solely  with  a  clearly  expressed  statutory 
provision  whereby  it  is  required  only  that  there  shall  be 
a  general  finding  for  the  plaintiff  or  for  the  defendant. 
As  the  language  quoted  from  the  above  cited  case  exacts 
more  than  is  required  by  statute,  we  have  been  at  some 
pains  to  illustrate  i^^hat  might  have  been  done  in  briefer 
terms,  and  that  is  that  this  court  does  not  assume  to 
modify  unambiguous  statutory  provisions  by  judicial 
construction  or  rational  interpretation.  {IStoppert  v. 
NierlCy  45  Neb.,  105.)  Counsel  for  the  plaintiff  in  error 
have  cited  Spj^ick  v.  WaHkington  County^  3  Neb.,  255;  Smith 
V.  SilviSy  8  Neb.,  164,  and  Foster  i\  Devinnei/y  28  Neb.,  421, 
in  support  of  the  contention  that  notwithstanding  the 
statute  there  must,  to  sustain  a  judgment,  be  found  spe- 
cially the  facts  upon  which  the  judgment  is  predicated. 
In  neither  of  these  cases  was  there  a  finding  of  any  kind; 
hence,  tested  by  this  express  provision  of  the  statute, 
there  was  lacking  a  general  finding  for  the  plaintiff  or 
defendant.  As  pointed  out  by  counsel  for  the  defendant 
in  error,  the  views  which  we  have  just  expressed  were 
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recognized  as  correct  in  Haller  v.  Blaco,  14  Neb.,  195; 
Degering  v.  Flickj  14  Neb.,  448,  and  Dye  v.  Russell^  24  Neb., 
829. 

There  is  a  line  of  cases  not  relied  upon  by  either  party 
which  has  been  understood  to  countenance  the  rule  that 
a  finding,  to  sustain  a  judgment,  must  be  as  specific  a» 
should  be  the  verdict  of  a  jury.  Of  these,  the  first  in  the 
series  was  Ransdell  v.  Putnam^  15  Neb.,  642,  in  which  the 
entry  in  the  docket  of  the  justice  of  the  peace  was  as  fol- 
lows: "After  hearing  and  duly  weighing  the  testimony 
and  authorities,  it  was  found  by  this  court  that  the 
plaintiff  have  and  recover  of  the  defendants  Ransdell 
and  Reed  the  sum  of  twenty-nine  dollars  and  fifty  cents 
as  due  him  for  services  and  labor  done  and  performed 
and  for  costs  of  suit  taxed  as  follows,"  etc.  This  lan- 
guage was  held  to  imply  the  same  finding  as  would  have 
been  implied  by  a  verdict  of  a  jury  in  the  following  form: 
"We,  the  jury,  find  for  the  plaintiff  and  assess  his  dam- 
ages at  twenty-nine  dollars  and  fifty  cents."  It  was 
therefore  concluded  that  the  finding  was  sufficient.  In 
the  case  at  bar  the  entry  of  the  justice  of  the  peace  was 
as  follows:  "This  cause  coming  on  for  hearing  upon  a  bill 
of  particulars  and  the  evidence,  was  submitted  to  me, 
upon  consideration  whereof  I  find  in  favor  of  the  plaint- 
iff. It  is  therefore  considered  and  adjudged  by  me  that 
the  plaintiff  recover  from  the  defendant  the  sum  of  $125, 
with  seven  per  cent  interest  thereon  from  June  6,  1892^ 
and  costs  of  suit"  If  the  final  judgment  is  considered 
in  connection  with  the  general  finding  for  the  plaintiff, 
it  will  be  seen  that  there  is  in  the  record  under  considera- 
tion at  least  as  much  of  a  finding  of  facts  as  in  the  case  of 
Ransdell  v.  Putnam,  mpra,  for  in  the  latter  case  the  lan- 
guage was:  "It  is  found  by  this  court  that  the  plaintiff 
have  and  recover  from  the  defendants  Ransdell  and  Reed 
the  sum  of  twenty-nine  dollars  and  fifty  cents,"  etc.  The 
next  of  this  series  of  cases  was  McNamara  t?.  Gabon,  21 
Neb.,  589,  in  which  it  was  held  that  a  judgment  in  the 
following  form  was  not  void,  to-wit:  "After  hearing  the 
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proof  it  is  the  opinion  of  the  court  that  the  defendant 
Anton  Gabon  is  indebted  to  the  plaintiff  in  the  sum  of 
1100,  ♦  ♦  ♦  with  interest  from  December  20,  1883, 
and  costs  of  this  suit  taxed  at  $3.15.'^  In  this  case  it  was 
said:  "In  Ransdell  v.  Putnam^  15  Neb.,  642,  it  was  held 
that  the  finding  of  facts  by  a  court,  where  a  jury  is 
waived,  need  not  be  more  specific  than  would  be  required 
of  the  verdict  of  a  jury."  This  court  made  no  application 
of  the  principle  invoked,  for  it  merely  held  that  the  lan- 
guage, "It  is  the  opinion  of  the  court  that  the  defendant 
Anton  Gabon  is  indebted  to  the  plaintiff  in  the  sum  of 
|100,"  amounted  to  a  suflBcient  finding.  The  incongruity 
of  attempting  to  apply  the  analogies  of  a  verdict  to  the 
requirement  of  a  finding  appears  by  stating  the  above 
finding  in  the  form  of  a  verdict  as  was  done  in  Ransdell  v. 
Putnam^  which  case  it  is  sometimes  supposed  to  follow. 
Such  a  form  of  the  verdict  would  be:  We,  the  jury,  are 
of  the  opinion  that  the  defendant  Anton  Gabon  is  in- 
debted to  the  plaintiff  in  the  sum  of  flOO.  It  can 
scarcely  be  claimed,  therefore,  that  this  case  is  an  au- 
thority for  the  proposition  that  upon  the  trial  of  ques- 
tions of  fact  by  the  court  it  shall  be  necessary  that  the 
court  state  its  findings  with  the  same  fullness  required  in 
the  verdict  of  a  jury.  In  Rhodes  v.  ThomaSj  31  Neb.,  848, 
Cobb,  G.  J.,  in  the  syllabus  stated  the  rule  thus :  "When 
an  action  at  law  is  tried  to  a  court  without  a  jury,  the 
finding  of  fact  by  such  court  is  a  substitute  for,  and 
stands  in  lieu  of,  a  verdict  of  a  jury,  and  need  be  no  more 
specific  than  the  verdict  of  a  jury  upon  the  same  plead- 
ings and  evidence."  It  can  scarcely  be  overlooked  that 
this  language  does  not  require  that  the  finding  of  fact 
shall  be  as  specific  as  the  verdict  of  a  jury,  but  that  it 
need  not  be  more  so.  This  is  not  a  mere  fanciful  con- 
struction of  the  language  of  the  syllabus,  as  will  appear 
from  the  following  facts  involved  in  the  case  decided. 
Originally,  the  justice  entered  his  judgment  as  follows: 
**October  17,  1888,  9  A.  M.  Court  convenes  and  defense 
proceeds  with  examination  of  witnesses,  after  which  case 
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is  argued  by  attorneys  and  submitted  to  the  court,  with 
the  following  finding:  October  17,  1888.  After  hearing 
the  evidence,  it  is  therefore  considered  by  me  that  the 
plaintiff  have  and  recover  from  defendant  the  sum  of 
169.15,  together  with  costs  taxed  at  $49.15."  In  the  dis- 
trict court  there  was  stricken  out  of  the  transcript,  as. 
having  been  improperly  interlined,  the  words  "of  f69.15 
due  from  defendant  to  plaintiff,"  which  followed  imme- 
diately after  the  word  "finding."  After  the  elimination 
of  these  interpolated  words  the  record  stood  as  above 
quoted,  and  the  district  court  held  the  judgment  good 
without  any  further  finding  and  this  judgment  was  af- 
firmed in  this  court.  In  the  course  of  the  opinion  it  wa& 
said,  however,  as  to  the  requirements  of  a  finding,  "that 
it  should  be  as  specific  as,  and  stand  in  the  place  of,  a 
verdict."  This  was  the  first  positive  enunciation  of  this^ 
requirement  in  the  line  of  cases  which  we  are  following^ 
and  in  view  of  the  facts  upon  which  the  case  was  really 
decided  this  principle  was  entirely  irrelevant.  This  will 
appear  very  clearly  from  two  distinctive  considerations, 
of  which  the  first  is  that  immediately  following  the  re- 
quirement that  a  finding  must  be  as  specific  as  a  verdict,, 
this  language  is  found  in  the  opinion:  "We  consider  that 
portion  of  the  plaintiff  in  error's  argument  referring  to 
certain  words  of  the  justice's  transcript  and  findings 
ordered  to  be  stricken  out  in  the  district  court  as  not 
material  to  the  consideration  of  the  case."  The  other 
argument,  as  to  the  finding  being  as  definite  as  a  verdict^ 
takes  the  entries  of  the  justice  of  the  peace  after  the 
elimination  of  the  finding  held  immaterial,  and,  as  was 
done  by  Cobb,  J.,  in  Eaiisdell  v.  Putnamy  states  the  sub- 
stance of  such  finding  in  the  form  of  a  verdict  thus:  "It 
is  therefore  considered  by  us  that  the  plaintiff  have  and 
recover  from  the  defendant  the  sum  of  $69.15,  together 
with  costs  taxed  at  $49.15."  It  would  of  course  be  ob- 
jected that  this  is,  in  form,  rather  a  judgment  than,  in 
any  sense,  a  finding  upon  which  to  base  a  judgment. 
If  this  is  true,  and  no  one  can  gainsay  the  correctness  of 
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this  classification,  there  was  in  fact  no  finding  by  the  jus- 
tice of  the  peace,  and  yet  his  judgment  was  sustained  by 
this  court.  Whatever  other  proposition  this  case  may 
sustain,  there  is  one  thing  certain,  and  that  is,  that  it 
has  no  tendency  toward  sustaining  the  principle  that  a 
finding,  to  sustain  a  judgment,  must  be  as  specific  as,  and 
stand  in  the  place  of,  a  verdict.  This  closes  the  list  of 
cases  which  seem  to  sustain  this  doctrine,  and  in  none  of 
them  is  it  discoverable  that  this  test  of  the  sufficiency  of 
a  finding  has  ever  been  applied,  much  less  enforced.  It 
is  noticeable  that  in  none  of  the  cases  of  this  class  was 
there  a  reference  to  the  Code  of  Civil  Procedure  which 
recognizes  the  necessity  of  a  finding  of  any  kind.  This 
review  of  cases  would  scarcely  be  complete  without  men- 
tion of  Kirkwood  v.  First  Nat.  Bank  of  Hastings^  40  Neb., 
484,  in  which  was  noted  all  the  cases  cited  by  counsel  on 
this  branch  of  the  case,  and,  perhaps,  some  others  on  the 
same  lines,  but,  as  the  questions  therein  determined  were 
only  that  the  district  court  had  no  power  to  require  in- 
demnity to  be  given  as  a  condition  on  which  the  charac- 
ter of  its  judgment  was  dependent,  in  the  absence  of  a 
finding  which  would  sustain  this  requirement,  it  has  but 
little  bearing  upon  the  question  hereinbefore  considered. 
The  extended  examination  of  the  cases  bearing  upon 
the  subject  under  discussion  has  served  to  impress  upon 
us  very  strongly  the  wisdom  of  accepting  the  provisions 
of  the  statute  as  we  find  them  and  of  giving  effect  to  them 
according  to  their  terms,  uninfluenced  by  mere  fanciful 
analogies.  The  requirement  of  section  297  of  the  Code 
of  Civil  Procedure  is  that  upon  the  trial  of  a  question  of 
fact  by  the  court  it  shall  not  be  necessary  for  the  court  to 
state  its  findings,  except  generally  for  the  plaintiff  or  de- 
fendant, except  upon  request  under  certain  conditions, 
and  the  judgment  of  the  justice  of  the  peace  under  con- 
sideration was  in  strict  conformity  with  this  requirement. 
The  judgment  of  the  district  court  is  therefore 


Affirmed. 
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Abolph  Goldsmith  et  al.,  appellees,  v.  C.  L.  Eriok- 
SON,  Impleaded  with  Charles  B.  Ford  et  al., 

APPELLANTS. 

Filed  Apbil  10, 1896.    No.  6280. 

1.  Fraudulent  Conveyances:  Evidence:   Cbeditobs'  Bux.    Where  a 

purchase  of  an  entire  stock  of  goods,  books  of  account,  and  fix- 
tures of  a  merchant  was  made  at  a  fair  price,  and  with  no  knowl- 
edge that  such  merchant  was  at  the  time  Indebted  to  other  parties, 
it  should  not  be  declared  void  though  the  purpose  of  the  purchaser 
was  in  part  to  secure  payment  of  a  debt  due  the  bank  of  which  he 
was  at  the  time  cashier. 

2.  :    .    The  case  of  Bonns  v.  Carter,  20  Neb.,  566,  having 

been  overruled,  there  was,  in  this  state,  no  presumption  of  law 
that  a  transaction  was  fraudulent  merely  because  the  property 
was  in  effect  all  that  the  vendor  owned. 

3. :  :  Question  op  Pact.    Whether  or  not  a  transfer  of 

property  is  fraudulent  as  against  the  creditors  of  the  vendor  is  a 
question  of  fact  determinable  solely  upon  the  evidence  adduced 
in  each  case. 

Appeal  from  the  district  court  of  Douglas  county. 
Tried  below  before  Irvine  and  Walton,  JJ. 

James  H.  Macomber  and  Wharton  d  Baird^  for  Charles  E. 
Ford  and  Union  National  Bank,  appellants. 

•         ^^ 
Gavanaghj  Thomas  &  McGiltotiy  Edgar  H.  Scotty  Barflett^ 

Baldrige  &  De  Bordy  N.  H.  Tunmcliff,  J.  W.  Boudebushy 

L.  F.  Crofooty  Frank  Helkry  J.  W.  Westy  L.  D.  HolmeSy  A.  0. 

Wakeleyy  Montgomeryy  Charlton  d  Hally  for  other  parties. 

Eyan,  0. 

On  the  30th  day  of  December,  1891,  Adolph  Goldsmith, 
Weis  &  Oppenheimer,  Wolf  &  Co.,  Heyman  &  Sweet,  and 
the  Middleton  Plate  Company,  as  plaintiffs,  brought  an 
action  in  the  district  court  of  Douglas  county  against 
C.  L.  Erickson,  Charles  E.  Ford,  and  the  Union  National 
Bank  of  Omaha.     The  averments  in  the  petition  were,  in 
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substance,  that  on  and  prior  to  December  31,  1890,  the 
defendant  C.  L.  Erickson  was  indebted  to  the  several 
plaintiffs  in  the  amount  described,  and  was  the  owner 
in  possession  bf  a  large  stock  of  jewelry,  with  the  fixtures 
and  other  property  connected  therewith,  and  was  carry- 
ing on  a  retail  business  in  the  city  of  Omaha;  that  said 
Erickson  was  indebted  to  the  Union  National  Bank  not 
to  exceed  $5,000;  that  on  and  prior  to  December  31, 1890, 
the  various  creditors  of  said  Erickson  were  pressing  him 
for  payment,  and  that  suits  had  been  brought  by  some  of 
the  plaintiffs  and  were  then  pending.  The  fraudulent 
conduct  of  the  defendants  was  alleged  as  follows:  "On 
the  said  31st  day  of  December,  1890,  said  Erickson,  for  the 
purpose  of  defrauding,  hindering,  and  delaying  his  cred- 
itors, sold  and  transferred  his  said  stock  to  said  Charles 
E.  Ford,  and  that  said  Charles  E.  Ford  well  knew  of  the 
intention  on  the  part  of  said  Erickson  to  hinder  and 
delay  his  creditors,  and  that  it  was  agreed  between  said 
Charles  E.  Ford,  individually,  and  as  an  agent  of  said 
defendant,  the  Union  National  Bank,  that  said  Erickson 
should  transfer  the  title  to  said  property  to  said  Ford  to 
hold  the  same  for  the  Union  National  Bank,  and  sell  said 
property  and  satisfy  the  indebtedness  due  said  bank  from 
said  Erickson,  and  it  was  agreed  by  and  between  Ford,  as 
such  cashier  and  individually,  and  said  Erickson  that 
said  Ford  would  account  to  Erickson  for  the  balance 
over  and  above  the  amount  sufficient  to  satisfy  said  de- 
fendant, the  Union  National  Bank;  that  there  was  no 
other  or  different  consideration  for  such  transfer  paid  by 
said  Ford  or  the  Union  National  Bank  to  said  Erickson; 
that  said  Union  National  Bank  and  said  Ford  well  knew 
of  the  fraudulent  intention  on  the  part  of  said  Erickson 
and  conspired  with  said  Erickson  to  defraud  his  said 
creditors;  that  on  said  31st  of  December,  1890,  said 
Erickson  executed  a  bill  of  sale  to  said  Ford  for  his  said 
property,  and  that  said  Ford  and  said  Union  National 
Bank  took  possession  of  said  property  and  converted  it 
to  their  own  use;  that  said  property  was,  as  plaintiffs  are 
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informed,  of  the  value  of  twenty-five  thousand  (f 25,000) 
dollars;  that  said  property  so  converted  by  said  defend- 
ants and  belonging  to  said  Erickson  was  all  the  property 
which  said  Erickson  had  in  his  own  name  and  subject  ta 
execution,  all  of  which  said  Ford  and  said  Union  Na- 
tional Bank  well  knew."  Following  this  language  there 
w^as  a  description  in  detail  of  the  judgment  or  judgments 
held  by  each  plaintiff  against  C.  L.  Erickson,  and  in  re- 
spect to  each  it  was  alleged  that  an  execution  had  been 
issued  and  returned  unsatisfied,  and,  in  general,  it  was 
alleged  that  said  Erickson  had  no  property  in  his  own 
name  on  which  an  execution  could  be  levied.  The  prayer 
of  the  petition  was  as  follows:  "Wherefore  said  plaintiff 
asks  that  said  Union  National  Bank  and  said  Charles  E. 
Ford  be  required  to  account  for  the  goods  received  by 
them  from  said  Erickson,  and  that  said  plaintiffs  have 
judgment  against  said  Union  National  Bank  and  Charles 
E.  Ford  for  the  amounts  of  their  claims  against  said 
Erickson."  Between  the  date  of  the  filing  of  the  above 
petition  and  the  trial  there  was  filed  in  this  case  the 
petitions  of  fifteen  intervenors,  to  whom,  it  was  stipu- 
lated on  the  trial,  there  was  due  the  aggregate  sum 
of  $4,602.82.  These  intervenors  made  allegations  and 
claimed  relief  of  the  same  nature  as  had  been  done  in 
the  original  petition.  The  aggregate  amount  due  the 
original  plaintiffs,  it  was  stipulated  on  the  trial,  was 
$2,192.50,  so  that  at  the  time  the  decree  was  rendered,  on 
January  27,  1893,  the  total  amount  of  indebtedness  of 
C.  L.  Erickson  as  to  which  Charles  E.  Ford  and  the  Union 
National  Bank  were  held  liable  as  trustees  to  the  original 
plaintiffs  and  the  intervenors  before  the  decree  was 
$6,795.32.  Subsequent  to  the  entry  of  this  decree  there 
were  other  petitions  of  intervention  filed,  in  which,  in 
each  case,  it  seems  to  have  been  assumed  that  there  was 
to  be  a  general  distribution  of  the  value  of  the  stock  of 
C.  L.  Erickson  whenever  C.  E.  Ford  and  the  Union  Na- 
tional Bank  should  pay  the  same.  This  was  not  war- 
ranted by  the  original  decree,  for,  after  having  made  pro- 
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vision  for  the  appointment  of  a  referee  to  find  and  report 
the  value  of  the  goods,  etc.,  transferred  to  Ford  and  the 
bank,  and  also  "the  amount  now  due  the  various  credit- 
ore  of  Erickson  who  are  parties  in  this  suit,"  this  decree 
contained  this  immediately  following  language:  "And 
upon  the  filing  of  the  report  of  said  referee  and  his  find- 
ings in  the  case  the  court  will  make  a  distribution  of  the 
amount  of  the  value  of  said  stock,  fixtures,  and  book  ac- 
counts, in  the  manner  provided  by  law  and  to  the  various 
creditors  in  this  action  entitled  to  said  money."  Not- 
withstanding this  restrictive  language,  other  alleged 
creditors  of  Erickson,  as  already  stated,  filed  their  peti- 
tions for  the  aggregate  amount  of  |4,808.61,  after  the 
entry  of  the  decree  above  referred  to.  Each  individual 
of  this  class  of  intervenors  was,  by  the  decree  made  upon 
the  coming  in  of  the  report  of  the  referee,  adjudged  enti- 
tled to  share  the  amount  of  the  value  of  the  goods,  book 
accounts,  and  fixtures  pro  rata  with  the  others,  and  the 
rights  of  this  class  were  decreed  inferior  and  subject  to 
those  of  the  original  petitioners  and  those  creditors  of 
Mr.  Erickson  who  had  intervened  before  the  first  decree 
was  rendered.  This  made  the  entire  amount  of  the 
claims  with  reference  to  which  the  bank  and  Mr.  Ford 
were  held  to  sustain  the  relation  of  trustees,  |11,603.93. 
The  difference  between  this  amount  and  the  above  men- 
tioned sum  of  16,795.32  represents  the  aggregate  amount 
of  the  claims  presented  by  petitions  filed  after  the  first 
decree  was  entered.  There  was  allowed  Ford  and  the 
bank  the  sum  of  f2,000  for  services  rendered  and  ex- 
penses incurred  in  disposing  of  the  goods,  book  accounts, 
and  fixtures  which  Erickson  had  turned  over  to  Ford. 
From  the  first  decree,  and  from  that  part  of  the  last 
which  enforced  their  liability  as  trustees.  Ford  and  the 
bank  appeal,  and  from  the  allowance  of  |2,000  in  favor  of 
Ford  and  the  bank,  and  from  their  postponement  as  a 
class,  the  creditors  of  Erickson  who  filed  their  petitions 
after  the  entry  of  the  first  decree  also  appeal. 
The  theory  upon  which  the  original  plaintiffs  and  those 
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who  intervened  before  the  first  decree  drew  their  peti- 
tions is  much  more  intelligible  if  it  is  borne  in  mind  that 
thg  very  commencement  of  this  action  was  almost  exactly 
a  year  after  the  date  of  the  sale  made  by  Mr.  Erickson  to 
f'harles  E.  Ford.  Meanwhile  many  of  the  goods  had 
been  sold  and  it  was  probably  impossible  to  reach  those 
remaining.  These  petitions,  while  somewhat  in  the 
nature  of  creditors'  bills,  really  had  for  their  object  the 
subjection  to  the  debts  of  plaintiff  and  the  intervenors 
of  the  value  of  the  goods,  book  accounts,  and  fixtures, 
rather  than  those  particular  articles  in  kind.  From  this 
it  resulted  that  while  the  good  faith  of  the  purchase  was 
attacked,  there  was  no  attempt  to  set  it  aside.  In  a  cer- 
tain sense  the  purchase  was  approved  and  it  was  sought 
to  hold  the  purchaser  liable  for  the  full  value  of  the  goods 
as  though  no  payment  had  been  made  thereon.  Under 
these  circumstances  we  do  not  feel  called  upon  to  deter- 
mine whether  or  not  there  were  sufficient  formalities 
observed  to  vest  the  title  in  Charles  E.  Ford.  The  ques- 
tion to  be  considered  will  not,  therefore,  be  whether  or 
not  the  title  passed  to  Ford,  but,  it  being  conceded  to 
have  passed,  whether  or  not  the  purchaser  should  be  held 
liable  for  the  value  of  the  property  as  though  he  had 
made  no  payment  —  those  having  been  made  being 
deemed  no  payments  because  made  in  an  alleged  attempt 
to  hinder,  delay,  and  defraud  the  creditors  of  0.  L.  Erick- 
son. Thus  shorn  of  extraneous  considerations  the  propo- 
sitions to  be  considered  are,  first,  whether  the  evidence 
disclosed  the  existence  of  the  alleged  fraud  as  a  matter  of 
fact;  and  second,  whether  from  the  facts  proved  the  law 
raises  a  presumption  of  fraud. 

The  original  petition,  as  well  as  those  of  the  inter- 
venors, charged  that  the  fraudulent  transaction  consisted 
in  a  sale,  by  Erickson  to  Ford,  with  intent  to  hinder  and 
delay  the  creditors  of  Erickson,  shared  by  the  vendor 
and  vendee,  and  by  an  accompanying  agreement  that 
when  sufficient  goods  have  been  sold  to  satisfy  the  debt  of 
Erickson  due  the  Union  National  Bank,  the  remainder 
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should  be  accounted  for  by  Ford  to  Erickson.  There 
was  no  attempt  to  make  proof  that  in  the  purchase  there 
was  any  condition  requiring  Ford  or  the  bank  to  account 
for  the  value  of  anything  whatever.  The  evidence  has 
been  very  carefully  examined  since  this  case  was  submit- 
ted on  oral  arguments,  and  we  have  been  able  to  discover 
no  proof  that  Ford,  who  at  the  time  was  cashier  of  the 
Union  National  Bank,  had  any  knowledge,  when  he  pur- 
chased of  Erickson,  that  the  latter  owed  anything,  except 
the  sum  of  $4,400  to  the  aforesaid  bank  and  the  sum  of 
14,633.30  to  the  wife  of  C.  L.  Erickson.  The  note  evi- 
dencing the  indebtedness  of  C.  L.  Erickson  to  the  bank 
fell  due  a  few  days  before  December  31,  1890,  and  be- 
tween the  maturity  of  said  note  and  the  date  last  given^ 
Jlr.  Ford  had  tried  to  have  it  paid  or  secured.  It  had 
been  suggested  repeatedly  to  Mr.  Erickson  that  he  should 
give  a  chattel  mortgage  on  his  stock  to  secure  this  debt^ 
but  this  was  as  often  refused.  On  the  31st  of  December,. 
1890,  Mr.  Ff)rd  visited  Mr.  Erickson's  place  of  business 
with  the  intention  of  having  the  matter  settled  in  some 
way,  and  was  told  by  Mr.  Erickson  that  if  the  bank  or 
Mr.  Ford  wanted  the  stock,  it  would  be  sold  to  either  of 
them  for  the  amount  due  the  bank  and  the  amount  which 
Erickson  owed  his  wife.  Not  being  able  to  obtain  secur- 
ity, Mr.  Ford  purchased  the  stock  of  goods,  books  of  ac- 
count, and  fixtures  on  the  terms  proposed,  and  having 
received  Mr.  Erickson's  key  to  the  store,  he  left  a  Mr. 
Nelson  in  possession.  On  January  2,  1891,  Mr.  Ford 
gave  Mrs.  Erickson  his  check  for  the  amount  due  her. 
Upon  this,  she  thereupon  received  the  money  at  one  win- 
dow over  the  counter  of  the  bank  and  having  carried  it 
to  another  window,  she  in  exchange  for  it  received  a  cer- 
tificate of  deposit  of  the  Union  National  Bank,  payable 
to  her  own  order,  in  the  sum  of  $4,633.30.  This  certifi- 
cate she  left  at  the  bank  under  an  arrangement  between 
her  husband  and  Mr.  Ford  or  the  attorneys  for  the  bank, 
by  which  this  certificate  was  to  be  so  left  as  an  indemnity 
against  any  loss  by  reason  of  attachments,  which,  on 
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January  1, 1890,  had  been  levied  upon  the  stock  of  goods 
notwithstanding  the  sale.  These  attachments  aggre- 
gated the  sum  of  $4,641.75,  and  the  suits  in  which  they 
liad  been  issued  were  not  ended  until  November  4,  1891, 
when  an  arrangement  was  made  between  the  atta<*hing 
creditors  and  Mrs.  Erickson  by  virtue  of  which  their 
debts  were  paid  by  the  use  of  her  certificate  of  deposit, 
the  amount  of  which  thereupon  Mr.  Ford  paid  to  said 
attaching  creditors.  There  were  other  details  attending 
this  settlement  which  need  not  be  described,  for  our  i^res- 
ent  object  is  only  to  show  in  what  manner  Mr.  Erickson 
sold  his  stock  of  goods  and  to  consider  whether  or  not  the 
sale  was  bona  fide.  It  may  not  be  amiss  to  suggest  that 
the  plaintiffs  and  the  intervenors  in  this  action  were 
probably  influenced  to  delay  these  proceedings  by  the 
pendency  of  the  attachment  suits,  and  that  the  above 
described  settlement,  perhaps,  at  least  in  a  remote  de- 
gree, suggested  that  a  favorable  time  had  arrived  for  the 
<*ommencement  of  this  action.  There  was  no  evidence 
tending  in  the  least  to  show  that  the  full  sum  of  |4,400 
was  not  due  the  bank.  Mi's.  Erickson  testified  positively 
that  the  sum  above  named  as  due  her  had  bei^i  by  her 
loaned  to  her  husband  to  enable  him  to  extend  his  busi- 
ness, and  in  contradiction  of  this  there  was  not  a  scintilla 
of  evidence.  It  must  therefore  be  accepted  as  an  estab- 
lished fact  that  for  the  goods,  fixtures,  and  book  accounts 
:Mr.  Ford  had  actually  paid  the  sum  of  |9,033.30  of  the  in- 
<lebtedness  of  C.  L.  Erickson,  in  consideration  of  which 
the  property  purchased  was  delivered  so  as  to  vest  in  him 
tlie  title.  It  is  not  deemed  necessary  to  discuss  the  evi- 
<lence  as  to  the  purchase  and  the  turning  over  of  posses- 
sion on  the  night  of  December  31,  1890,  or  the  execution 
of  a  bill  of  sale  the  following  day,  or  the  manner  in  which 
the  payment  was  made  of  the  amount  owing  by  O.  L. 
Erickson  to  his  wife,  with  reference  to  whether  or  not  the 
sale  was  good  as  against  the  aforesaid  attaching  credit- 
ors, for,  as  we  have  already  stated,  these  creditors  have 
been  paid,  and  their  claims  that  the  purchase  was  incom- 
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plete  have  no  bearing  upon  the  issues  in  this  action.  The 
referee  provided  for  in  the  first  decree  reported  on  April 
14, 1893,  that  the  value  of  the  goods,  book  accounts,  and 
fixtures,  when  taken  possession  of  by  Ford,  was  |10,700; 
that  at  the  time  of  filing  of  said  report  Ford  still  had 
goods  undisposed  of  to  the  amount  of  less  in  value  than 
f  1,000;  that  the  accounts  collected  and  the  amounts  real- 
ized by  him  from  the  goods  and  fixtures  were  f 6,860. 
Between  the  value  of  the  goods  found  to  exist  on  January 
1,  1890,  110,700,  and  the  aggregate  of  the  two  amounts 
paid  by  Ford,  $9,033.30,  there  was  but  a  difference  of 
fl,666.70.  If,  therefore,  he  expended  |2,000  for  caring 
for  and  selling  the  goods,  there  was  to  him  a  loss  rather 
than  a  profit  in  the  transaction.  The  propriety  of  the 
allowance  of  this  |2,000  is  questioned  by  no  one,  except 
such  parties  as  came  into  this  case  after  the  first  decree 
as  intervenors,  and  they  are  in  no  position  to  object,  for 
two  reasons:  First,  the  decree  just  spoken  of  provided 
for  distribution  among  parties  then  in  the  action;  and, 
second,  these  intervenors  served  no  notice  of  the  pend- 
ency of  their  petitions  of  intervention,  and  in  respect  to 
them  neither  Ford  nor  the  Union  National  Bank  made  an 
appearance.  (Hapgood  v.  EIUs,  11  Neb.,  131;  Cockle  Sepa- 
rator Co.  V.  Clarkj  23  Neb.,  702;  Carlow  v.  AultmaUj  28  Neb., 
672;  Arnold  v.  Badger  Immber  Co.y  36  Neb.,  841;  Schultz  v. 
LoomiSj  40  Neb.,  152;  Patrick  Land  Co.  v.  Leavenwmihy  42 
Xeb.,  715;  Woodward  v.  Pike^  43  Neb.,  777;  Patten  v.  Lancy 
45  Neb.,  373;  Havemeyer  v.  Paul,  45  Neb.,  373.)  If,  how- 
ever, we  accept  the  referee's  report  of  the  value  of  the 
goods  on  hand  and  his  finding  of  the  amount  of  the  pro- 
ceeds of  those  sold  as  above  given,  and  no  plaintiff  or  in- 
tervenor  questions  this,  the  result  shows  a  greater  loss 
still;  for,  while  Ford  paid  out  for  the  goods  $9,033.30,  he 
has  to  show  for  them  only  J7,860.  In  any  event  it  must 
be  conceded  that  for  the  goods,  book  accounts,  and  fix- 
tures their  full  value  was  actually  paid  by  Ford.  As  he 
bought  for  a  fair  price  without  knowledge  of  the  indebt- 
edness of  Erickson,  and,  therefore,  with  no  intention  of 
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defrauding  op  hindering  Erickson's  creditors,  there  is  no 
sufficient  ground  for  the  contention  that  from  the  facts 
established  by  evidence  this  transaction  should  be  held 
fraudulent,  and  that  therefore  Ford  or  the  bank  should 
be  held  liable  for  the  value  of  the  goods  received  from 
Erickson.  What  the  intentions  of  Erickson  in  the  trans- 
action were  could  not  be  shown,  for  he  had  died  before 
any  proofs  in  this  case  were  taken. 

The  next  question  is  whether  or  not  the  purchase,  as  a 
question  of  law,  must  be  deemed  fraudulent  as  against 
the  creditors  of  C.  L.  Erickson.  This  inference  in  the 
first  decree  was  doubtless  deemed  unavoidable  in  view  of 
Bonus  V.  Garter,  20  Neb.,  566,  then  believed  to  embody  the 
established  rule  of  law  in  this  state.  In  Kilpatrick-Koch 
Dry  Goods  Go.  v.  Bremers,  41  Neb.,  863,  it  was  pointed  out 
that  the  majority  opinion  in  the  case  of  Bonns  v.  Garter^ 
supra,  was  contrary  in  its  logic  to  Hershiser  v.  Higmanj  31 
Neb.,  531,  and  Hamilton  v.  Isaacs,  34  JNeb.,  709.  In  Jone^ 
V.  Loree,  37  Neb.,  816,  and  in  Smith  v.  Phelan,  40  Neb.,  765, 
it  was  unequivocally  announced  that  Bonns  v.  Garter  was 
overruled.  It  has  been  repeatedly  held  that  the  exist- 
ence of  fraud  is  a  question  of  fact,  and  in  this  case  the 
conveyance  was  improperly  found  by  the  court  in  its  fifth 
finding  to  be  in  conflict  with  the  general  assignment  law 
of  Nebraska  and  therefore  void.  This  disposes  of  all 
questions  necessarily  involved,  and  the  judgment  of  the 
district  court  is  reversed  and  this  cause  is  remanded  with 
directions  to  the  district  court  to  dismiss  all  the  petitions 
filed  in  this  case  at  the  costs  of  plaintiffs  and  the  inter- 

venors. 

Edvbbsed  and  rkmandbd. 


Irvine,  C,  not  sitting. 
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G.  R.  Sheasley,  appellee,  v.  F.  G.  Keens,  appellant. 

Filed  April  10, 1896.    No.  5985. 

1.  Unrecorded  BeedB:  Sheriffs'   Deeds:    Superior  Title.    A  prior 

unrecorded  deed,  passing  tlie  legal  title,  made  in  good  faith  for  a 
valuable  consideration,  will  take  precedence  of  a  title  based  on  a 
judicial  sale,  made  under  an  attachment  or  execution,  if  such 
deed  be  recorded  before  the  evidence  of  the  title  based  on  the 
Judicial  sale  is  recorded.    Hairal  v.  Gray,  10  Neb.,  186,  followed. 

2.  Lis  Pendens:  C!ow8Tructive  Notice:   Validity  op  Statute.    The 

amendment  of  section  85  of  the  Code  of  Civil  Procedure  passed 
and  approved  March  31,  1887,  considered,  and  held  (1)  that  so 
much  of  said  amendment  as  makes  a  lis  pendens  filed  at  the  com- 
mencement of  an  action  or  cross-action  affecting  the  title  to  real 
estate  constructive  notice  of  such  action  to  all  persons  not  par- 
ties thereto  who  thereafter  deal  with  the  subject-matter  thereof^ 
is  valid;  (2)  that  so  much  of  such  amendment  as  makes  a  lis  pen- 
dens filed  at  the  commencement  of  an  action  or  cross-action  af- 
fecting the  title  to  real  estate,  or  a  lis  pendens  filed  at  any  time 
after  the  commencement  of  such  action  or  cross-action,  construct- 
ive notice  of  such  action  to  the  holders  of  liens,  incumbrances,  or 
conveyances  of  said  real  estate,  executed  prior  to  the  filing  of 
such  lU  pendens,  is  unconstitutional  and  void. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J. 

R.  A.  Moore^  for  appellant 

References:  Afarw/if/d  v.  Gregory y  8  Neb.,  432;  Wrir/ht  i\ 
Smithy  11  Neb.,  343;  Collingwood  v.  Broicny  10  S.  E.  Kej). 
[N.  Car.],  868;  Norton  v.  Birge^  35  Conn.,  250;  Hoyt  t\ 
Jones,  31  Wis.,  399;  Day  v.  Thompson,  11  Neb.,  123; 
Stems  V.  O^Connelly  35  N.  Y.,  109;  Foorman  v.  Wallace, 
17  Pac.  Rep.  [Cal.],  681;  Gassei>  v.  Hendrick,  16  Pac. 
Rep.  [CaL],  242;  Frey  v.  Clifford,  44  Cal.,  335;  Schluter 
V.  Harvey^  65  CaL,  158;  Hannahs  v.  Felt,  15  la.,  143; 
Carter  v.  Champion,  8  Conn.,  549;  Peck  v.  Webber,  7  How. 
[Miss.],  658;  People  v.  Cameron,  7  111.,  468;  Lyon  v.  Sand- 
ford,  5  Conn.,  544;  Munroe  v.  Lake,  19  Pick.  [Mass.],  41; 
lAncoln  Rapid  TranMt  Co.  v.  Rundle,  34  Neb.,  559. 
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Fred  A.  Nye^  contra. 

References:  Harral  v.  Oray^  10  Neb.,  186;  Oalway  v. 
Malchmc,  7  Neb.,  285;  Mansfield  v,  Gregory^  8  Neb.,  432,  11 
Neb.,  297;  Hubbart  v.  Walker^  19  Neb.,  94;  Keeling  v.  Hoyi, 
31  Neb.,  453. 

Bagan,  C. 

On  the  31st  day  of  March,  1890,  D.  A.  McElheney 
owned  certain  real  estate  in  the  city  of  Kearney,  Ne- 
braska, and  on  that  date,  for  a  valuable  consideration, 
sold  and  conveyed  it  by  deed  to  G.  R  Sheasley.  Sheasley 
did  not  record  his  deed  until  the  1st  day  of  November, 
1890.  On  the  19tli  day  of  May,  1890,  Keens  sued  McEl- 
heney at  law  in  the  district  court  of  Buffalo  county  to 
recover  a  sum  of  money  which  he  alleged  was  due  him 
from  McElheney  on  a  contract  in  writing;  and  at  the 
time  of  filing  his  petition  in  that  case  Keens  caused  an 
attacliment  to  be  issued  auxiliary  to  his  law  action  and 
levied  upon  the  property  which  McElheney  had  conveyed 
to  Sheasley.  At  the  time  of  filing  his  petition  and  suing 
out  his  attachment.  Keens,  in  accordance  with  the  pro- 
visions of  section  85  of  the  Code  of  Civil  Procedure,  filed 
in  the  oflBice  of  the  register  of  deeds  of  said  Buffalo  county 
a  notice  of  the  pendency  of  such  action,  reciting,  among 
other  things,  that  the  real  estate  in  controversy  had  been 
attached  to  satisfy  whatever  judgment  might  be  rendered 
therein.  Keens  duly  prosecuted  his  action,  and  judg- 
ment was  rendered  finding  the  amount  due  him  from 
McElheney  and  sustaining  the  attachment  and  ordering 
the  real  estate  sold  to  pay  the  amount  found  due.  The 
sale  of  the  real  estate'  was  duly  made.  Keens  becoming 
the  purchaser.  This  sale  was  confirmed  and  a  deed  or- 
dered and  issued  to  Keens  for  the  property,  which  deed 
Keens  put  upon  record  after  November  1,  1890.  At  the 
time  Keens  brought  suit  and  filed  notice  under  the  stat- 
utes the  property  stood  on  the  records  of  Buffalo  county 
in  tlie  name  of  McElheney,  and  Keens  had  no  knowledge 
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or  notice  that  Sheasley  owned  or  claimed  the  property 
until  about  the  time  the  order  of  sale  was  issued  for  the 
sale  of  the  property  under  the  attachment.  At  that  time, 
however,  Keens  was  notified  that  Sheasley  claimed  the 
property  by  an  unrecorded  deed  from  McElheney  dated 
the  31st  of  March,  1890.  This  action  was  brought  by 
Sheasley  in  the  district  court  of  Buffalo  county  to  cancel 
as  a  cloud  upon  his  title  the  deed  held  by  Keens  based  on 
the  judicial  sale  above  mentioned.  Sheasley  had  a  de- 
cree as  prayed  and  Keens  has  appealed.  The  question 
presented  by  the  record  is  this:  Which  has  the  better 
title  to  the  real  estate  in  controversy,  Sheasley,  who 
claims  under  the  purchase  and  conveyance  from  McEl- 
heney, or  Keens,  who  holds  a  conveyance  for  the  property 
based  on  the  judicial  sale  made  thereof  under  the  attach- 
ment proceedings  had  while  Sheasley's  deed  was  unre- 
corded and  while  Keens  was  entirely  ignorant  that 
Sheasley  had  any  claim  or  title  to  the  property? 

1.  Section  16,  chapter  73,  Compiled  Statutes,  provides : 
^^All  deeds,  mortgages,  and  other  instruments  of  writing 
which  are  required  to  be  recorded  shall  take  effect  and  be 
in  force  from  and  after  the  time  of  delivering  the  same  to 
the  register  of  deeds  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers  in  good  faith  with- 
out notice;  and  all  such  deeds,  mortgages,  and  other  in- 
struments shall  be  adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers  without  notice  whose  deeds, 
mortgages,  and  other  instruments  shall  be  first  recorded ; 
Providedy  That  such  deeds,  mortgages,  or  instruments 
shall  be  valid  between  the  parties."  This  statute  has 
been  in  force  since  1857  and  was  re-enacted  by  the  legis- 
lature of  1887.  The  statute  just  quoted  was  first  con- 
strued by  this  court  in  Bemiet  v.  Fook'S,  1  Iseb.,  465.  In 
that  case  Fooks  made  a  mortgage  on  the  2d  of  October, 
1857,  upon  certain  real  estate.  This  mortgage  was  not 
filed  for  record  until  April  6,  1858.  One  Moffit  obtained 
a  judgment  against  Fooks  in  December,  1857,  on  which 
an  execution  was  issued  and  levied  upon  the  mortgaged 
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real  estate,  and  the  same  was  sold  to  him  on  the  30th 
of  January,  1858,  and  on  that  date  the  sheriflE  issued  to 
him  a  certificate  of  the  sale.     Up  to  this  time  Moffit  had 
no  knowledge  of  the  existence  of  the  mortgage.    At  that 
time  the  law  did  not  require  judicial  sales  to  be  confirmed 
by  the  court;   and  the  certificate  of  sale  issued  by  the 
sheriflf  to  the  purchaser  at  the  judicial  sale  entitled  the 
latter  to  a  deed  for  the  premises  unless  the  execution 
debtor  redeemed  them  within  a  certain  time.     In  a  suit 
to  foreclose  the  mortgage,  brought  subsequent  to  the  date 
it  was  filed  for  record,  the  court  held  that  the  purchaser 
of  the  real  estate  at  the  execution  sale  had  acquired  a 
title  divested  of  the  lien  of  the  mortgage.     The  construc- 
tion of  the  section  of  the  statute  quoted  above  was  again 
before  the  court  in  Galtcay  v.  MalchmCy  7  Neb.,  285,  and  in 
that  case  the  court  overruled  Bennet  v.  FookSj  supra^  and 
held,  in  efifect,  that  a  title  or  lien  to  real  estate  based  on 
an  unrecorded  conveyance  thereof  would  prevail  over  a 
title  thereto  based  on  a  judicial  sale  of  said  real  estate, 
provided  the  unrecorded  conveyance  should  be  filed  for 
record  before  the  conveyance  based  on  the  judicial  sale 
was  recorded.    To  the  same  effect  are  Mansfield  v.  Gregory y 
8  Neb.,  432;   Harral  v.  Gray,  10  Neb.,  186;    MansfieM  v. 
Gregory,  11  Neb.,  297;  Hnbbart  v.  Walker,  19  Neb.,  94.     To 
state  the  effect  of  the  cases  quoted  above  by  paraphras- 
ing the  language  of  Cobb,  J.,  in  Harral  v.  Gray,  mpra,  a 
prior  unrecorded  deed,  passing  the  legal  title,  made  in 
good  faith  for  a  valuable  consideration,  will  take  prece- 
dence of  a  title  based  on  a  judicial  sale  made  under  an 
attachment  or  execution  if  such  deed  be  recorded  before 
the  evidence  of  the  title  based  on  the  judicial  sale  is  re- 
corded.   Applying  the  doctrine  of  these  cases  last  cited 
to  the  facts  of  the  case  at  bar,  it  is  clear  that  if  Keens*^ 
title  depends  upon  the  construction  of  the  statute  quoted 
above  it  must  fail,  for  two  reasons:   (1)  The  deed  which 
he  obtained  to  the  real  estate  in  pursuance  of  the  judicial 
sale  made  thereof  was  not  filed  for  record  in  the  oflBce  of 
the  register  of  deeds  until  after  the  deed  made  by  McEl- 
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heney  to  Sheasley  was  recorded;  and  (2)  before  the  judi- 
cial sale  was  confirmed  on  which  Keens'  title  was  based 
he  had  actual  knowledge  that  Sheasley  clamed  title  to 
the  real  estate  by  virtue  of  the  McElheney  deed. 

2.  Section  85  of  the  Code  of  Civil  Procedure,  so  far  as 
the  same  is  material  here,  is  as  follows :  "When  the  sum- 
mons has  been  served  or  publication  made  the  action  is 
pending  so  as  to  charge  third  persons  with  notice  of 
I)endency,  and  while  pending,  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  thereof  as  against 
the  plaintiff's  title.  Provided^  howevei^^  That  in  all  actions 
brought  to  effect  the  title  to  real  property  the  plaintiff 
may,  either  at  the  time  of  filing  his  petition  or  after- 
wards, file,  or  in  case  any  defendant  sets  up  an  affirma- 
tive cause  of  action  and  demands  relief  which  shall  affect 
the  title  to  real  estate,  may  at  the  time  of  filing  such 
answer,  or  any  time  afterwards,  file  with  the  clerk  or 
register  of  deeds  of  each  county  in  which  the  said  real 
estate  thus  to  be  affected,  or  any  part  thereof,  may  be 
situated,  a  notice  of  the  pendency  of  such  action,  contain- 
ing the  names  of  the  parties,  the  object  of  the  action,  and 
a  description  of  the  propertj^  in  such  county  sought  to  be 
affected  thereby.  ♦  ♦  ♦  From  the  time  of  filing  such 
notice  shall  the  pendency  of  such  action  be  constructive 
notice  to  any  purchaser  or  incumbrancer  to  be  affected 
thereby,  and  every  person  whose  conveyance  or  incum- 
brance is  subsequently  executed  or  subsequently  recorded 
shall  be  deemed  to  be  a  subsequent  purchaser  or  incum- 
brancer, and  shall  be  bound  by  all  proceedings  taken  in 
said  action,  after  the  filing  of  such  notice,  to  the  same 
extent  as  if  he  were  made  a  party  to  the  action."  That 
part  of  section  85  of  the  Code  of  Civil  Procedure  quoted 
above  preceding  the  words  "provded,  however,"  has  ex- 
isted in  this  state  for  many  years  as  section  85  of  the 
Code  of  Civil  Procedure.  In  the  year  1887  (see  Session 
Laws,  1887,  p.  643)  the  legislature  amended  said  section 
85  by  adding  to  it  the  words  "provided,  however,"  and  all 
the  language  which  follows  those  words.     Counsel  for 
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the  appellant  now  contends  that  his  client^s  title  to  the 
real  estate  in  controversy  does  not  depend  upon  said  sec- 
tion 16,  chapter  73,  Compiled  Statutes,  quoted  above,  and 
the  construction  placed  on  said  section  by  the  decisions 
of  this  court  above  cited,  as  said  decisions  were  all  ren- 
dered prior  to  the  said  amendment  of  said  section  85. 
CounsePs  contention  is  that  by  reason  of  the  lis  pendrnfc 
filed  by  Keens  at  the  time  he  brought  his  suit  against 
McElheney,  and  caused  the  real  estate  in  controversy  ta 
be  attached,  that  Sheasley  was  in  effect  made  a  party  to 
that  action ;  that  the  lis  pendens  operated  as  constructive 
service  upon  Sheasley  and  bound  him  by  the  judgment 
rendered  in  the  suit  of  Keens  against  McElheney  in  the 
same  manner  and  to  the  same  effect  as  he  would  have 
been  bound  had  he  been  in  fact  a  party  defendant  to  tliat 
action  and  served  with  constructive  service;  and  that  as^ 
Slieasley  made  no  defense  to  that  suit,  did  not  appear 
therein  and  set  up  his  claim  of  title,  that  he  cannot  now 
in  this,  a  collateral  proceeding,  question  appellant's  title. 
This  is  doubtless  a  correct  construction  of  said  section  85 
of  the  Code  of  Civil  Procedure  as  it  now  exists;  and  this^ 
brings  us  to  a  consideration  of  the  provisions  of  the 
amendment  to  said  section  made  by  the  legislature  in 
1887. 

The  section  as  it  stood  prior  to  the  amendment  was  as^ 
follows:  "When  the  summons  has  been  served  or  publi- 
cation made  the  action  is  pending  so  as  to  charge  third 
persons  with  notice  of  pendency,  and  while  pending  na 
interest  can  be  acquired  by  third  persons  in  the  subject- 
matter  thereof  as  against  the  plaintiff's  title."  The  Ro- 
man or  civil  law  provided:  "A  thing  concerning  which 
there  is  a  controversy  is  prohibited  during  the  suit  from 
being  alienated."  (Bennett,  Lis  Pendens,  G3.)  And  one  of 
the  rules  adopted  by  Lord  Bacon  when  chancellor  of 
England  was  in  this  language:  "Xo  decree  bindeth  any 
that  Cometh  in  hona  fide  by  conveyance  from  the  defend- 
ant before  the  bill  exhibited  and  is  made  no  party  neither 
by  bill  nor  order,  but  where  he  comes  in  pendente  lite,  and 
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while  the  suit  is  in  full  prosecution,  and  without  any 
color  or  allowance  or  privity  of  the  court,  there  regularly 
the  decree  bindeth."  (Bennett,  Lis  Pendens,  57.)  It  will 
thus  be  seen  that  this  section  of  the  Code,  as  it  existed 
prior  to  its  amendment  in  1887,  was  a  legislative  adop- 
tion of  the  equity  rule  of  lis  pendens  that  had  existed 
from  time  immemorial.  Doubtless  the  rule  owed  its 
origin  to  considerations  of  public  policy  and  was  de- 
signed to  give  force  and  effect  to  decrees  affecting  prop- 
erty and  to  inspire  confidence  in  titles  based  on  such  de- 
crees. By  the  provisions  of  said  section  85,  as  it  existed 
prior  to  this  amendment,  third  persons  acquiring  an  in- 
terest in  property  in  litigation  were  only  bound  by  the 
judgment  rendered  in  such  action  if  they  acquired  their 
interest  in  the  property  after  such  action  was  pending; 
^and  the  action  was  declared  to  be  pending  after  the  sum- 
mons had  been  served  or  publication  made  on  the  defend- 
ants to  the  action.  An  analysis  of  the  amendment  made 
by  the  legislature  shows  that  two  things  were  attempted : 
(1.)  To  make  a  lis  pendens,  filed  at  the  time  an  action  or 
cross-action  was  brought  affecting  the  title  to  real  estate, 
constructive  notice  to  persons,  not  parties  to  the  suit, 
acquiring  any  interest  in  the  subject-matter  thereof, 
from  the  time  of  the  filing  of  such  lis  pendens,  instead  of 
from  the  time  when  the  suit  pended  as  to  the  defendants 
therein.  We  know  of  no  provisions  of  the  constitution 
which  this  part  of  the  amendment  violates.  It  is  not 
amendatory  of,  nor  does  it  conflict  with,  any  other  stat- 
ute prescribing  the  time  in  which  a  suit  shall  be  deeiucMl 
pending  as  to  persons  not  made  parties  thereto.  It  is 
not  in  conflict  with  section  19  of  the  Code  of  Civil  Proced- 
ure, because  that  section  prescribes  the  time  in  which  an 
action  shall  be  deemed  pending  as  to  the  defendants 
thereto.  (2.)  But  the  amendment  under  consideration  also 
attempts  to  make  a  lis  pendens  filed  at  the  commencement 
of  ant  action  or  cross-action  affecting  the  title  to  real 
estate,  or  a  lis  pendens  filed  any  time  after  the  commence- 
ment of  such  action  or  cross-action,  constructive  notice 


n 


64  NEBRASKA  REPORTS.  [Vol.48 


Sheaaley  v.  Kftens. 


to  the  holders  of  unrecorded  conveyances  or  incum- 
brances of  such  real  estate,  though  executed  prior  to  the 
time  of  the  filing  of  such  lis  pendens.  The  holder  of  an 
unrecorded  deed  or  mortgage  affecting  the  real  estate  in- 
volved in  the  litigation  in  which  the  lis  pendens  is  filed, 
though  such  mortgage  or  deed  was  executed  long  prior 
to  the  time  of  the  filing  of  the  lis  pendens^  is,  by  the  amend- 
ment, in  effect,  made  a  party  to  the  suit  in  which  the  lis 
pendens  is  filed,  and  declared  to  be  bound  by  the  judgment 
rendered  in  that  action,  in  the  same  manner  as  if  he  was 
in  fact  made  a  party  to  the  suit  and  served  with  notice 
by  publication.  Section  77  of  the  Code  of  Civil  Proced- 
ure, in  force  when  the  amendment  under  consideration 
was  enacted  and  in  force  long  prior  to  that  time,  defines 
in  what  cases  constructive  service  may  be  had  and  upon 
what  persons;  and  by  this  section  constructive  service 
is  limited  to  non-residents  of  the  state  and  foreign  cor- 
porations, except  where  the  defendant,  being  a  resident 
of  the  state,  has  departed  therefrom  or  from  the  county 
of  his  residence  with  intent  to  delay  or  defraud  his  cred- 
itors or  to  avoid  the  service  of  summons  or  keeps  himself 
concealed  therein  with  a  like  intent.  It  will  thus  be  seen 
that  the  legislature,  by  enacting  the  amendment  to  said 
section  85,  has  amended  section  77  of  the  Code  of  Civil 
Procedure  providing  for  constructive  service.  The  title 
to  the  act  by  which  the  section  was  amended  is  as  fol- 
lows: "An  act  to  amend  section  85  of  the  Code  of  Civil 
Procedure  in  regard  to  lis  pendens^  and  to  repeal  said 
original  section."  Nowhere  in  the  title  of  this  act  is  any 
reference  whatever  made  to  constructive  service  or  to 
the  statutes  upon  that  subject.  The  title  of  the  act  does 
not  purport  to  deal  with  the  subject  of  constructive  ser- 
vice, nor  amend  section  77  of  the  Code  of  Civil  Procedure. 
In  other  words,  the  legislation  embraced  in  the  amend- 
ment is  entirely  foreign  to  the  object  of  the  act  as  ex- 
pressed in  its  title.  It  therefore  violates  section  H,  arti- 
cle 3,  of  the  constitution,  which  declares:  "No  bill  shall 
contain  more  than  one  subject,  and  the  same  shall  be 
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clearly  expressed  in  its  title.  And  no  law  shall  be 
amended  unless  the  new  act  contain  the  said  section  or 
sections  so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed.''  (See,  also,  Smails  v.  WhitCj  4 
Neb.,  353;  City  of  Tectimseh  v.  Phillips j  5  Neb.,  305;  Sover- 
eign t'.  Stdtey  7  Neb.,  409;  State  v.  Board  of  County  Commis- 
sionerSy  10  Neb.,  476;  State  v.  Board  of  County  Commission- 
ers, 17  Neb.,  85;  State  v.  Comer,  22  Neb.,  265.)  We  reach 
the  conclusion,  therefore,  (1)  that  so  much  of  the  amend- 
ment to  section  85  of  the  Code  of  Civil  Procedure,  passed 
and  approved  March  31, 1887,  as  makes  a  lis  pendens,  filed 
at  the  commencement  of  an  action  or  cross-action  affect- 
ing the  title  to  real  estate,  constructive  notice  of  the  suit 
to  all  persons  not  parties  thereto  and  thereafter  dealing 
with  the  subject-matter  thereof  is  valid;  and  persons 
who  acquire  an  interest  in  the  subject-matter  of  a  suit 
affecting  the  title  to  real  estate  will  hold  such  interest 
subject  to  the  disposition  made  of  the  real  estate  by  the 
judgment  finally  pronounced  in  the  action;  (2)  that  so 
much  of  said  amendment  as  makes  a  lis  pendens,  filed  at 
the  commencement  of  an  action  or  cross-action,  affecting 
the  title  to  real  estate,  or  a  lis  pendens  filed  at  any  time 
after  the  commencement  of  such  action  or  cross-action, 
constructive  notice  of  such  action  to  the  holders  of  liens, 
incumbrances,  or  conveyances  of  said  real  estate,  exe- 
cuted prior  to  the  filing  of  such  lis  pendens,  is  unconstitu- 
tional and  void.    The  decree  of  the  district  court  is  right 

and  is 

Affirmed. 


Omaha  Street  Railway  Company  v.  Walter  I. 


L  Kegligfence:  Contributory  Nbglioenob:  Bxtrdbn  of  Proof.  In  an 
action,  the  basis  of  which  is  negligence,  if  the  plaintiff  can  prove 
his  case  without  disclosing  any  negligence  on  his  own  part,  his 
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negligence  then  becomes  a  matter  of  defense,  the  burden  of  prov- 
ing it  being  on  the  defendant  Union  Stock  Yards  Co,  v.  Conoyer^ 
41  Neb.,  617,  and  cases  there  cited,  followed. 

2. :  Question  fob  Juby.    When  a  given  state  of  facts  is  such 

that  reasonable  men  may  fairly  difTer  upon  the  question  as  to 
whether  there  was  negligence  or  not,  the  determination  of  the 
matter  is  for  the  jury;  but  where  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same  conclusion  from  them,  the  ques- 
tion of  negligence  is  one  of  law  for  the  court. 

3.  :  :  Personal  Injuries.    Whether  the  act  of  a  party  in 

attempting  to  board  a  moving  street  car  is  negligence  or  not  is 
generally  a  fact  to  be  determined  by  the  jury,  taking  into  con- 
sideration all  the  circumstances  in  evidence  in  the  case. 

4.  :   Evidence:   Question  op  Law.    It  is  for  the  court  to  say 

what  act  or  omission  is  evidence  of  negligence,  but  generally  it  is 
for  the  jury  to  say  whether  the  evidence  establishes  negligence. 

5. :  Caution.  The  law  requires  every  reasonable  man  to  exer- 
cise caution  commensurate  with  the  obvious  peril  with  which  he 
is  confronted,  but  this  means  no  more  than  that  he  is  under  all 
circumstances  required  to  exercise  ordinary  care. 

6.  :  Damages.    Although  a  party  may  have  negligently  exposed 

himself  to  an  injury,  yet,  if  the  defendant  after  discovering  hia 
exposed  situation  negligently  injures  him,  or  is  guilty  of  negli- 
gence in  not  discovering  his  dangerous  position  until  too  late, 
and  the  plaintiff  is  because  thereof  injured,  he  may  nevertheless 
recover. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

John  L.  Wehstcr,  for  plaintiff  in  error. 

Oeorge  W.  Cooper^  contra. 

Kagan,  C. 

Walter  I.  Martin  sued  the  Omaha  Street  Railway  Com- 
pany in  the  district  court  of  Douglas  county  for  damages 
which  he  alleged  he  had  sustained  by  reason  of  the  negli- 
gence of  the  employes  of  that  company  while  attempting 
to  board  one  of  its  cars.  Martin  had  a  verdict  and  judg- 
ment and  the  street  railway  company  prosecutes  to  this 
court  a  petition  in  error. 

1.  Martin  in  his  petition  alleged  that  the  servants  of 
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the  railway  company  negligently  failed  to  stop  its  train 
of  ears  at  the  usual  stopping  place  a  reasonable  and  suf- 
ficient length  of  time  to  permit  him  to  safely  get  on  the 
cars;  "and  just  as  plaintiff  was  in  the  act  of  ascending 
the  steps  of  the  *  *  ♦  back  car  of  said  train  defend- 
ant's ♦  ♦  ♦  servants  ♦  ♦  ♦  then  in  charge  of  *  *  * 
said  cars  ♦  ♦  ♦  did  so  negligently  and  carelessly 
manage  said  train  of  cars  ♦  ♦  ♦  that  said  cars  were 
suddenly  and  rapidly  and  without  notice  or  warning  to 
plaintiff  started  forward  ♦  ♦  ♦  thereby  violently 
throwing  plaintiff  to  and  upon  the  surface  of  the  street 
and  under  said  moving  car.'^  The  street  railway  com- 
pany in  its  answer,  among  other  things,  alleged:  "That 
said  plaintiff  negligently  and  carelessly  endeavored  to 
board  said  train  while  it  was  in  motion,  instead  of  wait- 
ing for  the  same  to  come  to  a  stop;  ♦  ♦  ♦  that  said 
plaintiff  in  so  endeavoring  to  board^'said  train  while  in 
motion  slipped  and  fell  and  so  was  injured."  On  the.trial 
Martin  himself  testified  as  follows:  "I  took  up  my  grip 
when  I  went  to  signal  the  car — ^the  motorman  in  charge 
of  the  car.  I  come  over  to  the  track,  and  when  the  front 
car  got  along  it  was  going  a  little  too  fast  to  board  and  I 
stepped  out,  and  when  the  rear  car  came — ^the  front  end 
of  the  rear  car  came  along — ^the  almost  stopped,  just 
about  stopped ;  and  I  took  hold  of  the  hand-rail  and  put 
my  foot  on  the  step  and  was  raising  myself  up  to  put  my 
right  foot  up  the  next  step  and  there  was  a  suddto  jerk 
and  it  threw  me  on  the  street."  The  conductor  of  the  car 
which  Martin  in  attempting  to  board  was  hurt  testified 
as  follows:  "Well,  sir,  I  noticed  the  motorman  applying 
his  brake  and  I  looked  over  and  saw  a  man  standing 
there,  so  I  applied  my  brake  to  let  a  man  off  the  train. 
At  that  time  it  was  going  a  little  slow,  because  we  were 
going  down  grade,  anyway,  and  the  first  thing  I  saw  was 
when  he  got  to  about  the  corner  I  saw  Mr.  Martin.  I  saw 
a  man  with  a  package.  ♦  ♦  ♦  As  we  slowed  up  to 
let  him  on,  the  train  came  nearly  to  a  perfect  stand-still. 
Mr.  Martin — ^I  didn't  know  what  his  name  was  at  that 
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time — he  caught  hold  of  the  front  end  of  the  trailer  with 
his  right  hand  a^d  I  saw  then  he  couldn't  get  a  good  foot- 
hold with  his  left  foot;  got  a  foot-hold  with  his  right 
foot;  and  I  noticed  that  and  made  a  grab  for  him  and  he 
slipped." 

The  first  assignment  of  error  argued  in  the  brief  is 
directed  to  the  refusal  of  the  district  court  to  give  certain 
instructions  requested  by  the  street  railway  company, 
and  it  is  insisted  that  the  court  erred  in  refusing  to  give 
these  instructions,  as  they  embodied  the  law  of  the  case 
applicable  to  the  testimony  given  in  support  of  its  theory 
of  the  accident.  The  first  of  these  instructions  is  as  fol- 
lows: "The  jury  are  instructed  that  the  plaintiff  cannot 
recover  in  this  action  unless  he  satisfied  you  by  a  prepon- 
derance of  eyidence  that  the  injuries  received  by  him  re- 
sulted from  the  negligence  of  the  defendant  company, 
and  that  the  plaintiff  was  free  from  fault  in  the  prem- 
ises." The  court  did  not  err  in  refusing  to  give  this  in- 
struction. It  was  not  incumbent  upon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that  his  injury 
was  not  the  result  of  negligence  on  his  part.  If  Martin 
proved  by  a  preponderance  of  the  evidence  that  he  was 
injured,  and  that  his  injury  was  the  result  of  the  negli- 
gence of  the  street  railway  company,  and,  in  making 
these  proofs,  it  was  not  disclosed  that  his  injury  was  the 
result  of  his  negligence,  he  made  out  his  case.  He  was 
not  required  to  prove  by  a  preponderance  of  the  evidence 
the  negative  proposition  that  his  injury  was  not  the  re- 
sult of  his  negligence.  See  Union  Stock  Yards  Co.  v. 
Conoyer^  41  Neb.,  617,  where  the  rule  laid  down  in  Ander- 
son V.  Chicago^  B.  &  Q,  R.  Go.^  35  Neb.,  95,  is  quoted  with 
approval,  the  rule  being  as  follows:  "In  an  action  for 
negligence,  where  the  plaintiff  can  prove  his  case  without 
disclosing  any  negligence  on  his  part,  contributory  negli- 
gence is  a  matter  of  defense,  the  burden  of  proving  it 
being  on  the  defendant" 

The  second  instruction  is  as  follows:  "The  jury  are 
instructed  that  if  you  find  from  all  the  evidence  that  the 
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accident  to  the  plaintiff  was  caused  or  brought  about  by 
his  attempt  to  get  on  board  the  train  while  the  train  was 
being  brought  to  a  stop,  but  before  the  train  had  come  to 
a  full  stop,  then  he  was  guilty  of  contributory  negligence 
and  cannot  recover  and  your  verdict  should  be  for  the 
defendant."  This  instruction  the  court  did  not  err  in 
refusing  to  give.  It  was  not  for  the  court  to  say  whether 
or  not  Martin  was  guilty  of  negligence  in  attempting  to 
board  this  train  while  it  was  moving.  The  court  might 
have  properly  told  the  jury  that  if  Martin  attempted  to 
step  on  the  train  while  it  was  in  motion,  that  that  was 
evidence  tending  to  prove  negligence,  but  it  was  for  the 
jury  to  say  what  the  effect  of  that  evidence  was.  Omaha 
Street  R.  Co.  v.  Craig,  39  Neb.,  602,  was  an  action  for  dam- 
ages brought  by  Miss  Craig  against  the  railway  company 
for  injury  which  she  alleged  she  had  sustained  through 
the  negligence  of  that  company  in  not  bringing  the  car 
to  a  stand-still  when  she  was  about  to  alight  therefrom* 
The  railway  company's  theory  of  the  accident  was — and 
its  evidence  tended  to  support  it — that  Miss  Craig's  in- 
jury was  caused  J)y  her  stepping  from  the  car  while  it 
was  in  motion  to  the  platform  or  foot-board  thereof,  and 
not  holding  to  the  uprights  at  the  ends  of  the  seats.  *  The 
eminent  counsel  who  makes  the  argument  for  the  street 
railway  company  in  the  case  at  bar,  in  the  Craig  case 
pressed  this  court  to  decide  as  a  matter  of  law  that  if 
Miss  Craig  stei)ped  from  the  car  while  in  motion  and  was 
thereby  injured,  that  this  act  raised  against  her  a  conclu- 
sive presumption  of  negligence.  Answering  that  argu- 
ment the  court  said:  "But  we  think  that  Miss  Craig's 
stepping  out  on  the  platform  of  the  car  before  it  came  to 
a  full  stop,  at  the  time  and  under  the  circumstances,  and 
her  failure  to  avail  herself  of  the  hand-holds  on  the  up- 
rights of  the  seats,  were,  at  most,  facts  to  be  submitted 
to  the  jury  as  evidence  tending  to  show  negligence  on 
her  part.  Reasonable  men  might  honestly  draw  dif- 
ferent conclusions  as  to  whether  this  act  or  omission 
of  Miss  Craig's  was,  under  the  circumstances,   negli- 
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gence,  and  therefore  it  was  for  the  jury  to  say  whether 
the  evidence  of  what  she  did  and  what  she  omitted  to  do 
w^arranted  a  conclusion  of  negligence  on  her  part  It  is 
for  the  court  to  say  what  act  or  omission  is  evidence  of 
negligence,  but  it  is  for  the  jury  to  say  whether  the  evi- 
dence establishes  negligence." 

The  third  instruction  refused  was  as  follows:  "The 
jury  are  instructed  that  it  was  the  duty  of  the  plaintiflF 
to  wait  until  the  train  had  come  to  a  stop  before  attempt- 
ing to  get  on  board  the  car,  and  if  you  find  from  the  evi- 
dence that  the  train  was  being  brought  to  a  stop,  and 
before  the  train  had  come  to  a  full  stop,  the  plaintiff  at- 
tempted to  get  on  the  car  and  in  so  doing  slipped  and 
fell,  then  the  plaintiff  cannot  recover  and  your  veMict 
should  be  for  the  defendant"  What  has  just  been  said 
in  reference  to  instruction  No.  2  disposes  of  the  assign- 
ment that  the  court  erred  in  refusing  to  give  this  in- 
struction. 

The  fourth  instruction  refused  was  as  follows:  "The 
jury  are  instructed  that  in  determining  whether  the 
plaintiff  attempted  to  get  on  board  the  train  before  the 
train  had  come  to  a  full  stop,  you  should  take  into  ac- 
count not  only  the  evidence  of  the  defendant's  witnesses, 
but  also  such  witnesses  as  were  called  by  the  plaintiff,  if 
any,  who  testified  that  the  train  had  not  come  to  a  full 
stop  when  the  plaintiff  attempted  to  get  on  board."  This 
was  in  effect  asking  the  court  to  say  to  the  jury:  One  of 
the  matters  being  litigated  here  is  whether  Martin  at- 
tempted to  board  the  train  while  it  was  in  motion.  The 
defendant's  witnesses  and  some  of  Martin's  witnesses 
have  testified  that  he  did.  You  should  consider  the  evi- 
dence of  all  these  witnesses.  It  was  the  duty  of  the  jury 
to  consider  all  the  evidence  of  all  the  witnesses.  The 
jury  was  sworn  to  try  the  case  according  to  the  evidence, 
and  we  will  not  presume  they  did  not,  but  we  do  not 
think  the  district  court  was  under  any  obligation — if, 
indeed,  such  a  course  would  have  been  proper — ^to  single 
out  one  point  being  litigated  and  say  to  the  jury:  All  the 
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witnesses  on  one  side  of  the  case  have  testified  that  a  cer- 
tain thing  was  done,  and  part  of  the  witnesses  on  the 
other  side  have  testified  that  this  thing  was  done,  and 
voii  should  consider  the  evidence  of  these  witnesses. 
This  would  have  been  not  only  to  give  too  much  promi- 
nence to  one  point  being  litigated,  but  to  tell  the  jury  to 
consider  only  the  evidence  directed  to  one  side  of  the 
matter  in  dispute. 

The  fifth  instruction  refused,  of  which  complaint  is 
made,  was  as  follows:  "The  jury  are  further  instructed 
that  the  fact  that  the  plaintiff  was  carrying  a  package  as 
described  by  himself  and  other  witnesses,  was  a  circum- 
stance requiring  upon  his  part  a  higher  degree  of  care 
while  attempting  to  get  on  board  the  train  than  if  he  had 
not  been  burdened  or  incumbered  by  such  package." 
The  plaintiff  was  required  to  exercise  ordinary  care  and 
nothing  more.  The  law  requires  every  reasonable  man 
to  exercise  caution  commensurate  with  the  obvious  peril 
with  which  he  is  confronted,  but  this  means  no  more 
than  that  he  is  under  all  circumstances  required  to  exer- 
cise ordinary  care,  the  danger  and  his  knowledge  thereof 
considered.    {City  of  Beatrice  v.  Reidy  41  Neb.,  214.) 

2.  It  is  next  argued  that  the  court  erred  in  giving  to 
the  jury  instruction  No.  8,  as  follows:  "You  are  further 
instructed  that  if  you  find  that  plaintiff  attempted  to 
board  the  train  while  carrying  a  bundle  in  one  hand,  and 
after  it  had  passed  over  the  street  intersection  and  while 
the  train  was  in  motion,  and  at  the  point  where  it  was 
the  duty  of  defendant's  employes  to  bring  the  train  to  a 
stop,  as  hereinbefore  explained  to  you,  and  you  further 
find  that  plaintiff  received  the  injury  complained  of  by 
reason  of  his  attempting  to  board  the  train  while  in  mo- 
tion, such  act  on  the  part  of  plaintiff  would  constitute 
contributory  negligence  on  his  pai*t,  as  it  was  his  duty 
not  to  attempt  to  board  the  train  while  it  was  in  motion, 
carrying  in  one  of  his  hands  a  bundle,  and  he  could  not 
recover  in  this  action  unless  you  further  find  that  an  ordi- 
narily cautious  and  prudent  man,  situated  as  plaintiff 
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was,  would  under  like  circumstances  have  attempted  to 
board  the  car;  or  that  defendant's  employes,  by  the  exer- 
cise of  ordinary  care,  could  have  avoided  the  injury  after 
discovering  the  danger,  if  you  find  they  did  or  could  have 
discovered  the  danger  by  the  exercise  of  ordinary  care. 
In  determining  whether  defendant's  employes  exercised 
ordinary  care  to  avoid  the  injury  after  discovering  the 
danger,  should  you  find  that  they  did  discover  the  danger, 
and  should  you  find  that  plaintiff  by  his  own  negligence 
contributed  to  the  accident  which  produced  the  injury 
complained  of,  you  will  take  into  account  and  give  due 
consideration  to  the  fact,  if  you  find  such  fact  has  been 
proven,  that  the  conductor  and  motorman  used  every 
effort  and  all  the  means  within  their  power  to  stop  the 
train  and  avoid  the  injury  to  plaintiff  by  applying  the 
brakes,  making  an  effort  to  catch  the  plaintiff  to  prevent 
his  falling,  if  such  facts  have  been  proven,  the  position 
the  train  was  in  with  reference  to  grade  and  speed,  and 
all  other  facts  you  find  disclosed  by  the  testimony  bear- 
ing upon  that  question."  We  think  this  instruction  was 
erroneous,  but  the  street  railway  company  cannot  com- 
plain of  it.  It  was  not  prejudicial  to  it,  but  Martin, 
One  criticism  of  counsel  is  directed  to  that  part  of  the 
instruction  quoted  in  which  the  court  told  the  jury,  in 
effect,  that  if  they  should  find  that  Martin  had  negli- 
gently exposed  himself  to  danger,  yet  he  might  recover 
if  the  railway  company,  after  discovering  his  danger,  in- 
flicted the  injury  upon  him  because  of  its  failure  to  exer^ 
cise  ordinary  care.  This  instruction  was  correct.  (See 
Union  P.  R.  Co.  v.  Mertes,  35  Neb.,  204;  Chicago,  B.  &  Q.  R. 
Co.  V.  Orablin,  38  Neb.,  90;  Shearman  &  Redfield,  Negli- 
gence, sec.  25.)  But  counsel  says  that  the  instruction  was 
erroneous  because  not  applicable  to  the  facts  in  evidence 
in  the  case:  (1)  Because  the  evidence  did  not  show  that 
Martin  had  placed  himself  in  a  position  of  danger.  The 
evidence  introduced  in  behalf  of  the  railway  company 
all  tended  to  show  that  Martin  attempted  to  board  this 
train  while  it  was  in  motion,  and  we  think  it  a  matter  of 
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common  sense  that  a  person  when  abont  to  step  on  or  off 
a  moving  train  is  in  a  situation  of  danger.  The  second 
argument  is  that  the  instruction  was  not  applicable,  be- 
cause the  evidence  does  not  disclose  that  the  railway  com- 
pany knew  that  the  plaintiff  Martin  was  in  danger.  We 
have  already  quoted  the  evidence  of  the  conductor  of  the 
train  to  the  effect  that  Martin  attempted  to  step  on  the 
train  while  it  was  in  motion,  and  that  he,  the  conductor, 
saw  that  he  was  about  to  fall  and  that  he  attempted  to 
catch  him.  Another  criticism  made  to  this  instruction 
is  that  part  of  it  by  which  the  court  told  the  jury  that  the 
railway  company  would  be  liable  for  Martin's  injury  if, 
after  discovering  his  danger,  they  failed  to  exercise  ordi- 
nary care,  or  if  they  did  not  discover  his  danger  because 
of  its  failure  to  exercise  ordinary  care;  in  other  words, 
the  argument  is  that  the  railway  company  was  only 
bound  to  exercise  ordinary  care  after  it  discovered  Mar- 
tin's danger;  and  that  its  employes  were  under  no  obli- 
gation to  observe  Martin  or  his  conduct  until  they  found 
him  in  a  dangerous  situation.  Under  the  circumstances 
in  evidence  in  this  case  we  do  not  think  the  court  erred 
in  telling  the  jury  that  the  railway  company  would  be 
liable  for  Martin's  injury  if  it  failed  to  exercise  ordinary 
care  after  discovering  his  dangerous  situation,  or  if, 
through  its  want  of  ordinary  care,  it  failed  to  discover 
his  dangerous  situation  until  too  late.  The  evidence  is 
undisputed  that  Martin  signalled  the  train  to  stop;  that 
the  conductor  and  the  motorman  saw  him  and  slowed  the 
train  down,  and  that  he  had  a  grip  in  his  hand,  and  that 
he  was  intending  and  attempting  to  boar^  the  train. 
Under  these  circumstances  it  was  incumbent  upon  the 
employes  of  the  railway  company  to  know  that  Martin 
was  on  the  train  before  they  started  it.  Chicago,  B.  &  Q. 
R.  Co.  r.  Orablifiy  38  Neb.,  90,  was  an  action  by  Grablin,  as 
administrator,  against  the  railway  company  for  negli- 
gently, as  he  alleged,  causing  the  death  of  his  child  while 
trespassing  on  the  railway  company's  track.  The  rail- 
way company  requested  the  trial  court  to  instruct  the 
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jury  as  follows:  "You  are  instructed  ♦  ♦  »  if  you 
find  that  the  negligence  of  the  boy  in  going  upon  the 
track  caused  or  contributed  to  the  injury,  you  must  find 
a  verdict  for  the  defendant,  unless  you  further  find  that 
the  company  or  its  servants  were  willfully  or  recklessly 
negligent  after  the  boy  was  discovered,  or  that  the  engi- 
neer willfully  avoided  seeing  the  boy  on  the  track  sooner 
than  he  did  see  him."  The  refusal  of  the  district  court  to 
give  this  instruction  was  assigned  here  as  error,  but  the 
court  sustained  the  action  of  the  trial  judge  and  held 
that  if  the  engineer  could,  by  exercising  such  vigilant 
and  careful  lookout  as  was  consistent  with  his  other 
duties  as  engineer,  have  seen  the  boy  in  time  to  save  him, 
then  his  neglect  to  exercise  such  careful  and  vigilant 
lookout  was  negligence.  These  are  the  only  assign- 
ments of  error  which  we  deem  it  necessary  to  notice. 
The  judgment  of  the  district  court  is  in  all  things  right 
and  is 

Affirmed. 


City  of  Kearney  v.  Caroline  Themanson, 

Administratrix. 

Filed  April  10, 1896.    No.  7790. 

1.  Surface  Water:  Damages.    The  doctrine  of  this  court  is  the  rule  of 

the  common  law,  that  surface  water  is  a  common  enemy,  and  an 
owner  may  defend  his  premises  against  It  by  dike  or  embank- 
ment, and  if  damages  result  to  an  adjoining  proprietor  by  reason 
of  such  defense,  he  is  not  liable  therefor. 

2.  :  :   Negligence.    But  this  rule  is  a  general  one  and 

subject  to  another  common  law  rule,  that  a  proprietor  must  so 
use  his  own  property  as  not  to  unnecessarily  and  negligently  in- 
jure his  neighbor. 

8. :  :  .  And  therefore  every  proprietor  may  law- 
fully improve  his  property  by  doing  what  is  reasonably  necessary 
for  that  purpose,  and  unless  guilty  of  some  act  of  negligence  In 
the  manner  of  its  execution,  will  not  be  answerable  to  an  ad- 
Joining  proprietor  although  he  may  thereby  cause  the  surface 
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water  to  flow  on  the  premises  of  the  latter  to  his  damage;  but  if 
in  the  execution  of  such  enterprise  he  is  guilty  of  negligence, 
which  is  the  natural  and  proximate  cause  of  injury  to  his  neigh- 
bor, he  is  accountable  therefor.  Anheuser-Busch  Brewing  Associa- 
tion V.  Peterson,  41  Neb.,  897;  Lincoln  Street  R,  Co.  v,  Adams,  41 
Neb.,  737;  Lincoln  d  B.  B.  R,  Co.  v.  Sutherland,  44  Neb.,  526;  City 
of  Beatrice  v.  Leary,  45  Neb.,  149,  and  Jacobson  v.  Van  Boening,  48 
Neb.,  80,  followed  and  afllrmed. 

4.  Witnesses:  MEMORAin>A.  A  memorandum  which  it  appears  was 
prepared  at  the  time  of  the  fact  In  question  or  soon  afterwards, 
which  the  witness  knew  to  be  correct  at  the  time  it  was  made, 
may  be  used  by  the  witness  to  refresh  his  memory.  {Atchison,  T. 
d  a.  F.  B.  Co.  V.  Lawler,  40  Neb.,  356.) 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Holcomb,  J. 

P.  E.  Beeinan  and  E.  G.  GalkinSj  for  plaintiff  in  error. 

B.  O.  Hosietler^  contra. 

Kagan,  C. 

Caroline  Themanson  sued  the  city  of  Kearney  in  the 
district  court  of  Buffalo  county  for  damages.  For  cause 
of  action  she  alleged  that  in  1883  the  city  built  an  em- 
bankment about  three  feet  high  in  the  street  in  front  of 
the  property  occupied  by  her,  without  first  having  estab- 
lished the  grade  of  the  said  street  by  ordinance;  that 
prior  to  the  building  of  said  embankment  the  surface 
water  from  a  large  area  of  territory  had  been  accustomed 
to  flow  eastward  north  .of  her  building,  and  across  the 
street  the  grade  of  which  the  city  raised;  that  the  city, 
when  it  built  the  embankment,  negligently  neglected  to 
build  a  culvert  or  other  opening  in  the  embankment,  and 
that  in  April,  1884,  during  a  heavy  rain,  such  surface 
waters  were  stopped  by  the  embankment  and  flowed 
back  into  her  cellar  and  injured  a  large  amount  of  gro- 
ceries stored  therein.  This  case  has  been  twice  before 
in  this  court,  and  for  a  more  extended  statement  of  the 
facts  and  issues  made  by  the  pleadings  the  reader  is  re- 
ferred to  City  of  Kearney  v.  Theinanson,  25  Neb.,  147,  and 
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Themanson  v.  City  of  Kearney,  35  Neb.,  881.  Mrs.  Thenian- 
son  had  a  judgment  in  the  court  below  and  the  city  of 
Kearney  has  brought  the  same  here  for  review. 

1.  The  first  argument  in  the  brief,  in  effect,  is  that  if  it 
be  admitted  that  Mrs.  Themanson's  property  was  dam- 
aged by  surface  water  flowing  into  her  cellar,  that  this 
surface  water  was  stopped  in  its  course  and  turned  back 
into  the  cellar  by  the  embankment  made  by  the  city  in 
the  street,  and  that  such  damage  and  such  turning  back 
of  the  surface  water  were  caused  by  the  negligence  of  the 
city  in  not  building  a  culvert  or  an  opening  in  the  em- 
bankment, yet,  nevertheless,  the  city  is  not  liable,  be- 
cause it  is  protected  by  the  rule  of  the  common  law  that 
surface  water  is  a  common  enemy  and  that  an  own^r 
may  defend  his  premises  against  it,  and  if  damages  result 
to  adjoining  proprietors  by  reason  of  such  defense  he  is 
not  liable  therefor.  But  the  facts  averred  by  the  plaint- 
iff as  a  cause  of  action  against  the  city,  if  proved,  exclude 
the  plaintiff  in  error  from  the  protection  of  this  general 
common  law  rule.  The  case  at  bar  falls  within  and  is 
governed  and  controlled  by  the  decisions  of  this  court  in 
Lincoln  Street  R.  Co.  v.  Adams,  41  Neb.,  737;  Anheu^ser' 
Bxisch  Brexcing  Assooiatimi  v.  Peterson,  41  Neb.,  897;  Lincoln 
d  B.  H.  R.  Co.  V.  Sutherland,  44  Neb.,  526;  City  of  Beatrice 
V.  Leary,  45  Neb.,  149,  and  Jacobson  i\  Van  Boeni/ng,  48 
Neb.,  80.  This  rule  of  the  common  law  was  invoked  as 
a  defense  in  each  of  those  cases,  but  the  conclusion 
reached  by  the  court  was  that,,  while  the  common  law 
rule  as  to  surface  water  was  in  force  in  this  state,  that  it 
was  a  general  one  and  that  it  was  subject  to  another 
common  law  rule,  namely,  that  a  proprietor  must  so  use 
his  own  property  as  not  to  unnecessarily  and  negligently 
injure  his  neighbor's;  and  that,  therefore,  every  proprie- 
tor might  lawfully  improve  his  property  by  doing  what 
was  reasonably  necessary  for  that  purpose,  and,  unless 
guilty  of  some  act  of  negligence  in  the  manner  of  its  exe- 
cution, would  not  be  answerable  to  an  adjoining  proprie- 
tor although  he  might  thereby  cause  the  surface  water 
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to  flow  on  the  premises  of  the  latter  to  his  damage;  but 
if  in  the  execution  of  such  enterprise  he  was  guilty  of 
negligence  which  was  the  natural  and  proximate  cause 
of  injury  to  his  neighbor,  he  would  be  accountable  there- 
for. We  do  not  feel  called  upon  to  re-examine  these 
cases.  We  are  satisfied  that  they  correctly  state  the  law 
and  we  accordingly  adhere  to  them.  The  mere  right  of 
a  proprietor  to  defend  himself  against  surface  water  with- 
out being  responsible  for  the  consequences  has  never 
been  denied  by  this  court.  But  there  may  be  a  difference 
between  the  possession  of  a  right  and  the  manner  of  its 
exercise.  In  the  case  at  bar  it  may  be  conceded  that  the 
city  had  a  right  to  grade  the  street  in  question, — ^to  build 
the  embankment  therein.  This  right  we  do  not  call  in 
question.  It  is  only  the  manner  of  the  exercise  of  that 
right  that  is  involved  in  this  litigation. 

2.  The  next  assignment  of  error  that  we  notice  is  the 
ruling  of  the  district  court  in  permitting  the  witnesses 
Orrin  and  Albert  Themanson  to  testify  from  a  memoran- 
dum as  to  the  goods  that  were  injured  or  destroyed.  It 
appears  from  the  record  that  the  water  flowed  into  this 
cellar  in  the  night,  and  that  very  soon  thereafter  the 
memorandum  of  the  goods  injured  and  destroyed  was 
made.  To  lay  the  foundation  for  permitting  these  wit- 
nesses to  testifv  from  this  memorandum,  Orrin  was  ex- 
amined  as  follows: 

Q.  You  may  state  to  the  jury  whether  or  not  you,  in 
connection  with  others,  made  an  inventory  of  the  goods 
that  were  in  the  cellar.     State  what  you  did  about  that. 

A.  We  took  an  inventory  of  the  goods  and  Albert  The- 
manson wrote  it  down — the  amount  that  was  in  the 
cellar.     ♦     »     * 

Q.  Did  you  assist? 

A.  Yes,  sir. 

Q.  Do  you  think  you  would  recognize  the  inventory  if 
vou  should  see  it? 

A.  Yes,  sir;  I  would  recognize  the  articles. 

Q.  Look  at  that  paper  and  see  if  that  is  the  inventory 
vou  refer  to. 
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A.  Yes,  sir,  as  near  as  my  memory  would  serve  me. 

Q.  Did  you  see  the  paper  made? 

A.  Yes,  sir.    I  was  there  at  the  time  it  was  made.    *    * 

Q.  Did  you  at  that  time  examine  the  paper  and  know 
that  it  contained  an  exact  list  of  the  articles  damaged? 

A.    Yes,  sir. 

Albert  Themanson  was  then  called  and  testified  as 
follows : 

Q.  Do  you  remember  the  fact  of  the  cellar  of  your 
father  being  flooded  on  the  1st  of  April,  1884? 

A.  Yes,  sir. 

Q,  State  whether  or  not  there  was  an  inventory  made 
of  the  goods  that  were  in  the  cellar  at  the  time  of  the 
flood. 

A.  Yes,  sir.  There  was  an  inventory  made  shortly 
after. 

Q.  Examine  that  paper  and  state  whether  that  is  the 
inventory  or  not  that  was  made  at  that  time. 

A.  Yes,  sir,  it  is  the  inventory. 

Q.  Did  you  make  that  yourself? 

A.  Yes,  sir,  I  did. 

Q.  In  whose  handwriting  is  that  part  which  is  written 
in  ink? 

A.  That  is  mine. 

Q.  Who  was  with  you  when  you  did  it? 

A.  Mr.  Orrin. 

Q.  Did  someone  call  off  and  you  set  it  down? 

A.  Sometimes  they  would  and  sometimes  I  would  take 
the  number  down  myself. 

Q.  In  whose  handwriting  are  the  pencil  marks  at  the 
right  of  the  goods? 

A.  That  is  my  handwriting. 

Q.  When  did  you  make  that? 

A.  That  was  made  at  the  time. 

Q.  State  whether  or  not  you  examined  that  paper  at 
the  time  it  was  made. 

A.  Yes,  sir. 

Q.  Do  you  know  whether  it  was  correct  at  that  time? 
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A.  Yes,  sir,  to  the  best  of  my  knowledge. 

We  do  not  think  the  court  erred  in  permitting  these 
witnesses  to  use  this  memorandum.  In  Atchistmy  T.  &  S. 
F.  R.  Go.  V.  LawleTy  40  Neb.,  356,  this  court  said:  "A 
memorandum  which  it  appears  was  prepared  at  the  time 
of  the  fact  in  question,  or  soon  afterwards,  which  the 
witness  knew  to  be  correct  at  the  time  it  was  made,  may 
be  used  by  the  witness  to  refresh  his  memory." 

3.  It  is  also  insisted  that  the  verdict  of  the  jury  is  not 
supported  by  sufficient  evidence.  It  is  not  disputed  th^t 
Themanson's  goods  were  damaged.  It  is  not  insisted 
that  the  amount  of  damages  awarded  her  by  the  jury  is 
excessive.  It  is  not  claimed  that  the  city  had  ever  estab- 
lished by  ordinance  the  grade  of  the  street  in  which  it 
built  the  embankment;  that  when  it  built  said  embank- 
ment it  put  a  culvert  or  other  opening  therein  for  the 
escape  of  surface  waters  that  were  accustomed  to  flow 
east  across  the  street,  nor  that  the  property  of  Mrs.  The- 
manson  was  not  damaged  by  surface  waters,  but  the 
argument  that  the  verdict  lacks  sufficient  evidence  to  sup- 
port it  is  based  on  the  contention  that  there  were  win- 
dows in  Mrs.  Themanson's  cellar;  that  these  windows 
extended  below  the  level  of  the  ground  on  which  the 
building  was  erected,  and  that  the  windows  were  not 
protected  by  embankments  or  bulk-heads,  and  that  the 
water  which  flowed  into  the  cellar  and  damaged  the 
goods  did  so  because  the  windows  were  not  thus  pro- 
tected. There  are  two  answers  to  this  argument:  (1.) 
There  is  some  evidence  in  the  record  that  the  windows 
were  protected  by  embankments  or  bulk-heads.  (2.)  The 
evidence  justifies  a  finding  by  the  jury  that  the  presence 
of  the  water  in  the  cellar  was  due  to  the  negligence  of 
the  city  in  failing  to  put  a  culvert  in  its  embankment, 
and  not  to  a  want  of  bulk-heads  around  the  windows  in 
the  cellar. 

Counsel  for  the  city  complain  of  some  instructions 
given  by  the  trial  court  and  some  instructions  which  the 
court  refused  to  give.    It  is  not  necessary  to  quote  these 
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instructionB  and  it  must  suffice  to  say  that  the  action  of 
the  court  was  entirely  proper.  There  is  no  error  in  the 
record,  and  its  judgment  is 

Affirmbd. 
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Peter  Jaoobson,  appeuobb,  v.  John  Van  Bobning, 

appellant. 

Filed  Apbil  10, 1896.    No.  6441. 

1.  Surface  Water:  Damages.    In  this  state  the  common  law  rale  pre- 

vails that  a  proprietor  may,  by  barriers  or  otherwise,  protect  his 
land  from  surface  water  coming  from  or  across  adjacent  lands, 
and  for  injuries  occasioned  to  others  from  a  proper  exercise  of 
that  right,  he  is  not  responsible.  MorHssey  v,  Chicago,  B.  d  Q.  R. 
Co,,  38  Neb.,  406,  followed. 

2.  :  Negligence:  Damages.    If  in  the  execution  of  such  object 

such  proprietor  is  guilty  of  negligence  which  is  the  natural  and 
proximate  cause  of  injury  to  the  adjoining  proprietor,  he  is  ac- 
countable therefor.  Anheuser-Busch  Brewing  Association  v,  Peter- 
son, 41  Neb.,  897,  followed. 

3. :  :  .    One  may  not  accumulate  surface  waters  on 

his  own  land  and  by  means  of  a  ditch  discharge  them  in  a  vol- 
ume upon  the  land  of  another.  Fremont,  E.  d  M.  7.  R,  Co,  v. 
Marley,  25  Neb.,  138,  followed. 

4. : : .    The  former  decisions  of  this  court  reviewed, 

and  held  to  be  in  harmony  with  the  foregoing  principles. 

6. :  :  Injunction.    Against  a  continuing  injury  to  land 

caused  by  an  unlawful  discharge  of  surface  waters  by  an  adjoin- 
ing proprietor,  equity  will  afford  relief  by  injunction. 

6. :  :  :  Damages:  Evidence.    In  such  case  it  is  not 

necessary  for  the  plaintiff  to  prove  that  actual  injury  occurred 
before  the  suit  was  brought.  The  remedy  is  in  such  case  pre- 
ventive, and  will  be  granted  on  proof  that  the  acts  complained  of, 
unless  restrained,  will  result  in  damage. 

7. :  :  .    To  such  an  action  it  is  no  defense  that  the 

injury  is  in  part  threatened  by  the  acts  of  another.  The  plaintiff 
has  his  remedy  against  each  one  contributing  thereto. 

8.  Actions:  Malice.  Where  one  has  a  valid  cause  of  action  against 
another,  his  motive  in  instituting  it  is  immaterial,  and  the  fact 
that  it  is  inspired  by  malice  is  no  defense. 
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Appeal  from  the  district  court  of  Adams  county. 
Heard  below  before  Beall,  J. 

A.  H.  Botcen  and  /.  B.  Gessnay  for  appellant. 

Smith  d  McCrearpy  contra. 

Irvine,  O. 

This  was  an  action  by  the  appellee  against  the  appel- 
lant for  the  purpose  of  obtaining  an  injunction  restrain- 
ing the  appellant  from  maintaining  a  certain  ditch 
whereby  it  was  alleged  that  waters  collected  upon  the 
lands  of  appellant  were  discharged  upon  the  lands  of 
plaintiff,  to  plaintiff's  damage.  The  evidence  is  hope- 
lessly conflicting,  and  in  some  parts  very  obscure.  As 
there  was  a  general  finding  for  the  plaintiff,  we  must 
take  it  in  the  light  in  which  it  most  strongly  tends  to 
support  the  allegations  of  the  petition.  So  considered, 
it  appears  that  the  parties  are  owners  of  adjoining  farms, 
the  plaintiff's  lying  west  of  defendant's.  Along  the 
north  line  of  these  farms  there  is  a  highway.  On  the 
defendant's  farm,  and  near  the  northeast  corner  thereof, 
there  lie  what  the  witnesses  style  two  "lagoons."  A  re- 
view of  the  evidence  discloses,  however,  that  this  term  is 
used  according  to  a  local  signification,  and  means  merely 
a  slight  depression  in  the  land,  wherein  in  wet  seasons 
surface  water  accumulates.  It  is  quite  evident  that 
these  are  not  permanent  ponds  or  lakes.  At  some  time 
in  the  past  a  ditch  was  constructed  near  the  middle  of 
the  highway,  whereby  the  surface  water  from  the  vicin- 
ity was  collected  and  flowed  along  the  highway  west- 
ward into  a  ravine,  or,  as  we  shall  hereafter  style  it, 
using  another  local  term  more  accurately  descriptive 
than  any  word  of  general  use,  a  "draw."  This  draw 
crosses  the  highway  north  of  plaintiff's  land,  passes  over 
his  land,  and  across  defendant's  toward  the  east.  Shortly 
before  this  action  was  commenced,  in  accordance  with 
some  action  by  the  county  authorities^  this  ditch  was 
10 
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filled  up  and  another  one,  nearer  the  south  side  of  the 
hififhway,  was  constructed  for  the  same  purpose  and  hav- 
ing the  same  outlet.  The  so-called  lagoons,  by  means  of 
smaller  ditches,  were  connected  with  this  ditch  in  the 
highway.  The  damage  alleged  is  that  whereas  the  natu- 
ral drainage  from  the  lagoons  is  southeast,  these  ditches 
divert  it  to  the  north  and  thence  along  the  highway  to 
the  draw,  discharging  a  large  body  of  water  thereby 
across  plaintiff's  lands,  cutting  trenches  and  covering  the 
land  with  accretions.  It  also  appears  that  by  the  con- 
struction of  a  ditch  much  shorter  than  the  one  now  main- 
tained, the  defendant  might  discharge  the  water  from 
the  lagoons  into  this  same  draw  upon  his  own  land. 

One  point  urged  in  support  of  the  appeal  is  that  there 
is  no  evidence  that  down  to  the  time  of  the  trial  any  large 
quantity  of  water  had  been  discharged  by  reason  of  the 
ditches  in  question,  or  that  plaintiff's  lands  had  been  in 
fact  injured.  It  is  true  that  there  is  very  little  evidence 
to  the  contrary ;  but  we  regard  this  as  immaterial.  The 
plaintiff  was  not  obliged  to  wait  until  the  injui-y  had 
been  inflicted.  There  is  ample  evidence  tending  to  show 
that  such  an  injury,  in  the  event  of  a  wet  season,  would 
be  the  result  of  maintaining  the  ditches,  and  the  remedy 
sought  is  preventive  and  not  compensatory.  Another 
point  urged  is  that  the  action  should  properly  be  against 
the  county,  because  the  damage,  if  any,  is  directly  in- 
flicted by  the  ditch  in  the  highway.  While  the  prayer  of 
the  petition  seems  to  extend  to  all  the  ditches,  the  district 
court  granted  the  injunction  only  so  far  as  to  restrain 
the  defendant  from  maintaining  the  ditches  connect- 
ing the  lagoons  with  the  ditch  in  the  highway.  As- 
suming for  the  moment  that  any  wrong  was  committed 
by  maintaining  this  system  of  ditches,  the  defendant  was 
the  responsible  person  to  the  extent  of  the  water  dis- 
charged by  the  ditch  the  maintenance  of  which  was  re- 
strained. The  fact  that  the  plaintiff  may  have  a  remedy 
against  the  county  or  against  other  proprietors  for  simi- 
lar acts  contributing  to  the  same  injury  does  not  deprive 
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him  of  his  remedy  .against  the  defendant  for  his  share 
therein.  Another  minor  point  may  here  be  disposed  of. 
The  district  court  excluded  testimony  accompanied  by 
an  offer  to  show  that  the  plaintiff  and  others  had  con- 
spired together  to  institute  criminal  and  civil  actions 
against  Van  Boening,  contributing  to  the  expense 
thereof,  and  with  the  purpose  of  harassing  him  until  he 
should  leave  the  township.  This  would  be  no  defense  to 
this  action.  If  as  a  matter  of  fact  the  plaintiff  had  a 
good  cause  of  action  against  the  defendant,  his  motives 
in  prosecuting  it  are  immaterial. 

With  these  preliminary  matters  cleared  away,  the 
question  remains  whether  the  plaintiff  was  entitled  to 
relief  against  the  defendant  for  discharging  surface 
water  through  a  ditch,  in  a  volume,  upon  plaintiff's  land,, 
contrary  to  the  natural  course  of  drainage;  and  the  proof 
showing  that  as  effective  and  as  convenient  a  method  of 
discharging  water  might  have  been  availed  of  without 
discharging  it  on  the  highway  or  on  plaintiff's  land. 
That  for  a  wrong  of  this  kind  injunction  is  an  appropri- 
ate  remedy  was  held  in  Davw  v.  Londgreen^  8  Neb.,  43. 
That  one's  right  to  protect  his  land  against  surface  water 
does  not  extend  so  far  as  to  permit  him  to  collect  it  in  a 
volume  and  by  means  of  a  ditch  to  discharge  it  upon  the 
land  of  another  has  been  several  times  decided.  {Fre- 
mont ^  E.  c£  J/,  y.  R.  Go.  V.  Marley,  25  Neb.,  138;  Lincoln 
Street  R.  Co.  v.  Adanis,  41  Neb.,  737;  Bunderson  v.  Burling- 
ton &  M.  R.  R.  Co.,  43  Neb.,  545.)  There  are  other  casea 
applying  the  principle,  but  we  do  not  cite  them,  for  the 
reason  that  they  seem  rather  to  relate  to  the  diversion  of 
water-courses  than  of  surface  water.  The  announce- 
ment of  the  rule  referred  to  is  sufftcient  to  dispose  of  this 
case;  but,  as  it  developed  upon  the  argument  that  an 
impression  prevails  that  the  different  decisions  of  the 
court  have  not  been  altogether  harmonious  upon  the  sub- 
ject, it  seems  well  to  review  these  cases,  which  to  our 
minds  are  in  complete  harmony,  and  to  as  clearly  as  pos- 
sible state  the  principle  which  has  governed  all  the  de- 
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i^isions.     Prior  to  1893  there  was  no  case  dealing  with 
the  general  principles  of  law  on  the  subject. 

Davis  V.  Lo7idgr€€ny  supra^  was  much  like  the  present, 
except  that  it  would  seem  that  the  pond  which  had  been 
drained  was  permanent  in  its  character,  and  not  a  mere 
depression  in  which  surface  water  occasionally  collected. 
It  was  held  that  such  water  could  not  lawfully,  by  means 
of  a  ditch,  be  discharged  upon  the  land  of  one's  neighbor. 

PyU  V.  Richards^  17  Neb.,  180,  was  a  case  of  the  diver- 
sion of  a  stream,  and  while  it  has  been  cited  in  several 
surface  water  cases,  it  was  in  fact  governed  by  different 
principles. 

Stewart  v.  Schneider,  22  Neb.,  286,  depended  for  its  solu- 
tion entirely  upon  the  effect  of  a  prior  decree  fixing  the 
rights  of  the  parties,  the  correctness  of  which  was  not 
and  could  not  have  been  then  questioned. 

Morrissey  v.  Chicago,  B.  &  Q,  R,  Co.,  38  Neb.,  406,  is  per- 
haps the  leading  case  on  the  subject.  It  was  there  an- 
nounced that  the  common  law  rule  prevails,  and  that 
therefore  one  has  the  right  to  defend  himself  against 
surface  water  and  that  incidental  damage  inflicted  upon 
another  by  such  acts  is  damnum  absque  injuria.  It  is  this 
case  which  is  thought  to  be  in  conflict  with  some  of  the 
others.  The  opinion  is  entirely  too  long  to  abstract  here, 
but  an  examination  of  the  case  discloses  that  the  court 
had  always  in  view  the  fact  that  there  was  neither  alle- 
gation nor  proof  that  the  railroad  embankment  which 
had  caused  the  injury  had  been  unnecessarily  or  negli- 
gently constructed.  The  district  court  gave  an  instruc- 
tion to  the  effect  that  one  might  upon  his  own  land  erect 
such  barriers  as  he  deemed  necessary  to  keep  off  surface 
water  falling  upon  it  or  coming  from  adjacent  lands,  and 
for  any  consequent  injury  to  other  lands  he  would  not  be 
responsible;  but  that  such  waters  as  fell  upon  his  own 
lands  or  came  thereon  by  surface  drainage,  he  must  keep 
within  the  boundaries  or  permit  them  to  flow  off  without 
artificial  interference,  unless  within  the  limits  of  his  own 
lands  he  could  turn  them  into  a  natural  water-course. 
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C^onimenting  upon  this  instruction,  this  court,  through 
Commissioner  Ryan,  said:  "In  the  latter  part  of  this  in- 
struction it  is  barely  possible  that  the  court  may  have 
erred  as  against  the  defendant,  in  holding  that  it  was 
the  affirmative  duty  of  the  proprietor  to  keep  within  his 
boundary,  or  permit  to  flow  off  without  interference, 
such  waters  as  fall  in  rain  or  snow  on  his  land  or  come 
there  by  surface  drainage,  unless  within  the  limits  of  his 
own  land  he  can  turn  them  into  a  natural  water-course. 
It  is  unnecessary  to  determine  this  question."  In  many 
of  the  cases  cited  in  the  opinion  the  distinction  was 
clearly  drawn  between  a  proper  defense  against  surface 
water  and  a  negligent  defense.  This  case,  then,  merely 
established  the  general  rule,  but  there  was  kept  con- 
stantly in  view  the  fact  that  no  negligence  appeared; 
and  that  the  existence  of  negligence  might  be  a  con- 
trolling feature. 

In  lAncoln  Street  i?.  Co.  v.  Adams^  supra,  while  the  rule 
was  very  briefly  stated,  in  accordance  with  former  opin- 
ions, that  a  proprietor  may  not  collect  surface  waters  on 
his  own  estate  in  a  ditch  and  discharge  them  in  a  volume 
on  the  land  of  his  neighbor,  it  is  quite  evident  that  the 
same  principle  was  in  view,  and  that  this  was  deemed  a 
negligent  method  of  protecting  one's  self. 

In  Anhemer-Busch  Brewing  Association  r.  Petersonj  41 
Neb.,  897,  a  proprietor,  in  order  to  protect  himself 
against  surfacte  water,  filled  in  his  lots,  but  in  such  a 
manner  that  water  which  otherwise  would  have  passed 
off  in  another  direction  accumulated  and  entered  the  ice- 
house of  plaintiff  through  a  privy  vault.  The  rule  in 
Morrissey  i\  Chicago^  B.  &  Q.  R.  Co.,  supraj  was  stated,  and 
the  court,  through  Judge  Post,  said:  "Subject  to  that 
rule,  every  proprietor  may  lawfully  improve  his  property 
by  doing  what  is  reasonably  necessary  for  that  purpose, 
and  unless  he  is  guilty  of  some  act  of  negligence  in  the 
manner  of  its  execution,  he  will  not  be  answerable  to  his 
neighbor,  although  he  may  thereby  cause  the  surface 
water  to  flow  upon  or  from  the  premises  of  the  latter  to 
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his  damage.  The  injury  in  such  case  is  but  a  mere  inci- 
dent to  the  proper  use  of  the  owner's  property;  but  if  in 
the  execution  of  the  enterprise  in  hand  he  is  guilty  of 
neji:ligence  which  is  the  natural  and  proximate  cause  of 
injury  to  the  adjoining  proprietor,  the  law  holds  him 
accountable  therefor.  Such  is  the  essence  of  the  authori- 
ties cited  in  Morrissey  v.  ChioagOy  B.  &  Q.  /?.  Co.,  supra^  and 
undoubtedly  the  law  of  this  case." 

In  Btinderson  v.  Burlington  &  M.  R.  R.  Co.,  supra,  it  was 
held  that  the  construction  of  a  railroad  embankment 
Avhereby  water  had  been  backed  up  upon  the  lands  of  a 
sui)erior  proprietor,  was  no  cause  of  action,  and  this  for 
the  reason  that  to  have  made  an  opening  or  culvert 
would  have  discharged  the  water  in  a  volume  upon  the 
lands  of  an  inferior  proprietor,  which  would  have  been 
tortious. 

In  Lincoln  d  B.  H.  R.  Co.  v.  Sutherland,  44  Neb.,  526,  the 
railroad  company  was  held  liable  because  of  its  negli- 
gence in  the  construction  of  an  embankment,  and  the 
words  above  quoted  from  Anheu^cr-Bu^ch  Brexcing  Asso- 
ciation V.  Peterson,  supra,  were  quoted  with  approval  as 
controlling  the  case. 

In  City  of  Beatrice  v.  Leary,  45  Neb.,  149,  it  was  said: 
^^The  doctrine  of  this  court  is  the  rule  of  the  common 
law,  that  surface  water  is  a  common  enemy  and  that  an 
owner  may  defend  his  premises  against  it  by  dike  or  em- 
bankment, and  if  damages  result  to  adjoining  proprie- 
tors by  reason  of  such  defense  he  is  not  liable  therefor; 
but  this  rule  is  a  general  one  and  subject  to  another  com- 
mon law^  rule,  that  a  proprietor  must  so  use  his  own  prop- 
erty as  not  to  unnecessarily  and  negligently  injure  his 
neighbor;  and,  therefore,  every  proprietor  may  lawfully 
improve  his  property  by  doing  w^hat  is  reasonably  neces- 
sary for  that  purpose,  and,  unless  guilty  of  some  act  of 
negligence  in  the  manner  of  its  execution,  will  not  be  an- 
swerable to  an  adjoining  proprietor,  although  he  may 
thereby  cause  the  surface  water  to  flow  on  the  premises 
of  the  latter  to  his  damage;   but  if  in  the  execution  of 
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Buch  enterprise  he  is  guilty  of  negligence  which  is  the 
natural  and  proximate  cause  of  injury  to  his  neighbor, 
he  is  accountable  therefor." 

We  think  that  the  foregoing  review  of  the  cases  shows 
that  instead  of  there  existing  any  conflict  in  the  decisions, 
it  has  been  the  settled  and  uniform  rule,  applied  in  every 
case,  that  while  one  may  protect  his  land  from  surface 
water,  he  is  responsible  for  any  negligence  in  so  doing 
occasioning  damage  to  his  neighbor.  The  case  is  not  dif- 
ferent from  the  exercise  of  any  other  undoubted  right. 
I  have  as  much  right  to  drive  along  the  highway  as  I 
have  to  defend  my  land  from  surface  water;  but  if  I 
drive  negligently  and  injure  someone,  I  am  responsible. 
We  think,  in  view  of  this  principle,  the  evidence  amply 
sustained  the  finding  and  decree  of  the  district  court. 


Judgment  affirmed. 


Thomas  Ohurchilt.,  appellant,  v.  Charles  H.  Beethe 

ET  AL.,  appellees. 
Filed  April  10, 1896.    No.  6490. 

1.  Surface  Water:  Damages:    Negligence.    Under  the  common  law 

rule  prevailing  In  this  state,  the  proprietor  of  lands  may,  by  a 
proper  use  and  improvement  upon  them,  deflect  surface  water; 
and  for  consequent  damage  to  his  neighbor  he  is  not  liable  in  the 
absence  of  negligence.  MorrUsey  v,  Chicago,  B,  d  Q.  R,  Co.,  38 
Neb.,  406,  followed. 

2.  : :  CoiTNTiEs:  Cities.    This  rule  applies  to  counties  and 


municipalities  exercising  the  right  of  eminent  domain. 

3.  :  :  Injunction:  Counties.    For  an  unlawful  diversion 

of  surface  water  there  is  a  remedy  by  an  action  for  damages,  or 
by  injunction  against  a  private  individual;  but  a  county  or  mu- 
nicipality, in  the  exercise  of  the  right  of  eminent  domain,  may 
divert  water  in  a  manner  which  would  be  unlawful  if  done  by  an 
individual.  In  such  case  Just  compensation  must  be  made  for  all 
damage  inflicted. 


«8  NEBRASKA  REPORTS.  [Vol.  48 


Churchill  T.  Beethe. 


4. :  :  Eminent  Domain.  All  damages,  immediate  or  pros- 
pective, which  may  flow  from  the  proper  construction  and  main- 
tenance of  an  improvement  carried  on  under  the  power  of  emi- 
nent domain,  must  be  compensated  in  the  original  condemnation 
proceedings. 

6.  Highways:  Pboceedings  to  Open:  Damages.  The  proceedings  by 
which  a  highway  is  opened  call  for  a  settlement  and  payment  of  all 
damages  which  may  arise  from  such  proper  construction  and 
maintenance  of  the  highway,  taking  into  consideration  such  fills, 
cuts,  ditches,  and  culverts  as  a  proper  construction  and  mainte- 
nance may  require. 

6.  :  Culverts:  Injunction.    An  action  will  not  lie  to  enjoin  a 

county  from  constructing  a  culvert  across  a  highway,  when  such 
culvert  is  reasonably  necessary  to  a  proper  maintenance  of  the 
road,  damages  consequent  from  such  construction  being  presumed 
to  have  been  satisfied  when  the  highway  was  opened. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Babcock,  J. 

T.  Appelgety  for  appellant 

J.  Hall  Hitchcock,  contra. 

Irvine,  0. 

The  appellant  brought  this  action  against  the  defend- 
ants, who  are  the  county  commissioners  of  Johnson 
county  and  the  overseer  of  a  road  district  therein,  to  re- 
strain the  defendants  from  building  a  certain  culvert 
across  a  highway,  and  from  otherwise  changing  the 
natural  course  of  surface  water.  There  was  a  general 
finding  for  the  defendants,  and  a  judgment  of  dismissal. 
The  petition  alleges  that  the  plaintiff  is  the  owner  of 
certain  described  land,  and  that  along  the  west  border 
thereof  lies  a  public  highway;  that  the  defendants 
raised  an  embankment  along  said  highway  in  such  a 
manner  as  to  change  the  course  of  surface  water  accu- 
mulating on  the  land  west  of  the  highway,  so  as  to  cause 
it  to  flow  upon  the  lands  of  the  plaintiff;  whereas,  before 
the  embankment  was  constructed,  such  water  flowed 
over  the  lands  north  of  plaintiff's.     The  petition  further 
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alleges  that  the  defendants  are  about  to  build  a  culvert 
across  the  highway  in  such  a  manner  as  to  turn  the  accu- 
mulated surface  water  from  the  lands  to  the  west  in  a 
body  upon  plaintiff's  land. 

It  appears  that  the  highway  in  question  has  long  been 
a  public  road,  and  that  several  years  before  the  action 
was  brought  a  fill  was  made  of  two  or  three  feet  along 
the  highway  to  th^  west  of  plaintiff'^s  land,  for  the  pur- 
pose of  improving  the  road.  This  is  the  embankment 
complained  of.  Its  effect  in  diverting  surface  water  we 
cannot  understand  from  the  written  record,  for  the  rea- 
son that  the  witnesses  refer  continually  to  certain  maps 
in  evidence,  evidently  accompanying  their  words  with 
indications  and  gestures  referring  to  maps  and  points 
thereon,  but  not  in  such  a  manner  that  they  can  be  fol- 
lowed without  the  aid  of  these  indications  and  gestures. 
As  to  this  feature  of  the  case,  however,  this  defect  in  the 
record  is  not  important,  because  we  are  satisfied  that  the 
petition  does  not  in  this  respect  state  a  cause  of  action. 
It  is  not  alleged  that  the  embankment  was  not  a  neces- 
sary or  a  proper  improvement  of  the  highway.  It  is  not 
alleged  that  there  was  any  negligence  in  the  design  or 
manner  of  its  construction.  It  is  not  even  alleged  that 
the  effect  of  the  embankment  is  to  accumulate  surface 
water  upon  other  lands  and  discharge  it  in  a  body  on  the 
lands  of  the  plaintiff.  It  is  merely  alleged  that  the  em- 
bankment has  diverted  the  natural  flow  of  surface  water 
so  as  to  turn  it  over  plaintiff's  lands.  On  this  state  of 
facts  the  rule  established  in  Morrissey  r.  Chicago j  B.  £  Q. 
R.  Co.,  38  Neb.,  406,  is  directly  applicable,  and  a  refer- 
ence to  that  case  avoids  the  necessity  of  further  discus- 
sion. 

The  latter  part  of  the  petition,  charging  the  purpose 
to  construct  a  culvert  which  will  discharge  accumulated 
surface  waters  in  a  body  on  plaintiff's  lands,  presents  a 
somewhat  different  question.  The  evidence  tends  to 
show  that  a  creek  flows  through  the  south  part  of  plaint- 
iff's land.     The  natural  surface  of  the  land  rises  from 
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the  creek  for  about  200  feet  and  then  gradually  falls  to  a 
point  near  plaintiff's  northwest  corner,  from  which  point 
it  again  rises  toward  the  north.  The  embankment  or 
fill  in  the  highway  crosses  this  depression  or  basin  in  the 
surface  of  the  land.  It  operates  as  a  sort  of  a  dam,  the 
water  flowing  both  from  the  north  and  from  the  south  to 
this  low  point,  where  it  accumulates  to  the  west  of  the 
liigliway.  It  also  appears  that  the  "depression  is  such 
that  if  a  ditch  were  constructed  along  the  west  side  of 
the  road  to  the  creek,  instead  of  draining  this  accumu- 
lated surface  water  into  the  creek,  the  grade  is  such  that 
the  ditch  would  empty  the  creek  into  the  basin  referred 
to.  In  this  state  of  affairs  the  water  rises  so  as  to  cover 
the  highway  at  the  lowest  point;  and  it  is  the  purpose  of 
the  commissioners  to  avoid  this  inconvenience  by  placing 
a  culvert  at  the  low  point,  which  would  permit  the  water 
to  flow  beneath  the  highway  and  upon  plaintiff's  lands. 
It  is  needless  to  say  that  such  an  act  by  a  private  proprie- 
tor would  be  unlawful,  and  that  relief  could  be  had 
against  it  (Jacohson  v.  Tan  Boenmg,  48  Neb.,  80,  and 
cases  there  cited);  but  this  work  is  to  be  done  by  the 
county  for  the  improvement  of  a  highway,  for  the  pur- 
pose of  constructing  and  maintaining  which  it  enjoys  the 
power  of  eminent  domain.  It  is  not  alleged  that  the 
culvert  is  not  a  proper  or  necessary  work  for  the  purpose 
of  maintaining  the  highway  in  proper  condition  for 
travel.  There  can  be  no  doubt  that  when  the  highway 
was  first  opened  the  culvert  might  have  been  put  in,  not- 
withstanding any  injury  it  would  cause  the  plaintiff, 
the  only  condition  in  inflicting  such  damage  upon  him 
being  that  just  compensation  should  be  paid  him  there- 
for. It  is  now  the  settled  law  of  the  state  that  for  all  in- 
juries which  may  arise  on  account  of  the  proper  con- 
struction or  future  operation  of  an  improvement,  an  ad- 
joining proprietor  must  be  compensated  in  the  original 
condemnation  proceedings.  {Omaha  &  R.  V.  R.  Go.  t?. 
}foHchel,  38  Neb.,  281;  Omaha  S.  R.  Co.  v.  Todd,  39  Neb,, 
818;  Fremont,  E.  &  M.  V.  R.  Go.  v.  Bates,  40  Neb.,  381;  Ghir 
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atgo,  B.  d  Q.  R.  Co.  v.  O'Connor,  42  Neb.,  90.)  In  Omaha  S. 
R.  Co,  V.  Toddy  supra,  it  was  said :  "In  an  inquiry  whether^ 
and  how  much,  the  part  of  a  farm  not  taken  for  railroad 
right  of  way  is  depreciated  in  value  by  the  appropriation 
of  a  part,  evidence  as  to  the  size  of  the  farm ;  the  purpose 
for  which  it  is  used;  the  improvements  thereon,  and  how 
located;  the  direction  of  the  road  across  the  farm;  the 
cuts  and  fills  made  or  to  be  made  in  the  construction  of 
the  road;  the  width  of  the  right  of  way;  the  height  of 
embankments;  the  depth  of  ditches;  the  inconvenience 
of  crossing  the  track  from  one  part  of  the  farm  to  an- 
other; the  liability  of  stock  being  killed;  the  danger 
from  fire  from  passing  trains,  are  all  facts  competent  for 
the  jury's  consideration  in  determining  the  depreciation 
in  value  of  the  remainder  of  the  farm/'  The  cases  are  all 
those  of  railroads;  but  the  same  principles  govern  the 
exercise  of  the  right  of  eminent  domain  by  counties  or 
municipalities,  in  the  absence  of  qualifying  statutes. 
The  effect  of  the  cases  is  that  in  assessing  damages  for 
the  construction  of  a  railroad,  the  jury  has  in  view  all 
facts  affecting  the  value  of  the  land  which  may  arise 
from  the  proper  construction  and  operation  of  the  rail- 
road,— not  merely  in  the  manner  in  which  it  may  be  first 
constructed,  but  for  any  proper  and  appropriate  exten- 
sions or  improvements,  so  long  as  the  original  use  is  not 
changed.  So  with  a  highway.  The  owner  of  adjoining 
lands  is  entitled  to  compensation  not  only  for  such  in- 
juries as  might  result  from  the  use  of  the  land  appropri- 
ated in  its  natural  state,  but  for  all  which  would  result 
from  a  proper  construction,  improvement,  and  mainte- 
nance of  the  highway,  taking  into  consideration  such 
embankments,  cuts,  bridges,  culverts,  and  ditches  as 
shall  be  required  or  warranted  for  the  purpose  of  a 
proper  construction  and  maintenance.  Applying  these 
principles  to  the  present  case,  it  would  seem  that  the  fill 
and  culvert  are  not  only  a  proper,  but  apparently  a  neces- 
sary improvement,  for  the  purpose  of  properly  maintain- 
ing the  highway;  and  while,  if  plaintiff's  lands  will  suf- 
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fer  an  injury  thereby,  he  was  entitled  to  compensation 
therefor,  it  must  be  presumed  that  he  retceived  such  com- 
pensation, or  at  least  had  an  opportunity  to  receive  it, 
when  the  highway  was  originally  constructed.  He  is 
not  entitled  to  any  further  condemnation  proceedings. 
Much  less  is  he  entitled  to  a  perpetual  injunction  to 
restrain  such  highway  improvement. 


Judgment  affirmed. 


William  M.  Gilmore,  appellant,  v.  Wilson  M. 

Armstrong,  appellee. 

Filed  April  10, 1896.    No.  6403. 

1.  Easement:  Parol  Grant:  Statute  of  Frauds.    A  court  of  equity 

will  give  effect  to  a  parol  grant  of  an  easement  where  there  has 
been  a  valid  consideration,  where  the  grant  is  certain  in  its  terms, 
and  where  there  has  been  such  a  performance  on  the  part  of  the 
grantee  as  would,  in  the  case  of  a  contract  for  the  sale  of  the  fee, 
take  the  case  out  of  the  statute  of  frauds. 

2.  : :  Drainage:  Dams:  Injunction.    A  and  B,  proprietors 

of  adjoining  lands,  agreed  that  a  dam  should  be  constructed  across 
a  draw,  where  the  draw  crossed  the  division  line,  and  that  a  ditch 
should  be  constructed  along  the  division  line  to  carry  off  the 
water.  The  object  was  to  better  drain  the  lands  of  both  proprie- 
tors. Both  took  part  in  locating  the  dam  and  the  ditch,  and  both 
contributed  to  their  construction,  but  by  mistake  as  to  the  location 
of  the  division  line,  the  ditch  did  not  follow  it  but  lay  mostly  on 
the  land  of  A,  but  partly  on  that  of  B.  The  dam  and  ditch  were 
so  maintained  for  seven  years.  Held,  That  an  injunction  should 
not  be  granted  to  restrain  B  from  further  maintaining  the  dam 
and  ditch. 

Appeai.  from  the  district  court  of  Jeflferson  county. 
Heard  below  before  Babcock,  J. 

The  facts  are  stated  by  the  commissioner. 

Letton  d  HinshaWj  for  appellant: 

A  right  of  drainage  through  the  lands  of  another  is  an 


Vol.  48]  JANUARY  TERM,  1896.  93 


Gilmore  v.  Armstrong. 


easement  requiring  for  its  enjoyment  an  interest  in  lands 
which  cannot  be  conferred  by  parol.  (2  Washburn,  Real 
Property  [3d  ed.],  p.  279;  Snowden  v.  Wilas,  19  Ind.,  13; 
Wiseman  t>.  Liicksingerj  84  N.  Y.,  31;  Cronkhite  v.  Crmikhite^ 
94  X.  Y.,  323;  Croasdale  v.  Lanigan,  129  N.  Y.,  604;  Poison 
t\  Ingram^  22  S.  Car.,  541;  Morse  v.  Copelatidy  2  Gray 
[Mass.],  302.) 

Jfo  license  was  ever  granted  to  defendant  to  perform 
the  acts  complained  of;  but  conceding  that  a  parol 
license  was  granted  as  asserted,  such  license  was  revoca- 
ble and  has  been  revoked.  {Johnson  v.  Skillman,  29  Minn., 
95;  Mumford  v.  Whitney,  15  Wend.  [N.  Y.],  381;  Selden  v. 
Delmcare  &  Hudson  Canal  Co.,  29  N.  Y.,  639;  Wilsmi  v.  St, 
Partly  M.  d  M.  R.  Co. J  41  Minn.,  56;  Houston  v.  LaffeCy  46 
N.  H.,  505;  Dodge  v.  McClintocky  47  N.  H.,  386.) 

John  Heasty  and  S.  N.  Ldndleyy  contra: 

The  statute  of  frauds  has  no  application  to  a  contract 
which  has  been  fully  performed.  (Chitty,  Contracts  [6th 
Am.  ed.],  68;  Stone  v.  Dennisony  13  Pick.  [Mass.],  1;  Shaw 
V.  Woodcocky  7  Barn.  &  Cr.  [Eng.],  73;  Hess  v.  Fow,  10 
Wend.  [N.  Y.],  436.) 

Where  a  contract  for  the  sale  of  land,  which  when 
made  was  within  the  statute  of  frauds  and  might  have 
been  avoided  thereby,  has  been  fully  executed,  the  stat- 
ute of  frauds  is  no  defense.  {Talmadge  v.  East  River  Banky 
26  N.  Y.,  105;  3  Wait,  Actions  and  Defenses,  202.) 

The  license  is  a  completed  contract,  and  irrevocable  by 
one  of  the  parties.  {Vannest  v.  Flemingy  18  Am.  St.  Rep. 
[la.],  387;  Lacy  i\  Ametty  33  Pa.  St.,  169;  Stephens  v.  Ben- 
son y  19  Ind.,  367;  Beatty  v.  Oregory,  17  la.,  109;  Wynn  v. 
Garland y  19  Ark.,  23;  Russell  v.  Hubbardy  59  111.,  335; 
Raicson  v.  Belly  46  Ga.,  19;  City  of  San  Francisco  v.  Canvany 
42  Cal.,  543;  Livingston  v.  McDonaldy  21  la,,  163.) 

Irvine,  C. 

The  appellant  brought  this  action  against  the  appellee 
to  restrain  the  latter  from  maintaining  a  certain  dam 
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and  ditch,  which  he  alleged  diverted  a  water-course 
which  would  otherwise  drain  plaintifif's  land  and  pass 
across  the  land  of  the  defendant,  in  such  manner  as  to 
throw  the  water  back  upon  plaintiff's  land  to  its  damage. 
The  defendant,  by  answer,  pleaded  that  the  dam  and 
ditch  had  been  constructed  under  an  agreement  between 
the  parties  to  that  effect,  and  had  been  their  joint  workj 
that  plaintiff  had  wrongfully  obstructed  the  ditch,  and 
defendant  therefore  prayed  for  an  injunction  restraining 
the  plaintiff  from  further  obstructing  it.  The  district 
court  found  for  the  defendant,  denied  the  plaintiff  the 
relief  he  sought,  and  also  denied  relief  to  the  defendant, 
on  the  ground  that  there  was  no  evidence  of  an  intention 
on  the  part  of  plaintiff  to  further  obstruct  the  ditch. 
The  plaintiff  appeals,  and  the  defendant  also,  in  his  brief ^ 
asks  that  the  decree  be  modified  so  as  to  grant  him  the 
relief  prayed  in  his  answer. 

While  the  evidence  on  some  points  is  in  conflict,  there 
is  sufficient  competent  evidence  tending  to  show  the  fol- 
lowing state  of  facts:  The  plaintiff  is  the  owner  of  the 
northwest  quarter  of  a  certain  section.  The  defendant 
is  the  owner  of  the  west  half  of  the  northeast  quarter, 
and  the  plaintiff  is  the  owner  of  the  northeast  quarter  of 
the  northeast  quarter.  The  defendant's  land,  therefore, 
lies  between  two  tracts  belonging  to  the  plaintiff.  A 
draw,  which  for  the  purposes  of  this  case  w^e  assume  to 
be  a  natural  water-course,  takes  its  rise  some  place  near 
plaintiff's  south  line,  and  crosses  to  defendant's  land 
about  900  feet  north  of  the  center  of  the  section.  The 
northern  part  of  the  section  is  bottom  land  adjoining  the 
Little  Blue  river.  The  water  collected  in  this  draw  for- 
merly passed  across  defendant's  land  and  poured  out 
upon  the  bottom  land  in  the  northeast  quarter  of  the 
northeast  quarter  belonging  to  the  plaintiff;  and  was  a 
serious  inconvenience  to  both  parties.  By  parol  agree- 
ment between  the  parties  a  dam  was  constructed  at  the 
point  where  the  draw  crossed  the  line  between  the  north- 
east and  northwest  quarters;  and  a  ditch  was  constructed 
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from  the  western  end  of  the  dam  almost  north  so  as  to 
discharge  the  water  at  a  point  near  this  line,  instead  of 
upon  the  northeast  quarter  of  the  northeast  quarter  of 
the  section.  It  seems  that  this  has  the  effect  of  overflow- 
ing in  wet  seasons  a  portion  of  Gilmore^s  land  in  the 
northeast  part  of  the  northwest  quarter,  while  it  relieves 
the  northeast  quarter  of  the  northeast  quarter  and  Arm- 
strong's farm  of  an  excess  of  water.  It  also  appears  that 
it  was  the  intention  of  the  parties  to  construct  the  ditch 
along  the  line  between  the  two  quarter  sections;  and 
that  it  was  staked  off  by  both  parties ;  and  the  work,  both 
upon  the  dam  and  the  ditch,  was  contributed  to  by  both 
parties,  but  was  chiefly  done  by  the  defendant.  A  sur- 
vey, however,  disclosed  that  their  intention  of  keeping 
the  ditch  upon  the  division  line  was  not  carried  out,  but 
that  the  greater  part  of  its  course  was  by  mistake  laid 
upon  the  land  of  Gilmore.  Assuming  these  facts  as 
established  by  the  findings  of  the  court,  notwithstanding 
the  conflicting  evidence,  the  question  presented  is 
whether  or  not  the  construction  of  the  dam  and  ditch 
under  the  parol  agreement  referred  to  is  a  defense  to  the 
action;  because,  in  the  absence  of  such  agreement,  it  is 
clear  that  the  plaintiff  would  be  entitled  to  relief  against 
such  a  diversion  of  the  waters.  {Davis* v.  Londgreen,  8 
Neb.,  43;  Fremont,  E.  d  M.  V.  R.  Co.  v.  Marley,  25  Neb., 
138;  Jacobson  v.  Vcm  Boening,  48  Neb.,  80,  and  cases 
there  cited.) 

The  appellant  contends  that  the  agreement  referred  to, 
if  proved,  would  establish  an  easement,  and  therefore 
must  be  proved  either  by  grant,  which  in  this  state  means 
by  written  deed,  or  by  prescription,  neither  of  which  is 
pleaded  or  proved;  and  further,  that  if  it  be  treated  as  a 
license,  which  may  be  established  by  parol,  it  was  one 
which  was  revocable  at  the  will  of  the  licensor,  and  had 
been  revoked.  There  are  certain  cases  which  support 
this  contention,  but  they  lose  sight  of  two  principles. 
The  first  is  that  a  license  upon  suflicient  consideration, 
carried  into  execution  by  the  incurring  of  expense  by  the 
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licensee,  is  usually  not  revocable.  The  other  is  that  in  a 
court  of  equity  part  performance  is  frequently  sufficient 
to  take  the  case  out  of  the  statute  of  frauds.  These  prin- 
ciples have  been  frequently  recognized  in  similar  cases; 
and  we  refer  especially  to  the  elaborate  and  carefully 
considered  opinion  of  Justice  Hanly  in  Wynn  v.  Garland^ 
19  Ark.,  23.  Other  cases  recognizing  the  principle  are 
Snouden  v.  Wilas,  19  Ind.,  10;  Stephens  v.  Benson,  19  Ind., 
367;  Wisettian  v.  LucJcsmgeVj  84  N.  Y.,  31;  Lacy  v.  Arnett, 
33  Pa.  St.,  169;  CrmkUte  v.  Gronkhite,  94  N.  Y.,  323;  John- 
son t\  Skillman,  29  Minn.,  95.  As  said  by  Judge  Dillon  in 
a  similar  case  (Beatty  v.  Grego^T/,  17  la.,  109),  in  meeting  a 
similar  argument  as  to  the  power  to  revoke  such  license, 
^^It  would  be  a  shame  and  reproach  to  the  law  if  this 
could  be  done."  The  cases  we  have  cited,  while  differing 
as  to  the  requirements  in  the  way  of  part  performance, 
which  are  necessary  to  take  the  case  out  of  the  statute  of 
frauds,  all  recognize  the  doctrine  that  a  parol  grant  of  an 
easement  is,  in  equity,  out  of  the  statute,  when  the  cir- 
cumstances are  such  that  a  contract  for  the  conveyance 
of  the  fee  would  be  taken  out  of  it.  In  this  case  the  evi- 
dence tends  to  show  that  the  dam  and  ditch  were  con- 
structed principally  at  defendant's  expense,  along  de- 
fined and  ascertained  lines  fixed  by  the  parties,  chiefly  on 
plaintiff's  land,  but  partly  on  defendant's  and  with  the 
purpose  of  benefiting  both  parties.  They  had  been  main- 
tained for  about  seven  years  before  this  suit  was  brought, 
and  we  think,  under  the  circumstances,  the  contract  is 
clearly  one  which  a  court  of  equity  will  enforce.  Much 
more  will  it  refuse  affirmative  relief  to  the  party  who 
seeks  to  disregard  it. 

As  to  the  cross-appeal,  we  think  the  action  of  the  dis- 
trict court  was  justified  by  the  evidence.  The  finding  is 
such  that  the  decree  refusing  defendant  an  injunction 
would  be  no  bar  to  an  action  for  a  similar  purpose  if 
plaintiff  should  in  the  future  threaten  his  rights.    The 

decree  is,  therefore,  in  all  things 

Affirmbd. 
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1,  Railroad  Companies:  Injuby  to  Passengebs:  Right  of  Recoveby: 

Pbesumption  of  Negligence.  Under  the  provisions  of  section  3, 
article  1,  chapter  72,  Compiled  Statutes,  it  is  only  necessary  to  a 
right  of  recovery  against  a  railroad  company  to  show  that  the 
person  injured  was,  at  the  time,  being  transported  as  a  passenger 
over  the  defendant's  line  of  railroad,  and  that  the  injury  resulted 
from  the  management  or  operation  of  said  railroad.  A  presump- 
tion thereupon  arises  that  such  management  or  operation  was  neg- 
ligent, and  it  can  be  met  only  by  showing  that  the  injury  arose 
from  the  criminal  negligence  of  the  party  injured  or  that  it  was 
the  result  of  the  violation  of  some  express  rule  or  regulation  of 
said  railroad  company  actually  brought  to  the  notice  of  the  party 
injured.    Missouri  P.  R.  Co.  v.  Baier,  37  Neb.,  263,  followed. 

2.  Criminal  Negligence:  Definition.    Criminal  negligence,  as  the  term 

is  used  in  the  statute,  means  such  negligence  as  amounts  to  a  fla- 
grant and  reckless  disregard  of  one's  own  safety,  and  the  willful 
indifference  to  the  injury  liable  to  follow.  Omaha  d  R,  V.  R,  Oo.  v, 
Chollette,  33  Neb.,  143,  followed. 

3. :  Ejvxdence.  Evidence  examined,  and  held  to  so  clearly  dis- 
close criminal  negligence  on  the  part  of  the  person  injured  as  to 
permit  no  reasonable  inference  to  the  contrary. 

Error  from  the  district  court  of  Kearney  county. 
Tried  below  before  Beall,  J. 

J.  Im  McPheelpj  T.  M.  Marquett^  J.  W.  Deweeae^  and  W.  S. 
MorUmy  for  plaintiff  in  error. 

Steioart  &  Hunger  and  L.  W.  Hague^  contra. 

Irvine,  0. 

This  was  an  action  under  Compiled  Statutes,  chapter 
21,  by  Hague,  as  executor  of  Eobert  P.  Stein,  deceased, 
against  the  Chicago,  Burlington  &  Quincy  Bailroad  Com- 
pany,  on  account  of  injuries  causing  the  death  of  deced- 
ent. The  plaintiff  had  a  verdict  and  judgment  for  |4,000. 
11 
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48    107 

48—571 


L.  W.  Hague,  Executor.  ,5f  «8i 
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The  suflSciency  of  the  evidence  to  sustain  the  verdict  is 
presented  for  review  by  a  direct  assignment  of  error,  and 
also  by  an  assignment  based  on  the  refusal  of  the  court 
to  give  an  instruction  directing  a  verdict  for  the  defend- 
ant. In  support  of  these  assignments  the  railroad  com- 
pany contends,  first,  that  the  evidence  does  not  in  any 
manner  tend  to  charge  it  with  negligence;  and  secondly, 
that  the  uncontradicted  evidence  discloses  that  Stein  was^ 
guilty  of  contributory  negligence. 

The  first  argument  is  completely  answered  by  the  un- 
contradicted proof  that  Stein  was  a  passenger  lawfully 
riding  on  a  train  of  the  railroad  company  w  hen  the  injury 
was  inflicted.  Chapter  72,  article  1,  section  3,  Compiled 
Statutes,  provides:  "Every  railroad  company,  as  afore- 
said, shall  be  liable  for  all  damages  inflicted  upon  the 
person  of  passengers  while  being  transported  over  its 
road,  except  in  cases  where  the  injury  done  arises  from 
the  criminal  negligence  of  the  persons  injured,  or  when 
the  injury  complained  of  shall  be  the  violation  of  some 
express  rule  or  regulation  of  said  road  actually  brought 
to  his  or  her  notice."  The  railroad  company  contends 
that  the  phrase  "damages  inflicted  upon  the  person  of 
passengers"  indicates  that  in  order  to  charge  the  railroad 
it  must  appear  that  the  injury  was  the  result  of  some  neg- 
ligent omission  or  commission  on  the  part  of  the  railroad. 
This  construction  is  not  tenable.  In  Missouri  P.  R.  Co.  v. 
Baicr,  37  Neb.,  235,  it  was  held  that  under  this  statute  it 
is  necessary  to  prove  only  that  the  injured  person  was  a 
passenger  being  transported  over  the  line  of  railroad  of 
the  defendant  when  damages  were  inflicted  upon  the  per- 
son of  such  passenger;  that  proof  of  such  facts  raises  a 
l)resumption  of  negligence  on  the  part  of  the  railroad 
company  which  can  be  rebutted  only  by  proof  of  negli- 
gence on  the  part  of  the  passenger,  or  the  violation  by 
him  of  some  express  rule  or  regulation  of  the  railroad 
actually  brought  to  his  notice.  This  construction  has 
been  followed  in  Union  P.  R.  Co.  v.  Porter^  38  Neb.,  226,  in 
St.  Joseph  d  G.  I.  R.  Co.  v.  HedgCy  44  Neb.,  448,  and  in  other 
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oases,  and  it  is  undoubtedly  correct.  It  was,  therefore^ 
unnecessary  for  the  plaintiff  to  prove  that  Stein's  death 
was  caused  by  any  specific  negligence  on  the  part  of  the 
railroad. 

We  preface  a  consideration  of  the  evidence  with  rela- 
tion to  the  second  argument  with  the  remark  that  the 
case  being  within  the  statute,  it  was  insufficient  for  the 
railroad  company  merely  to  establish  such  a  degree  of 
negligence  on  the  part  of  Stein  as  would  prevent  a  recov- 
ery in  ordinary  cases  of  personal  injuries.  The  statute 
requires  as  a  defense  that  the  person  injured  should  have 
been  guilty  of  "criminal  negligence."  In  Omaha  &  R.  Y. 
R.  Go,  V.  Chollette^  33  Neb.,  143,  this  court  approved  an  in- 
struction to  the  effect  that  criminal  negligence,  as  the 
term  is  used  in  the  statute,  means  gross  negligence, — 
such  negligence  as  would  amount  to  a  flagrant  and  reck- 
less disregard  of  one's  own  safety,  and  a  willful  indiffer- 
ence to  the  injury  liable  to  follow.  In  later  cases  the 
foregoing  has  been  accepted  as  a  correct  interpretation 
of  the  statute.  It  must  also  be  borne  in  mind  that  it  is 
the  settled  law.  of  this  state  that  even  where  the  facts  are 
undisputed,  the  question  of  negligence  is  for  the  jury,. 
where  different  minds  may  reasonably  draw  different  in- 
ferences from  those  facts.  This  rule  has  been  many 
times  announced  and  was  applied  in  Ghicagoy  B,  &  Q.  R. 
Co.  V.  Landatier,  36  Neb.,  642,  39  Neb.,  803,  where  the  court 
examined  the  evidence  in  a  similar  case  and  held  that  it 
permitted  no  reasonable  inference  except  that  of  criminal 
negligence  on  the  part  of  the  person  injured.  Therefore,, 
the  question  presented  to  us  is  not  whether  to  our  minds 
the  evidence  here  discloses  that  Stein  was  guilty  of 
criminal  negligence  as  above  defined,  but  rather  whether 
under  the  facts  disclosed  any  other  inference  is  reason- 
able; if  so,  we  cannot  disturb  the  verdict.  With  these 
principles  in  view  we  pass  to  an  examination  of  the  evi- 
dence. 

Stein  lived  at  Minden.  He  boarded  a  west-bound 
freight  train  carrying  passengers,  at  Hartwell,  the  first 
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station  east  of  Minden,  for  the  purpose  of  returning  home. 
The  passengers,  including  Stein,  were  in  the  caboose  at 
the  rear  end  of  the  train.  The  train  arrived  at  Minden 
about  2  A.  M.  The  night  was  misty  and  dark.  About 
1,300  feet  east  of  the  station  at  Minden  there  is  a  bridge 
some  twenty  feet  high.  Five  hundred  feet  east  of  the 
station  there  is  a  switch  leading  to  a  side  track.  As  the 
train  approached  Minden  it  stopped  at  such  a  point  that 
the  caboose  stood  upon  the  bridge.  It  seems  that  this 
«top  was  made  for  the  purpose  of  taking  the  side  track  to 
permit  a  passenger  train  to  pass;  and  that  it  was  made 
at  this  point  because  the  front  end  of  the  train  was  then 
at  the  switch.  The  passenger  train  not  being  due  for 
about  ten  minutes,  the  interval  was  availed  of  for  the 
purpose  of  uncoupling  the  engine  and  running  it  on  to 
the  station  for  water.  This  manoeuvre  left  the  caboose 
upon  the  bridge  for  several  minutes;  and  during  that 
period,  while  there  is  no  direct  evidence  on  the  subject, 
it  is  quite  clear  from  inference  that  Stein  passed  out  the 
rear  door  of  the  caboose  and  fell  to  the  ground  beneath 
the  bridge,  probably  in  an  attempt  to  alight  from  the 
train.  The  railroad  company  claims  that  the  evidence 
shows  that  Stein  had  received  and  had  understood  an  ex- 
press warning  that  the  caboose  was  on  the  bridge,  and 
that  he  attempted  to  alight  in  spite  of  that  warning.  The 
plaintiff  contends  that  on  this  point  there  was  a  conflict 
of  the  evidence,  which  must  be  resolved  in  his  favor  in 
accordance  with  the  verdict  of  the  jury.  On  the  argu- 
ment it  was  practically  conceded  that  the  question  of 
contributory  negligence  turned  on  this  point.  The  plaint- 
iff frankly  conceded  that  if  Stein  attempted  to  alight  in 
spite  of  an  express  warning  as  to  the  situation  of  the 
caboose  and  the  danger  of  the  attempt,  negligence  on  his 
part  would  be  established.  On  the  other  hand,  it  was 
practically  conceded  that  his  attempt  to  alight,  in  the 
absence  of  knowledge  on  his  part  of  the  situation,  would 
not  present  so  clear  a  case  as  to  justify  the  withdrawal 
of  the  issue  from  the  jury.    The  conclusion  we  reach  is 
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such  that  we  may  assume,  for  the  purposes  of  this  case, 
that  the  latter  position  is  correct.  There  is  no  doubt  that 
the  conductor  gave  a  general  varning  to  the  passengers 
not  to  get  off,  stating  as  a  reason  that  the  caboose  was  on 
a  bridge;  and  our  effort  is  therefore  to  ascertain  whether 
or  not  there  was  a  conflict  in  the  evidence  as  to  whether 
Stein  understood  this  warning.  If  the  evidence  was  con- 
flicting, the  finding  of  the  jury  for  the  plaintiff  must  on 
this  branch  of  the  case  be  taken  as  conclusive.  There* 
were  in  the  caboose  when  the  train  stopped  the  con- 
ductor and  Ave  passengers.  At  the  east,  the  rear  end^ 
was  what  is  termed  the  "cupola.''  The  conductor  had 
been  sitting  in  this.  From  this  cupola  west  extended 
seats  on  either  side,  on  which  the  passengers  were  sitting 
or  reclining.  Mr.  Martin,  one  of  the  passengers,  was  not 
a  witness.  We  have  the  testimony  of  the  other  passen- 
gers and  of  the  conductor.  The  conductor  was  called  by 
the  defendant.  He  testified  that  when  the  train  stopped 
he  saw  that  he  was  on  a  bridge.  He  descended  from  the 
cupola  and  told  the  passengers  that  they  were  at  Minden, 
but  not  to  get  out,  as  they  were  on  a  hi^h  bridge.  Then 
he  stepped  to  the  east  door  and  Stein  stepped  up  beside 
him.  Then  he  went  to  the  west  door.  He  then  returned 
and  reascended  to  the  cupola,  when  he  heard  a  groan  and 
descending  found  that  Stein  was  missing.  Then  comes 
this  testimony : 

Q.  Wfiat,  if  anything,  did  you  say  to  the  passengers  or 
to  Mr.  Stein  before  you  went  up  in  the  cupola? 

A.  I  told  them  not  to  get  off;  we  was  on  a  bridge. 

Q.  What,  if  anything,  did  Mr.  Stein  say  to  you? 

A.  He  says,  "Thank  you,  thank  you."  He  thanked  me 
two  or  three  times.  I  do  not  remember  just  the  words 
that  he  used. 

This  rather  obscure  testimony  is  much  cleared  up  by 
the  cross-examination: 

Q.  What  did  you  say  you  did  the  first  thing  when  the 
train  stopped? 

A.  I  was  up  in  the  cupola  when  the  train  stopped  and 
I  got  down. 
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Q.  At  once? 

A.  Yes,  sir. 

Q.  Then  what  did  you  do? 

A.  I  told  the  people  that  we  were  at  Minden,  and  not 
to  get  oflf;  that  we  were  on  a  bridge,  and  to  wait  until  we 
got  up  to  the  depot. 

Q.  Then  where  did  you  go? 

A.  I  walked  to  the  east  door. 

Q.  Did  you  stop  there  a  while? 

A.  Yes,  sir;  probably  half  a  minute. 

Q.  What  part  of  the  car  were  you  in  when  you  told  the 
passengers  not  to  get  oflf? 

A.  Well,  about  the  center  of  the  car. 

Q.  You  were  not  at  the  west  door  of  the  car  when  you 
said  that? 

A.  No,  sir. 

Q.  You  did  not  go  out  the  west  door  of  the  car  after 
vou  said  that? 

A.  Yes,  sir. 

Q.  Not  immediately? 

A.  No,  sir. 

Q.  You  went  back  to  the  east  door? 

A.  First. 

Q.  And  afterwards  went  out  of  the  west  door? 

A.  Yes,  sir. 

Q.  How  long  did  you  say  you  staid  at  the  east  door? 

A.  Half  a  minute. 

Q.  Mr.  Stein  spoke  to  you  on  the  rear  platform  and 
thanked  you — he  thanked  you  some  place  for  telling  him 
that  he  was  on  a  high  bridge? 

A.  I  say  the  east  door.     He  thanked  me  first  when  I 

got  down  and  thanked  me  a  second  time. 

♦  *»♦••• 

Mr.  Kelley,  one  of  the  passengers,  says  that  his  atten- 
tion was  first  called  to  Stein  when  he  noticed  him  stand- 
ing in  the  middle  of  the  car  acting  as  if  he  was  about  to 
get  out;  that  the  conductor  then  told  him  that  they  were 
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not  at  Minden  yet,  but  were  on  a  bridge  and  would  pull 
in  on  a  side  track  to  let  an  express  go  by;  that  Mr.  Stein 
thanked  him  two  or  three  times.  The  conductor  then 
starte<l  for  the  front  end  of  the  car.  Kelley  does  not 
know  what  then  became  of  Stein. 

The  foregoing  is  the  testimony  on  which  the  railroad 
company  relies.  Following  is  the  testimony  adduced  by 
plaintiff  and  which  he  claims  presents  a  conflict: 

Mr.  Smith  says  he  was  on  the  north  side  of  the  caboose, 
near  the  middle.  When  the  train  stopped,  the  conductor, 
preparing  to  go  out  over  the  train,  said:  "Don't  get  off; 
the  caboose  is  standing  on  a  high  bridge."  He  was  in 
the  act  of  going  out  to  the  west  when  he  said  this.  The 
witness  w^as  asleep  and  the  words  of  the  conductor 
awakened  him.  He  thinks  Stein  also  sat  on  the  north 
side  of  the  car  and  east  of  him.  On  cross-examination 
he  says  that  when  the  conductor  spoke  he  was  just  a  few 
steps  from  the  witness,  and  he  thinks  nearer  the  west  end 
of  the  car  than  the  center. 

Mr.  Johnson  was  on  the  south  side  of  the  car  near  the 
cupola.  Mr.  Martin,  he  says,  was  on  the  same  side. 
Johnson  also  had  been  asleep.  When  he  awoke  the  con- 
ductor was  a  short  distance  west  of  where  he  was  lying. 
As  Johnson  awoke,  the  conductor  made  the  remark 
which  the  other  witnesses  testify  to.  He  then  went  out 
the  west  door.  Another  feature  of  the  testimony  of  this 
witness  is  significant.  When  he  awoke  there  were  only 
two  men  on  the  north  side.  These  were  Smith  and  Kel- 
ley. Within  a  minute  and  a  half  of  the  time  the  con- 
ductor left  the  west  door,  Johnson  saw  someone  go  out 
the  east  door.  This  must  have  been  Stein,  although 
Johnson  could  not  identify  him. 

The  writer,  after  a  somewhat  careful  examination  of 
the  evidence,  was  at  first  of  the  opinion  that  there  was 
something  of  a  conflict  between  the  testimony  of  the  con- 
ductor and  Kelley  on  the  one  side,  and  that  of  Johnson 
and  Smith  on  the  other;  and  this  because  Johnson  and 
Smith  both  seem  to  insist  that  the  conductor's  words 
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were  spoken  as  he  was  in  the  act  of  passing  out  the  west 
door,  a  fact  inconsistent  with  the  evidence  as  to  the  con- 
versation with  Stein,  which,  from  the  conductor's  testi- 
mony, would  seem  to  have  occurred  near  the  east  door* 
Serious  doubts  having  arisen,  the  evidence  has  been  care- 
fully re-examined,  and  we  are  now  of  the  opinion  that 
the  testimony  offered  by  the  plaintiff  in  nowise  conflicts 
with  that  offered  by  the  defendant,  to  the  effect  that 
Stein  heard  the  conductor's  warning  and  thanked  him  for 
the  information.  While  the  language  of  Smith  espe- 
cially would  indicate  that  the  conductor  gave  the  warn- 
ing as  he  was  passing  out  of  the  front  end  of  the  car,  and 
immediately  before  he  went  out,  on  cross-examination  he 
says,  not  that  the  conductor  was  at  or  near  the  west  door, 
but  that  he  was  nearer  the  west  door  than  the  center  of 
the  car;  but  he  also  says  that  he  was  only  a  few  steps 
from  Smith.  Kelley  was  between  Smith  and  the  west 
end  of  the  car,  so  that  his  testimony  in  this  respect  is  not 
materially  different  from  that  of  the  conductor  and  the 
other  passengers  who  say  that  the  conductor  was  about 
in  the  center  of  the  car  when  he  spoke.  Now  Smith  says 
that  Stein  had  been  on  the  north  side  of  the  car  and  east 
of  Smith,  which  would  place  three  men  on  the  north 
bench.  Smith  does  not  seem  to  have  observed  Stein  at 
all  after  this  stop  was  made.  Johnson  says  that  when 
he  awoke  there  were  only  two  men  on  the  north  bench 
and  these  were  Smith  and  Kelley.  Therefore  Stein  must 
have  arisen  from  the  north  bench  before  Smith  and  Johui- 
son  awoke,  and  he  must  have  been  standing  toward  the 
east  end  of  the  car,  or  the  other  witnesses,  who  observed 
the  conductor  a  little  west  of  them,  would  have  seen 
Stein  also.  Moreover,  Johnson  saw  Stein  go  out  the  east 
door.  The  probabilities  are  that  this  movement  would 
have  been  noticed  by  some  of  the  other  passengers  if  he 
had  not  been  already  near  the  east  door  and  away  from 
his  seat  when  the  otiiers  were  awakened.  Another  fact 
is  that  Johnson  and  Smith  both  testify  that  they  were 
asleep  when  the  train  stopped;  and  Smith's  testimonjj 
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is  i)Ositive  that  it  was  the  conductor's  voice,  and  not  the 
stopping  of  the  train,  which  awakened  him.  This  would 
seem  to  be  true  also  of  Johnson,  because  as  he  awakened 
he  saw  the  conductor  west  of  him.  The  conductor  had 
then  descended  from  the  cupola  and  passed  westward 
before  Johnson  awoke.  It  is  not  unnatural  that  these 
two  witnesses  should  not  have  observed  or  recalled 
such  an  incident  as  Stein's  thanking  the  conductor  for 
the  warning,  when  it  must  have  occurred  as  they  were 
awakening  from  sleep.  Finally,  neither  Smith  nor  John- 
son was  asked  whether  the  incident  with  Stein  did  occur. 
If  their  testimony  could  be  taken  as  denying  its  occur- 
rence, it  would  be  merely  by  inference  from  their  relating 
what  did  occur,  omitting  this  incident.  They  testified 
in  chief  before  the  conductor  had  testified  or  Kelley's 
deposition  was  read.  Their  attention  was  in  nowise 
called  to  this  conversation,  and  the  case  is,  in  that  re- 
spect, far  different  from  what  it  would  have  been  if  their 
attention  had  been  directly  called  to  it,  and  they  had 
denied  its  occurrence.  We  think,  therefore,  that  the 
testimony,  without  contradiction,  shows,  not  only  that 
the  conductor  gave  the  warning,  but  that  it  was  under- 
stood by  Stein;  and  if  so,  we  think  his  act  in  attempting 
to  leave  the  car  in  the  face  of  such  warning  was  so  clearly 
and  so  grossly  negligent  as  to  permit  no  other  reasonable 

inference  to  be  drawn. 

Reversed  and  remanded. 


William  C.  Lb  Hane  v.  State  of  Nebraska. 

Filed  Apbil  10, 1896.    No.  8122. 

1.  Judgea:  Prkjxjbice:  Application  for  Change.  It  la  the  right  of  a 
party  to  an  action  and  of  his  counsel  to  apply  to  the  Judge  before 
whom  the  case  would  naturally  come  on  for  hearing,  for  the  pur- 
pose of  having  another  judge  try  the  case  because  of  prejudice  on 
the  part  of  the  first  Judge  which  would  prevent  an  impartial  trial. 
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2.  Contempt:  Recusation.    The  preBenting  of  such  an  application,  in 

respectful  language  and  In  a  respectful  manner,  is  not  of  itself  a 
contempt  of  court. 

3.  Application  for  Trial  Before  Another  Judge:  Evidence:  Contempt. 

Such  an  application  must  be  supported  by  evidence,  and  the  tender 
of  such  evidence  is  not  a  contempt  of  court  when  made  in  good 
faith  for  the  purpose  of  proving  such  prejudice  and  not  for  the 
purpose  of  reflecting  upon  the  Judge's  honor,  integrity,  or  char- 
acter. 

4.  :  :  .  When  such  proof  is  of  a  documentary  char- 
acter, the  presenting  of  the  application,  if  it  is  so  made  in  good 
faith,  is  not  a  contempt  of  court  merely  because  the  documents 
offered  in  evidence  do  reflect  upon  the  character  of  the  Judge,  and 

even  though  their  original  publication  may  have  been  contemptu- 
ous or  libelous. 

6.  :  :  .    In  a  summary  proceeding,  a  person  making 

such  an  application  cannot  be  punished  for  contempt  because  of 
the  character  of  the  original  publication  of  such  documents,  or  of 
improper  motives  in  making  the  application.  Such  a  proceeding 
must  be  based  on  information  as  for  constructive  contempt. 

6.  :   :   .    An  attorney  at  law  applied  to  a  district 

judge  for  an  order  transferring  a  cause  to  another  Judge  for  trial, 
because  of  prejudice  on  the  part  of  the  first.  He  supported  the 
application  by  proof  that  he  had  published  a  libel  of  and  concern- 
ing the  Judge  to  whom  the  application  was  made,  and  attached  a 
copy  of  the  libelous  publication  to  his  affidavit.  The  application 
was  itself  made  in  respectful  language  and  it  did  not  appear  that 
it  was  not  presented  in  a  respectful  manner.  Held,  That  the  at- 
torney could  not  be  summarily  convicted  of  contempt  without  an 
information  and  trial,  because  of  matter  contained  in  the  libelous 
publication. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Bush,  J. 

The  facts  appear  in  the  opinion. 

4 

L.  M.  Pembertoriy  E.  O.  Kretsmgery  R.  W.  Sahirty  S.  D. 
KilleHj  and  W.  fif.  Summers ,  for  plaintiff  in  error: 

In  absence  of  an  information  and  an  opportunity  to 
defend,  the  finding  and  judgment  against  plaintiff  in 
error  are  erroneous.  The  court  erred  in  finding  plaintiff 
in  error  guilty  of  contempt  for  filing  an  aflftdavit  which 
only  set  forth  facts  having  a  tendency  to  show  prejudice 
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on  part  of  the  judge.  The  judgment  imposing  a  fine 
and  imprisonment  is  not  based  upon  findings  of  fact,  and 
is  therefore  erroneous.  (Code  of  Civil  Procedure,  sees.  61, 
«70;  In  re  Peyton,  12  Kan.,  398;  Barnes  v.  McMullins,  78 
Mo.,  266;  Turner  t\  CornmontveaUh,  2  Met.  [Ky.],  619; 
Mose^  V.  Julian,  45  N.  H.,  52;  City  of  Emporia  v.  Yolrner, 
12  Kan.,  622;  mate  v.  Foley,  65  la.,  51;  Thomas  v.  People, 
14  Colo.,  254;  Mnllin  v.  People,  24  Pac.  Eep.  [Colo.],  880; 
Gandy  v.  State,  13  Neb.,  445;  Ludden  i\  State,  31  Neb.,  429; 
Hawes  v.  State,  46  Neb.,  149;  O'Chander  v.  State,  46  Neb., 
10;  Zimmerman  v.  State,  46  Neb.,  13;  State  ik  Galloway,  5 
(^old.  [Tenn.],  326;  Batchelder  v.  Moore,  42  Cal.,  412;  Skiff 
V.  State,  2  la.,  550;  State  v.  Utley,  13  la.,  593;  Ex  parte 
Walker,  25  Ala.,  88;  People  r.  Turner,  1  Cal.,  153;  In  re 
Deaton,  105  N.  Car.,  59;  Berg  in  v.  Deering,  24  N.  Y. 
Sup.,  35.) 

A.  S.  Churchill,  Attorney  General,  and  George  A.  Day, 
Deputy  Attorney  General,  for  the  state: 

The  acts  complained  of  constitute  a  contempt  of  court. 
{In  re  Woolley,  11  Bush  [Ky.],  95;  Perclval  r.  State,  45  Neb., 
741;  Ex  parte  Terry,  128  TJ.  S.,  289;  Middlebrook  v.  State, 
43  Conn.,  257;  Branson's  Case,  12  Johns.  [N.  Y.],  460;  Com- 
monwealth V.  Dandridge,  2  Va.  Cas.,  408;  People  v.  Wilson, 
64  111.,  195;  State  v.  District  Court,  62  N.  W.  Kep.  [Minn.], 
831.) 

The  offense  was  a  direct  contempt,  committed  in  pres- 
ence of  the  court,  and  punishable  without  an  information. 
{People  V.  Wihon,  64  111.,  195;  Commonwealth  v.  Morgan, 
107  Mass.,  199;  People  v.  Stapleton,33  Pac. Rep. [Colo.],  167; 
Harrison  v.  State,  35  Ark.,  458;  In  re  Prior,  18  Kan.,  72; 
Ex  parte  Terry,  128  U.  S.,  290;  People  r.  Staplcton,  18  Colo., 
568;  State  v.  Morrill,  16  Ark.,  403;  Meyers  v.  State,  22  N.  E. 
Eep.  [O.],  43.) 

Irvine,  C. 

The  plaintiff  in  error  was  in  the  district  court  of  Gage 
county,  Judge  Bush  presiding,  adjudged  to  be  guilty  of 
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contempt  and  sentenced  to  pay  a  fine  of  f  100  and  to  be 
imprisoned  in  the  county  jail  in  the  cell  thereof  for  the 
period  of  ten  days.  The  record  discloses  that  the  plaint- 
iff in  error  is  a  member  of  the  bar  of  Gage  county,  and 
represented  plaintiffs  in  error  in  three  cases  brought  on 
error  to  the  district  court  from  the  county  court.  The 
plaintiff  in  error  in  each  case  was  a  corporation.  Le 
Hane  filed  objections  to  the  hearing  of  said  cases  at  the 
time  when  they  had  been  set  for  hearing,  for  certain 
reasons  not  necessary  to  here  set  forth.  These  objections 
were  by  the  court  stricken  from  the  files,  whereupon 
Le  Hane  filed  a  motion  for  a  change  of  venue,  which  was 
stricken  from  the  files  for  the  reason  that  it  was  unsup- 
ported by  any  evidence  or  by.  statement  of  any  reasons 
therefor.  Le  Hane  then  filed  a  formal  motion,  supported 
by  his  own  affidavit,  asking  for  an  order  transferring  the 
cases  in  question  to  Judge  Babcock,  the  other  judge  of 
the  first  district  at  that  time,  or  to  some  other  district 
judge,  on  account  of  prejudice  alleged  to  exist  on  the  part 
of  Judge  Bush  against  Le  Hane  and  his  clients.  On  the 
presenting  of  this  application,  Judge  Bush  caused  these 
proceedings  to  be  instituted,  and,  without  information 
filed,  trial,  or  hearing,  made  the  finding  and  imposed  the 
sentence  complained  of. 

The  nature  of  the  motion  has  been  stated.  It  merely 
alleged  prejudice  in  general  terms.  The  affidavit  of  Le 
Hane  in  support  of  the  motion  was  to  the  following  effect, 
omitting  portions  which  clearly  could  not  have  been  con- 
sidered by  the  district  court  as  contemptuous  or  con- 
nected with  contemptuous  conduct:  That  Le  Hane  had 
frequently  heard  Judge  Bush  express  himself  against  cor- 
porations as  being  opposed  to  the  interests  of  the  general 
public  and  the  average  individual ;  and  that  he  believed 
Judge  Bush  to  be  prejudiced  in  favor  of  individuals  and 
against  corporations;  that  Le  Hane  had  had  cases  in 
which  he  had  represented  corporations  or  non-residents 
as  opposed  to  residents  of  Gage  county,  and  believed  that 
Judge  Bush  in  trying  said  cases  was  prejudiced  against 
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Le  Hane's  clients  because  they  were  corporations  or  non- 
residents, and  that  such  prejudice  controlled  his  rulings 
to  the  detriment  of  Le  Hane's  clients.  Further  the  affi- 
davit set  forth  that  Le  Hane  for  several  months  past  had 
been  chairman  of  the  Gage  county  republican  central 
committee,  and  that  Judge  Bush  was  a  candidate  for  re- 
election as  district  judge  on  a  ticket  opposed  to  the  repub- 
lican ticket;  that  as  chairman  of  such  committee  it  was 
Le  Hane's  duty  to  and  he  did  assist  in  publishing  a  sup- 
plement to  the  Beatrice  Times^  a  copy  of  which  is  attached 
to  the  affidavit;  that  Judge  Bush  had  been  much  exas- 
perated by  the  publication  of  said  supplement;  that  the 
evening  that  said  supplement  appeared  Mr.  Charles  E. 
Bush,  a  son  of  Judge  Bush,  had  made  an  assault  upon  the 
editor  of  said  Beatrice  Times;  that  later  in  the  evening, 
Le  Hane  being  in  the  office  of  the  Times  assisting  in  pub- 
lishing said  supplement.  Judge  Bush  and  his  son  were  in 
the  office  of  the  newspaper  and  had  full  knowledge  of  Le 
Hane's  connection  with  the  supplement,  and  that  at  that 
time  Mr.  Charles  Bush  asked  Le  Hane  where  he  expected 
to  practice  law  after  the  1st  of  January, — ^indicating  by 
what  he  said  that  Le  Hane  would  be  unable  to  practice 
before  Judge  Bush.  Le  Hane  further  averred  in  the  affi- 
davit that  he  had  at  no  time  "attempted  to  curry  favor 
with  said  Judge  J.  E.  Bush  by  indicating  to  him  in  any 
way  that  he  was  not  in  sympathy  with  the  statements 
contained  in  the  Tim^f^  and  that  on  the  evening  in  ques- 
tion Le  Hane  had  some  controversy  with  Judge  Bush  in 
regard  to  that  publication,  in  which  Judge  Bush  said  that 
the  statements  contained  therein  were  untrue,  and  Le 
Hane  insisted  that  they  were  true.  It  is  unnecessary  to 
set  forth  any  of  the  matter  contained  in  the  so-called 
"supplement"  attached  to  the  affidavit.  It  is  sufficient 
to  say  that  the  publication  was,  in  general  character,  not 
unlike  similar  emanations  from  newspapers  of  various 
party  affiliations,  which  have  become,  immediately  pre- 
ceding elections,  so  frequent  that  the  toleration  of  their 
existence  creates  a  serious  doubt  as  to  whether  political 
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managers  are  properly  inspired  with  respect  for  sound 
public  sentiment  or  the  law  of  libel. 

The  finding  on  which  the  judgment  of  conviction  was 
based  is  "that  the  said  affidavit,  together  with  the  supple- 
ment of  the  Beatrice  Times,  which  is  attached  and  made 
a  part  of  said  affidavit,  *  *  *  is  of  itself,  by  reason 
of  the  contents  therein  contained,  a  contempt  of  tliis 
court,  and  it  is  a  direct  and  uncalled  for  and  corrupt 
charge,  without  any  reason,  against  the  court,  ♦  *  ♦ 
and  that  said  affidavit  and  supplement  ♦  ♦  ♦  tends 
to  corrupt  the  administration  of  justice,  and  that  it  was 
and  is  a  reflection  upon  the  honesty  and  integrity  of  the 
court,  ♦  ♦  ♦  and  that  the  filing  and  presenting  to 
the  court  by  the  defendant  is  a  contempt  of  this  court.'* 
From  this  it  appears  that  the  court  proceeded  upon  the 
theory  that  the  filing  and  presenting  of  the  affidavit,  with 
the  exhibit  attached,  was,  because  of  the  matter  con- 
tained therein,  in  itself  contemptuous,  and  warranted 
summai'y  proceedings.  For  acts  contemptuous  in  their 
character,  committed  in  the  presence  of  the  court,  the 
court  may  inflict  a  summary  punishment  upon  the  of- 
fender without  information  filed  or  trial;  but  when  the 
acts  constituting  a  contempt  are  not  committed  in  the 
presence  of  the  court,  an  information  under  oath  must  be 
filed  and  the  defendant  is  entitled  to  a  trial  of  the  facts 
therein  alleged.  {Gandy  v.  State,  13  Neb.,  445;  Ludden  r. 
State,  31  Neb.,  429;  Hawthm-ne  v.  State,  45  Neb.,  871.)  It 
is  a  necessary  consequence  of  this  rule  that  where  the  act 
committed  in  the  presence  of  the  court  is  not  of  itself 
contemptuous,  but  its  character  as  such  can  only  appear 
through  its  connection  with  facts  not  so  within  the  direct 
personal  cognizance  of  the  court,  an  information  is 
equally  necessary  as  where  the  whole  act  is  committed 
outside  the  court's  presence.  {Thomas  v.  People,  14  Colo., 
254.)  A  recurrence  to  this  principle  is  necessary  to  a 
proper  consideration  of  the  case  before  us. 

The  filing  of  a  motion,  supported  by  relevant  proof,  for 
the  purpose  of  having  another  judge  hear  the  cases  in 
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which  Le  Hane  was  engaged  was  not  in  and  of  itself  a 
contemptuous  or  even  an  improper  proceeding.  It  is 
true  that  we  have  no  express  provision  of  law  whereby  a 
district  judge  is  disqualified  from  sitting  in  a  case  be- 
cause of  bias  or  prejudice  with  regard  to  one  of  the  par- 
ties. Section  37,  chapter  19,  Compiled  Statutes,  provides 
that  a  judge  is  disqualified  from  acting  as  such  except  by 
mutual  consent  of  the  psCrties  in  any  case  wherein  he  is  a 
party  or  interested,  or  where  he  is  related  to  either  party 
by  consanguinity  or  aflSnity  within  the  fourth  degree,  or 
where  he  has  been  of  counsel  for  either  party  in  the  action 
or  proceeding.  It  will  be  observed  that  the  basis  of  these 
grounds  of  disqualification  is  the  presumption  of  preju- 
dice arising  from  the  facts.  Perhaps  the  section  is  ex- 
clusive in  so  far  as  it  makes  the  disqualification  in  such 
cases  absolute,  though  this  we  do  not  decide.  Section  61 
of  the  Code  provides  that  when  it  shall  be  made  to  appear 
to  the  court  that  the  judge  is  interested  or  has  been  of 
counsel  in  the  case  or  subject-matter  thereof,  or  is  related 
to  either  of  the  parties,  or  is  otherwise  disqualified  to  sit, 
the  court  may,  on  application  of  either  party,  change  the 
place  of  trial  to  some  adjoining  county.  We  do  not  refer 
to  these  sections  as  controlling  the  proceedings  in  the 
case  before  us,  but  merely  for  the  purpose  of  showing 
that  there  is  nothing  unwarranted  by  our  law  in  applica- 
tions for  a  purpose  similar  to  that  here  made.  Aside 
from  these  provisions,  there  are  other  provisions  of  the 
statute  allowing  judges  of  different  districts  to  hold 
court  for  one  another;  and  in  the  first  district,  where  this 
action  arose,  there  are  two  judges.  Where  for  any  reason 
a  case  is  of  such  a  character  that  there  would  be  any  im- 
propriety in  the  judge  before  whom  it  would  in  its  orderly 
course  go  for  trial,  presiding  at  the  trial  thereof,  there  is 
certainly  nothing  improper,  by  a  respectful  application 
for  that  purpose,  in  calling  the  facts  to  the  attention  of 
the  judge  and  requesting  that  another  judge  of  that  dis- 
trict, or  of  some  other  district,  be  called  in  to  try  the  case. 
Certainly  if  a  prejudice  of  such  a  character  as  to  prevent 
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an  impartial  hearing  exist  against  either  party  to  a  case, 
that  would  be  sufficient  reason  for  such  an  application; 
and  a  statement  made  to  the  court  in  a  respectful  man- 
ner and  in  respectful  language  of  the  reasons  for  such  a 
course,  could  not  sustain  a  conviction  for  contempt. 
{Hawes  v.  State,  46  Neb.,  149.)  As  in  the  case  last  cited, 
there  is  nothing  in  this  record  to  show  anything  improper 
or  disrespectful  in  the  manner  in  which  this  application 
was  made. 

As  to  the  matter  of  the  application,  whether  or  not  it 
was  contemptuous  depended  upon  circumstances.     The 
gist  of  it  was  that  the  plaintiff  in  error  believed  Judge 
Bush  prejudiced  generally  against  corporations  to  such 
an    extent   that   his   judicial   conduct   was   influenced 
thereby;  and  further,  that  the  plaintiff  in  error  had  pub- 
lished of  and  concerning  Judge  Bush  matter  which  for 
the  purposes  of  this  case  we  may  assume  to  have  been 
grossly  libelous  in  its  character,  and  that  Judge  Bush 
had  exhibited  a  very  natural  resentment  on  account 
thereof.     Now  the  publication  itself,  as  we  have  assumed, 
may  have  been  a  libel  for  which  the  plaintiff  in  error, 
under  proper  proceedings,  should  be  punished.    It  may 
even  have  been  a  contempt  of  court.    This  we  do  not 
decide,  because,  if  so,  so  far  as  the  matter  of  the  so-called 
supplement  was  concerned,  the  offense  lay  in  its  originjal 
publication;  and  if  it  was  a  contempt,  it  was  constructive 
and  could  be  punished  only  by  trial  on  information. 
Having  published  it,  to  display  it  in  support  of  the  affida- 
vit for  a  change  of  venue  was  not  a  contempt,  at  least  if 
the  application  was  made  in  good  faith  and  the  showing 
was  made  in  an  honest  attempt' to  support  the  applica- 
tion with  necessary  proof.    If  objectionable  matter  was 
incorporated  into  the  showing,  not  merely  for  its  osten- 
sible purpose  of  showing  prejudice  on  the  part  of  the 
judge,  but  also  to  reflect  upon  his  honor,  integrity,  and 
character,  the  case  might  be  different;  but  the  presump- 
tion is  that  such  proceedings  were  in  good  faith.    Ex- 
trinsic evidence  would  have  been  necessary  to  establish 
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such  an  improper  motive;  and  therefore  an  information 
and  trial  would  be  necessary  to  justify  a  conviction. 
These  views  are  directly  supported  by  Thxynms  v.  People^ 
14  Colo.,  254,  and  Mullin  v.  People,  15  Colo.,  437. 

To  summarize  the  foregoing,  a  party  to  an  action,  or 
counsel,  may  in  good  faith  apply  to  a  judge  before  whom 
a  case  would  naturally  come  on  for  hearing  to  have  an- 
other judge  try  the  case,  because  of  prejudice  on  the  part 
of  the  first  judge  which  would  prevent  an  impartial  trial. 
Such  an  application,  when  presented  in  respectful  lan- 
guage and  in  a  respectful  manner,  is  not  in  itgelf  a  con- 
tempt of  court.  Such  an  application  must  be  supported 
by  proof,  and  the  tendering  of  proof  in  support  thereof  is 
not  a  contempt  of  court  when  offered  in  good  faith  for  the 
purpose  of  establishing  the  judge's  prejudice,  and  not  for 
the  purpose  of  reflecting  upon  his  honor,  integrity,  or 
character.  When  such  proof  is  of  a  documentary  charac- 
ter, the  proceeding  is  not  rendered  contemptuous,  when 
it  is  so  conducted  in  good  faith,  merely  because  docu- 
ments introduced  do  reflect  upon  the  character  of  the  ^ 
judge,  and  even  though  their  original  publication  might 
have  been  contemptuous  or  criminal;  and  flnally,  in  a 
summary  proceeding  for  contempt  the  court  cannot  take 
notice  of  such  original  publication  or  of  such  improper 
motive  in  making  the  application.  To  reach  these  mat- 
ters the  proceeding  must  be  on  information  as  for  con- 
structive contempt. 

Ebvbrsed  and  dismissed. 


12 


n 
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11  5it'  .William  Barr,  appellant,  v.  Milton  F.  Lamaster, 

54   i>57  APPELLEE* 

48    114 

'^-^  Filed  April  21, 1896.    No.  6455. 

1.  Partition.    The  right  of  partition,  whether  in  equity  or  under  the 

provisions  of  the  Code,  is  confined  to  Joint  tenants  and  tenants  in 
common  of  an  estate  in  land.     (Hurste  v,  Hotaling,  20  Neb.,  178.) 

2.  Tenants:  Easements:  Consideration.    Adjoining  lot  owners  in  a 

city  maj,  by  grant,  impose  mutual  and  corresponding  restrictions 
and  conditions  upon  the  land  owned  by  each,  the  mutuality  of  the 
covenant  in  such  case  being  a  sufficient  consideration  for  the  re- 
spective grants. 

3.  :  .  Mutual  covenants  imposing  such  rights  or  restric- 
tions will  be  construed  as  the  grant  of  reciprocal  easements  which 
may,  when  the  remedy  at  law  is  insufficient,  be  enforced  and  pro- 
tected by  a  court  of  equity. 

4. ^ :  Partition.    The  plaintiff  and  defendant,  owners  in 

severalty  of  adjoining  lots,  pursuant  to  a  mutual  agreement,  erected 
thereon  buildings  corresponding  in  size,  having  the  stairs,  hall- 
ways, skylight,  and  heating  apparatus  in  common.  Held,  A  grant 
to  each  of  an  easement  in  so  much  of  the  stairs,  halls,  and  skylight 
as  is  situated  upon  the  lot  of  the  other;  that  the  easement  of  each 
in  the  property  of  the  other  is  owned  in  severalty,  and  the  mere 
existence  of  such  cross-easements  does  not  authorize  the  partition 
of  said  lots  at  the  suit  of  either  party. 

Appeal  from  the  district  court  of  Lancaster  county* 
Heard  below  before  Hall,  J. 

The  opinion  contains  a  statement  of  the  case. 

Roscoe  Pound  J  for  appellant: 

There  can  be  no  partition  of  property  owned  in  sever- 
alty. [Anderson  School  TotvnsJiip  r.  Milroy  Lodge,  130  Ind., 
108;  Johnson  v.  Moser^  72  la.,  523;  Hurste  v.  Hotaling^  20 

Neb.,  178.) 

Lamaster  granted  the  easement  in  that  part  of  the 

hallway  and  skylight  situated  on  his  lot,  freely  and  vol- 

^  untarilv,  and  for  a  valuable  consideration,  namely,  the 
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grant  to  him  of  a  cross-easement  in  that  part  of  the  hall- 
way and  skylight  situated  on  Barr's  lot.  That  easement 
•is  Barr's  property.  It  is  real  property,  an  incorporeal 
hereditament,  and  neither  Lamaster  nor  the  court  can 
take  it  from  him.  The  easement  is  as  much  Barr's  prop- 
erty as  is  the  building  on  his  lot  Not  only  is  it  impossi- 
ble for  Lamaster  to  build  a  wall  and  destroy  the  easement 
of  Barr  in  his  building,  but  he  could  not  pull  down  his 
building  during  the  existence  of  Barr's  easement,  and  if 
he  suffered  his  building  to  decay,  Barr  could  enter  and 
repair  it  to  preserve  his  easement,  though  he  might  not 
be  able  to  charge  Lamaster  with  repairs.  (2  Wasburn, 
Real  Property,  79;  Loring  v.  Bacoti^  4  Mass.,  575;  Pierce  v. 
DyeTy  109  Mass.,  374.) 

Lamaster  cannot  compel  Barr  to  remodel  his  building 
after  the  latter  has  built  in  reliance  upon  the  written 
agreement.  Even  a  tenant  in  common  may,  by  contract, 
estop  himself  from  claiming  partition.  {Eberts  v.  Fislier, 
54  Mich.,  294;  Latshaw's  Appeal j  122  Pa.  St.,  142;  Baldicin 
V.  Humphrey,  44  N.  Y.,  609;  Smint  v.  Supple,  19  So.  Rep. 
[La.],  128.) 

Pound  d  Burr,  also  for  appellant 

R.  D.  Stearns,  J.  H.  Broady,  E.  H.  Wooley,  Cobb  d  Harvey y 
and  E.  J.  Murfin,  contra,  cited:  Taylor  v.  Hampton,  17  Am. 
Dec.  [S.  Car.],  710;  S wift  v.  Dewey,  20  :Seh.,  107;  Buclianan 
V.  Origgs,  20  Neb.,  165. 

Post,  C.  J. 

In  the  month  of  May,  1887,  the  plaintiff  and  defendant, 
being  the  owners  in  severalty  of  adjoining  inside  lots  in 
the  city  of  Lincoln,  and  being  desirous  of  improving  the 
same,  mutually  agreed  to  so  build  thereon  as  to  have  the 
entrance,  hallways,  and  skylight  in  common,  thus  saving 
valuable  space  to  each.  It  was  further  agreed  that  the 
two  buildings  should  be  heated  as  one,  and  by  means  of 
a  single  furnace.     Pursuant  to  such  agreement,  three- 
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story  brick  buildings  were  erected  on  the.  lots  mentioned, 
separated  by  a  partition  wall  one  story  in  height,  the 
upper  halls,  or  courts,  being  reached  by  a  common  stair- 
way and  receiving  light  and  ventilation  from  a  common 
skylight  and  each  party  paying  one-half  of  the  cost  of  the 
heating  plant  subsequently  owned  and  used  by  them  in 
common.  This  controversy  was  instituted  by  the  plaint- 
iff Barr  in  the  month  of  January,  1892,  who  alleged  in  the 
petition  filed  by  him,  in  addition  to  the  facts  above  stated, 
that  the  defendant,  taking  advantage  of  the  common  hall- 
way, was  destroying  the  value  of  his  (plaintiff's)  property 
by  maintaining  a  nuisance  therein  and  by  encouraging 
and  permitting  his  (defendant's)  tenants  to  harbor 
therein  lewd  and  disreputable  characters,  etc.  The 
prayer  of  the  petition  was  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  and  lease  the  premises  and  to 
manage  the  heating  apparatus  therein,  also  for  a  decree 
permitting  the  plaintiff  to  erect  a  partition  wall  upon 
his  own  premises  from  the  cellar  to  the  roof  of  his  said 
building  and  to  set  aside  and  cancel  the  written  agree- 
ments, three  in  number,  under  and  by  virtue  of  which  the 
said  buildings  were  constructed.  An  answer  was  in  due 
time  filed,  in  which,  after  setting  out  one  of  the  several 
agreements  relating  to  the  buildings  in  controversy,  it  is 
alleged  that  said  agreement  remains  in  full  force  and 
effect,  and  expressly  denying  the  plaintiff's  right  to  erect 
a  wall  as  prayed  by  him  and  denying  the  jurisdiction  of 
the  court  to  award  the  relief  sought.  Accompanying  the 
answer  is  a  cross-petition  in  the  following  language: 
"The  defendant  consents  to  the  erection  of  a  brick  wall 
between  the  said  lot  of  this  defendant  and  the  said  lot  of 
said  plaintiff,  and  that  the  heating  fixtures,  including 
the  smoke  stack,  furnace,  boiler,  pipes,  and  utensils 
owned  jointly  by  and  between  plaintiff  and  defendant 
be  sold.  Defendant  insists  that  the  court  shall  sell  said 
joint  property  above  mentioned  and  erect  said  brick  wall 
on  the  true  line  between  the  said  lots,  through  the  me- 
dium of  a  receiver  or  master  commissioner  or  the  proper 
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oflacer  appointed  by  the  court  fop  that  purpose,  and  that 
such  officer,  by  the  aid  of  the  county  surveyor  or  other 
proper  person,  locate  the  true  line  between  the  said  two 
lots  prior  to  putting  the  said  partition  wall  thereon,  and 
defendant  asks  that  said  partition  wall  be  built  through 
the  entire  length  and  height  of  said  building.  Defendant 
therefore  prays  for  the  sale  of  said  joint  heating  fix- 
tures and  the  erection  of  said  partition  wall  as  aforesaid, 
and  for  judgment  for  damages  as  aforesaid,  and  for 
costs."  The  agreement  to  which  reference  is  made  in 
the  answer  is  as  follows: 

"This  agreement,  made  and  entered  into  this  7th  day 
of  NoTember,  1890,  by  and  between  William  Barr  and 
Milton  P.  Lamaster,  witnesseth : 

"That  whereas  Milton  F.  Lamaster  is  owner  of  lot  six 
(6),  block  fifty-eight  (58),  city  of  Lincoln,  and  William 
Barr  is  the  owner  of  lot  five  (5),  block  fifty-eight  (58),  city 
of  Lincoln;  and  whereas  said  parties  have  erected  a 
three-story  building  upon  each  of  said  lots;  and  whereas 
the  stairway  and  hall  of  the  second  and  third  floors  are 
joined  for  the  purpose  of  use  and  occupancy,  it  is  there- 
fore stipulated  and  agreed  that  the  said  hall  and  stair- 
way shall  always,  during  the  existence  of  said  buildings, 
be  used  and  occupied  by  said  parties  jointly  and  sever- 
ally; and  it  is  further  jstipulated  and  agreed  that  the 
title  to  each  party's  lot  shall  not  in  any  way  or  manner 
be  affected  by  the  use  of  said  joint  occupancy  by  the 
said  parties  hereto,  and  that  said  halls  and  stairways, 
being  located  equally  upon  said  lots,  are  to  be  used 
jointly  by  the  said  parties  for  the  convenience  of  both  of 
them,  to  the  end  that  they  may  get  a  wider  and  more 
commodious  hallway  and  stairway  in  said  buildings,  it 
being  stipulated  and  agreed  that  the  occupancy  by  one 
party  of  a  portion  of  the  other's  lot  shall  not  in  any  way 
affect  or  becloud  the  title  of  the  other  party;  and  it  is 
further  stipulated  and  agreed  that  said  buildings  shall 
be  heated  jointly  and  each  of  the  parties  to  this  agree- 
ment to  pay  one-half  of  the  expense   for  the  same, 
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whether  the  buildings  or  any  portion  of  them  are  occu- 
pied or  vacated;  also,  that  each  party  is  to  pay  one-half 
of  all  expense  for  repairs  to  heating  apparatus.  It  is 
further  stipulated  that  all  the  heating  apparatus  in  the 
halls  of  said  building  and  boiler,  and  all  heating  appara- 
tus in  the  boiler  room,  is  owned  jointly  by  the  parties 
hereto.  It  is  further  stipulated  that  the  halls  and  stair- 
w^ay  of  said  building  shall  be  lighted  jointly  and  that 
each  of  the  parties  to  this  agreement  pay  one-half  of  the 
expense  of  lighting  the  same.  Neither  of  said  parties 
shall  have  the  right  to  remove  or  appropriate  to  liis  own 
use  any  of  the  heating  or  lighting  apparatus  belonging 
to  said  building  or  any  other  property  or  thing  to  said 
building  belonging  or  owned  in  common  by  the  parties 
to  this  agreement. 

"It  is  further  stipulated  that  this  agreement  shall  be 
and  remain  in  force  for  the  period  of  twenty  years, 
unless  sooner  canceled  by  the  mutual  consent  of  the 
parties  hereto. 

"Witness  our  hands,  this  7th  day  of  November,  A.  D. 
1890.  Wm.  Barr. 

"M.  F.  Lamaster. 

"Witness:  A.  D.  Burr." 

In  an  amended  and  supplemental  reply  to  the  defend- 
ant's answer  and  cross-bill  it  is  alleged  that  to  erect  a 
wall  on  the  line  between  said  buildings  is  wholly  im- 
practicable, since  it  would  necessitate  the  remodeling  of 
the  interior  of  said  building  at  great  expense;  that  it 
would  destroy  the  hallway,  reduce  the  size  of  the  rooms, 
and  otherwise  irreparably  injure  the  plaintiff's  property, 
to  his  damage,  etc.  Subsequently  the  plaintiff,  by  leave 
of  court,  dismissed  his  petition  and  the  cause  pro- 
ceeded to  final  decree  upon  the  defendant's  cross-bill  and 
reply  thereto.  The  decree  mentioned,  and  from  which 
the  plaintiff  has  prosecuted  an  appeal  to  this  court,  is  as 
follows: 

"And  now  on  this  1st  day  of  July,  1893,  the  court, 
being  well  and  fully  advised  in  the  premises,  doth  find 
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from  the  testimony  that  the  plaintiff  William  Barr  is  the 
owner  of  lot  five  (5)  and  the  defendant  Milton  F.  Lamas- 
ter  is  the  owner  of  lot  six  (6),  in  block  fifty-eight  (58), 
in  the  city  of  Lincoln ;  that  upon  said  lots  a  three-story 
brick  building  is  erected,  and  that  said  building  con- 
tains a  joint  stairway  and  hallway  on  the  second  and  third 
stories,  said  stairway  and  hallways  being  one-half  upon 
each  of  said  lots;  that  each  of  the  said  parties  own  the 
building  upon  their  respective  lots,  but  that  in  the  con- 
struction of  said  building  it  was  intended  to  be  lighted 
and  heated  jointly  and  that  the  boiler,  pipes,  and  chim- 
ney, etc.,  were  paid  for  by  the  plaintiff  and  defendant, 
jointly,  and  that  the  boiler  was  placed  upon  the  lot  line 
between  the  said  lots,  and  that  the  other  portion  of  the 
joint  property  was  placed  upon  lot  five,  except  heating 
pipes  and  radiators,  which  the  court  finds  were  placed 
equally  in  each  of  the  said  buildings. 

"The  court  further  finds  that  it  is  impossible  for  the 
plaintiff  and  defendant  to  continue  the  joint  use  of  said 
stairway  and  hallways,  and  that  a  partition  wall  should 
be  erected  between  said  buildings  the  entire  length  of 
said  buildings,  the  center  of  said  wall  to  be  on  the  true 
lot  line  between  said  lots,  and  that  the  erection  of  said 
wall  shall  be  commenced  on  the  15th  day  of  August, 
1893,  or  as  soon  thereafter  as  possible. 

"The  court  further  finds  that  a  partition  wall  has  been 
erected  between  the  said  buildings  extending  to  the  sec- 
ond story  thereof,  except  where  the  stairways  are  in 
front  and  the  boiler  now  stands. 

"It  is  therefore  ordered,  adjudged,  and  decreed  that 
a  partition  wall  be  built  through  said  stairway  and  ex- 
tend through  the  hallways  on  the  second  and  third  sto- 
ries, and  from  the  basement  in  front  for  the  entire  length 
of  the  building,  including  the  space  where  the  boiler  now 
stands,  to  the  skylight  in  said  building  on  the  lot  line, 
and  that  each  of  said  parties  pay  for  one-half  of  the  ex- 
pense of  the  same,  and  that  James  Tyler,  architect,  be, 
and  is  hereby,  appointed  special  commissioner  to  erect 
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said  wall,  said  special  commissioner  to  advertise  for  bids 
for  having  said  wall  built  for  at  least  ten  days  in  a 
newspaper  of  general  circulation  in  Lincoln,  and  said 
work  to  be  let  to  the  lowest  responsible  bidder,  with 
power  reserved  to  reject  any  and  all  bids  and  re-adver- 
tise. 

"It  is  therefore  ordered,  adjudged,  and  decreed  that 
said  James  Tyler  shall  appraise  the  property  owned  in 
common  by  said  plaintiff  and  defendant,  and  may  call  to 
his  assistance,  at  his  option,  any  persons  acquainted 
with  the  value  thereof  and  notify  each  of  said  parties 
of  said  appraisement,  and  if  either  of  said  parties  desire 
to  take  said  property  at  said  appraisement,  to  pay  James 
Tyler  the  one-half  of  said  appraised  value  and  shall  have 
the  privilege  so  to  do,  each  party  having  first  choice  of 
taking  joint  property  at  appraised  value  situate  on  his 
lot,  otherwise  said  James  Tyler  shall  advertise  and  sell 
said  •property  as  upon  execution,  except  the  chimney, 
which  shall  be  taken  down  and  used  in  the  erection  of 
said  partition  wall  if  neither  of  said  parties  will  pay  the 
appraised  value  thereof,  and  except  also  the  sewer  which 
was  erected  on  lot  five  (5)  at  the  joint  expense  of  the 
plaintiff  and  the  defendant,  which  shall  be  taken  at  the 
appraised  value  of  the  same  by  the  owner  of  lot  five  (5), 
William  Barr,  at  his  option,  and  also  other  permanent 
water  pipes  and  other  fixtures  that  are  the  joint  property 
of  said  Barr  and  Lamaster  and  located  upon  said  lot  five 
(5),  and  said  Lamaster  shall  take,  at  its  appraised  value^ 
any  such  property  located  on  lot  six  (6),  at  his  option. 
Either  party  to  have  the  right  to  appeal  from  the  ap- 
praisement of  property  on  his  lot  solely  situated  to  the 
district  court  on  giving  bond  in  double  the  amount  to 
prosecute  the  appeal  and  to  pay  the  appraisement  de- 
termined at  the  end  of  the  litigation. 

"It  is  further  ordered,  adjudged,  and  decreed  that  the 
said  plaintiff  William  Barr  and  the  said  defendant  Mil- 
ton F.  Lamaster  each  pay  one-half  of  the  costs  of  this 
action,  the  costs  of  the  plaintiff  being  taxed  at  f and 
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the  costs  of  the  defendant  being  taxed  at  | ,  and  for 

all  of  which  execution  is  hereby  awarded,"  etc. 

The  proceeding,  as  submitted  to  the  district  court,  ap- 
pears to  have  been  regarded  as  an  equitable  partition 
between  the  parties  to  the  decree,  of  the  property 
thereby  aflfected,  and  in  that  light  it  must  be  viewed  for 
the  purpose  of  this  appeal. 

It  is  first  argued  by  the  appellant  that  the  cross-bill 
failed  to  state  a  cause  of  action  since  there  can  be  no 
partition  of  property  owned  in  severalty.  It  may  be 
stated  as  a  general  proposition  that  where  the  parties  are 
neither  joint  tenants  nor  tenants  in  common,  or  copart- 
ners, but  each  owning  distinct  and  several  parts  of  the 
property  described,  an  action  for  partition  thereof  will 
not  lie.  (Freeman,  Cotenancy  &  Partition,  sees.  87,  431 
€t  seq. ;  Russell  v.  Beasley,  72  Ala,,  190 ;  M'Connel  v.  Kibbe^ 
43  111.,  12;  Johnson  v.  Moser,  72  la.,  523;  Anderson  Sclwol 
Township  v.  Milroy  Lodgey  130  Ind.,  108.)  The  foregoing 
general  rule  is  in  strict  accord  with  the  provisions  of  our 
Code  for  the  partition  of  real  property,  viz. :  "When  the 
object  of  the  action  is  to  effect  the  partition  of  real  prop- 
erty among  several  joint  owners,  the  petition  must  de- 
scribe the  property  and  the  respective  interests,  and  the 
estates  of  the  several  owners  thereof,  if  known.  All 
tenants  in  common  or  joint  tenants  of  any  estate  in  land 
may  be  compelled  to  make  or  suffer  partition  of  such  es- 
tate or  estates  in  the  manner  hereinafter  prescribed," 
(Code  Civil  Procedure,  sec.  802.)  In  Hiirste  v.  Hotalijtg, 
20  Neb.,  178,  the  court,  by  Maxwell,  C.  J.,  after  quoting 
the  foregoing  section,  say :  "The  controlling  principle  in 
partition,  therefore,  without  regard  to  the  extent  or 
quantity  of  the  interest,  is  that  the  parties  shall  be  joint 
tenants  in  common  of  an  estate  in  land.  ♦  ♦  *  Only 
joint  tenants  or  tenants  in  common  of  an  estate  in  land, 
however,  can  institute  the  proceeding."  In  Johnson  v. 
MoseTy  supray  the  plaintiff  had,  by  purchase  at  sheriff's 
sale,  acquired  title  to  the  first  and  fourth  stories  of  a 
certain  brick  building,  also  the  cellar  thereunder  except 


122  NEBRASKA  REPORTS.  [Vol.  48 


Barr  y.  Lamaster. 


that  portion  used  by  the  execution  defendant  for  the 
storage  of  vegetables  and  provisions  for  the  use  of  his 
family.  It  was  held  that  an  action  for  the  partition  of 
the  cellar  by  metes  and  bounds  could  not  be  maintained, 
the  parties  being  neither  joint  tenants  nor  tenants  in 
common,  but  owners  in  severalty  of  distinct  and  sepa- 
rate portions  thereof.  In  Anderson  School  Township  v. 
Milroy  Lodge,  supra,  the  parties  had  erected  a  building 
under  an  agreement  whereby  the  plaintiff  was  to  own 
and  control  the  ground  and  first  story  subject  to  the  de- 
fendant's right  of  entrance  to  the  third  story  to  be 
owned  and  occupied  by  it.  Elliott,  C.  J.,  speaking  for 
the  court,  after  holding  that  partition  should  be  denied 
on  the  ground  that  it  would  destroy  the  defendant's  right 
of  access  to  its  lodge  room,  adds:  "But  this  is  not  the 
only  reason  why  appellant  is  not  entitled  to  partition, 
for  there  is  this  additional  reason,  namely,  each  party 
owns  its  part  of  the  building  in  severalty.  As  each 
party  owns  its  part  of  the  property  in  severalty,  it  is  le- 
gally impossible  that  partition  can  be  awarded,  for  there 
is  no  community  of  interest."  By  virtue  of  the  agree- 
ments under  which  the  buildings  were  erected  each 
party  to  this  controversy  has  an  easement  in  so  much 
of  the  halls  and  skylight  as  is  situated  upon  the  lot  of 
the  other;  and,  in  the  language  of  plaintiff's  counsel, 
such  easements  "are  in  no  way  inconsistent  with  entire 
several  ownership  of  the  two  buildings,  and  the  mere 
existence  of  cross-easements  does  not  authorize  the  court 
to  make  partition,  because  each  party  owns  his  ease- 
ment in  the  property  of  the  other  in  severalty." 

The  defendant,  it  is  shown,  granted  to  the  plaintiff  the 
easement  in  the  hallways  and  skylight  voluntarily,  and 
for  a  valuable  consideration,  viz.,  the  grant  to  him  of  a 
cross-easement  therein.  Such  easement  is  real  prop- 
erty— an  incorporeal  hereditament,  and  as  much  a  part 
of  the  plaintiff's  estate  as  the  building  itself.  The  de- 
fendant is  not  merely  prohibited  from  interfering  with 
the  access  of  the  plaintiff  and  his  tenants  to  the  building 
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of  the  latter  by  means  of  the  common  hallways  and  their 
free  enjoyment  of  the  common  skylight,  but  equity 
would  interfere  to  prevent  the  tearing  down  or  destroy- 
ing by  him  of  his  own  building  during  the  existence  of 
such  easement  (2  Story,  Equity  Jurisprudence  [12th 
ed.],  sec.  927;  Trustees  of  Columbia  College  v.  Lynchy 
70  N.  Y.,  440;  Henry  v.  Koch,  80  Ky.,  391);  and  should  he 
suffer  his  building  to  decay,  the  plaintiff  would  have  the 
right  to  enter  for  the  purpose  of  repairing,  in  order  to 
preserve  his  easement  therein.  (2  Washburn,  Real  Prop- 
erty, p.  79*;  Washburn,  Easements  &  Servitude,  654; 
Prescott  v.  White,  21  Pick.  [Mass.],  341;  McMillan  v.  Cro- 
nin,  75  N.  Y.,  474.)  But  the  decree  is  defended  upon  the 
ground  that  the  plaintiff,  by  the  petition  to  which  refer- 
ence has  been  made,  and  by  which  he  sought  permission 
to  erect  a  partition  wall  on  his  own  premises,  aban- 
doned whatever  easement  he  enjoyed  in  the  defendant's 
property  and  that  he  is  accordingly  now  estopped  to  call 
in  question  the  power  of  the  court  to  grant  the  relief 
awarded.  But  to  that  contention  there  are  two  suffi- 
cient answers:  First,  the  allegations  of  the  petition,  in 
80  far  as  they  relate  to  the  rights  of  the  parties  under  the 
agreements  mentioned,  are  in  substantial  accord  with 
the  statements  of  the  answer,  and  the  alleged  estoppel 
is  predicated  not  upon  any  statement  of  fact  but  upon 
the  pleader's  conclusion  from  the  facts  stated  by  him; 
second,  the  plaintiff,  for  reasons  not  disclosed,  but  pre- 
sumably because  he  was  not  entitled  to  the  relief  prayed, 
dismissed  his  petition  previous  to  the  hearing  of  the 
cause  in  the  district  court  A  party  will  not,  it  is  true, 
be  permitted  to  shift  his  position  during  the  trial  by 
pleading  one  cause  of  action  or  defense  and  recovering 
upon  another;  but  that  doctrine  can  have  no  application 
to  the  case  before  us  where  the  alleged  variance  consists 
in  the  mere  assertion  of  legal  proposition  in  a  proceed- 
ing previously  dismissed  on  the  plaintiff's  own  motion. 
The  decree  is  reversed  and  the  action  dismissed. 

Reversed. 
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49  m  BuiiiDiNG  &  Loan  Association  of  Dakota  v.  James  M. 

48    440| 

ittm  Cameron. 


Filed  Apbil  21, 1896.    No.  6275. 

1.  Pleading:  Practice.    Where  a  petition  contains  several  causes  of 

action  the  trial  court  should,  on  the  motion  of  the  defendant,  re- 
quire them  to  be  separately  stated  and  numbered.  {Schuyler  Nat. 
Bank  v.  Bollong,  24  Neb.,  821.) 

2.  Contracts:  B^axjd:   Rescission:    Return  op  Property.    One  who 

seeks  to  rescind  a  contract  on  the  ground  of  fraud  must,  within  a 
reasonable  time,  offer  to  return  the  property  or  consideration 
therefor  received  by  him,  provided  it  be  of  any  value. 

3. : : : .    Property,  the  loss  of  which  would  in 

any  way  result  in  disadvantage  or  inconvenience  to  the  adverse 
party,  must,  in  such  case,  be  returned  although  it  possesses  no 
intrinsic  or  market  value. 

4.  Building  and  Loan  Associations:  Sale  of  Stock:  Fraud:  Rescis- 
sion. The  plaintiff,  a  subscriber  to  the  stock  of  a  foreign  build- 
ing and  loan  association,  sued  to  recover  money  paid  for  such 
stock,  alleging  a  rescission  of  his  contract  of  subscription  on  ac- 
count of  the  false  and  fraudulent  representations  of  the  defend- 
ant's agent.  Held,  In  the  absence  of  evidence  to  the  contrary,  that 
said  stock  is  presumed  to  be  of  some  value  and  its  surrender  is  a 
condition  precedent  to  the  right  to  rescind. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tuttle,  J. 

Leese  &  Starling  and  Stewart  &  Mungery  for  plaintiff  in 
error. 

Field  d  Holmes y  contra. 

Post,  C.  J. 

This  was  an  action  by  the  defendant  in  error,  who 
claims  on  his  own  account,  and  as  assignee  of  L.  R. 
Kinnan,  Olaf  Matteson,  John  P.  Yates,  James  M.  Hamil- 
ton, William  T.  Marsh,  W.  T.  Stretch,  and  P.  P.  Storey, 
against  the  plaintiff  in  error,  the  Building  &  Loan  Asso- 
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ciation  of  Dakota,  hereafter  called  the  "association."  In 
the  petition  it  is,  in  substance,  alleged  that  in  the  month 
of  July,  1889,  one  Misner,  a  representative  of  the  defend- 
ant below,  visited  the  village  of  Ceresco,  the  home  of  the 
plaintiff  therein  and  his  assignors,  and  represented  to  said 
parties  that  the  said  defendant  was  prepared  to  make 
loans  upon  real  estate  at  six  per  cent  interest,  without 
the  payment  of  any  commission,  provided  the  proposed 
borrowers  would  subscribe  for  the  stock  of  the  defendant 
association  and  organize  what  is  known  as  a  local  board 
in  said  village,  and  that  all  amounts  paid  for  such  stock 
would  be  credited  upon  the  notes  given  by  subscribers  for 
money  so  borrowed;  that,  relying  upon  said  promises 
and  representations,  the  plaintiff  and  his  assignors  ad- 
vanced to  the  said  association  the  sum  of  $224  in  pay- 
ment for  stock  by  them  severally  subscribed  for,  and  for 
the  sole  purpose  of  procuring  loans  in  accordance  with 
the  terms  and  conditions  mentioned  in  their  agreements 
with  the  said  Misner,  but  that  the  said  association  re- 
fused to  make  the  said  loans,  or  any  of  them,  upon  the 
stipulated  terms;  and,  on  the  contrary,  imposed  other  and 
different  conditions  so  unreasonable  in  character  that 
they  could  not  be  complied  with  by  said  subscribers,  or 
any  of  them;  that  said  representations  were  false  and 
made  by  said  Misner  for  the  purpose  of  cheating  and  de- 
frauding the  parties  named,  and  that  upon  the  refusal  of 
the  association  to  make  such  loans  in  accordance  with  the 
agreement  of  its  agent,  and  upon  learning  of  the  fraud 
practiced  upon  them,  the  several  subscribers  elected  to 
rescind  their  contracts  of  subscription  and  demanded  a 
return  of  the  money  paid  and  advanced  by  them.  There 
is  a  second  cause  of  action  for  the  sum  of  f 214,  as  com- 
pensation earne<l  by  the  plaintiff  in  procuring  applica- 
tions for  loans  under  an  agreement  with  the  said  Misner, 
acting  in  behalf  of  the  defendant  There  was  a  trial  be- 
fore the  district  court  for  Lancaster  county,  resulting  in 
a  verdict  and  judgment  for  the  plaintiff  therein  in  the 
sum  of  f 224,  which  has  been  removed  into  this  court  for 
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reyiew  by  means  of  the  petition  in  error  of  the  defendant 
association. 

The  first  proposition  to  which  we  will  give  attention  is 
that  the  several  causes  of  action  should  have  been  sepa- 
rately stated  and  numbered.  Objection  upon  that  ground 
was  made  at  every  stage  of  the  proceedings  before  the 
district  court,  including  the  answer,  to  which  reference 
will  hereafter  be  made.  That  the  wrong,  if  any,  to  each 
of  the  parties  named  is  a  separate  cause  of  action,  for 
which  each  might  have  recovered  in  his  own  name,  can- 
not be  doubted.  The  Code  of  Civil  Procedure,  section  93, 
provides  that  "where  the  petition  contains  more  than  one 
cause  of  action,  each  shall  be  separately  stated  and  num- 
bered," and  this  provision  applies  to  all  wrongs  for  which 
separate  actions  will  lie.  (Maxwell,.  Code  Pleading,  p. 
342;  Kinkead,  Code  Pleading,  p.  18;  Schuyler  Nat.  Bank 
V.  Bollongj  24  Neb.,  821.)  It  follows  that  the  district  court 
should  have  required  the  plaintiff  to  separately  state  and 
number  his  causes  of  action,  and  its  ruling  in  that  behalf 
is  error  calling  for  a  reversal  of  the  judgment. 

Another  fatal  objection  to  the  judgment  complained  of 
is  that  the  plaintiff  below  has  at  no  time  tendered  or 
offered  to  return  the  stock  issued  to  the  several  subscrib- 
ers therefor.  The  first  cause  of  action  is  not  the  failure 
to  make  the  promised  loans,  nor  the  difference  between 
the  actual  worth  of  the  stock  and  its  value  as  represented 
by  Misner,  the  defendant's  agent,  but  to  recover  the 
money  paid,  on  the  theory  of  a  rescission  of  the  contract. 
It  has  been  often  held,  and  may  be  regarded  as  ele- 
.  mentary  law,  that  one  who  seeks  to  rescind  a  contract  on 
the  ground  of  fraud  must  offer  to  return  the  property  or 
consideration  received  therefor  by  him,  provided  it  be  of 
any  value,  within  a  reasonable  time.  {Clark  v.  Tennanty  5 
Neb.,  549;  Brown  v.  WaterSy  7  Neb.,  424;  Babcock  t\  Purcu- 
pilCy  36  Neb.,  417;  Oould  v.  Cayuga  County  Xat.  Bank,  80 
N.  Y.,  75;  Graham  v.  Meyer y  99  N.  Y.,  615.)  In  Snoir  r. 
Alley y  144  Mass.,  555,  it  is  said:  "The  right  to  rescind  or 
avoid  a  contract  proceeds  upon  the  ground  that  a  party 
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has  been  fraudulently  betrayed  into  making  it,  and,  hav- 
ing thus  been  induced  to  part  with  his  own  property,  may 
resume  possession  of  it  on  returning  that  which  he  has 
himself  received,  and  thus  placing  the  other  party  in  the 
same  position  that  he  was  before  the  contract  was  made. 
•  *  *  Where  property  is  entirely  wortJiless,  it  need  not 
indeed  be  returned ;  but  so  strictly  has  this  rule  been  held 
that  articles  which  are  of  the  slightest  value,  or  the  loss 
of  which  may  be  a  disadvantage  in  any  way,  must  be  re- 
turned even  if  they  have  no  intrinsic  op  market  value,  as 
casks  containing  worthless  lime,  or  sacks  which  have  been 
on  bales  of  wool;"  citing  Conner  v.  Hendersonj  15  Mass., 
319;  Morse  v.  Bracketty  98  Mass.,  205;  Bassett  v.  Brown, 
105  Mass.,  551;  Estdbrook  v.  Swett,  116  Mass.,  203.  The 
stock  issued  to  the  plaintiff  and  his  fellow-subscribers  is 
personal  property  (2  Beach,  Private  Corporations,  sec. 
612),  presumably  of  some  value,  and  the  surrender 
thereof,  or  an  offer  to  surrender  it  to  the  defendant  asso- 
ciation, is  an  essential  condition  to  the  right  to  rescind. 
The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  further  proceedings  in  the  district  court 

Ebversed. 


BOHERT  Hanna  v.  L.  S.  Buckt^y. 

Piled  Apbil  21, 1896.    No.  6493. 

1.  Sales:  Tttle  op  Thikd  Person:  Subbendee  of  Pbopebtt:  Damages: 
Evidence.  The  buyer  of  personal  property  may  peaceably  sur- 
render possession  to  a  third  person  claimant  thereof,  but  if  he  does 
so,  in  an  action  between  him  and  the  seller,  in  order  to  sustain  a 
claim  on  his  part  for  damages  for  the  loss  of  the  property,  he  must 
prove  that  the  third  person  had  a  title  thereto,  valid  and  para- 
mount to  that  acquired  by  the  buyer  from  the  seller. 

2. :  :  :  •    Evidence  held  insufficient  to  sustain 

the  verdict 
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Eeror  from  the  district  court  of  Dawson  county.  Tried 
below  before  Church,  J, 

Q.  W.  Fox,  for  plaintiff  in  error. 
C.  W.  McNamaVj  contra. 

Harrison,  J. 

The  plaintiff  commenced  this  action  in  the  district 
court  of  Dawson  county,  on  a  promissory  note,  to  recover 
the  sum  of  f 49.50  and  interest.  Defendant  admitted  the 
execution  and  delivery  of  the  note  in  suit,  but  alleged 
that  it  was  for  the  purchase  price  of  a  hprse  sold  to  him 
by  plaintiff,  and  that  plaintiff  represented  that  he  pos- 
sessed a  good  title  to  the  horse  and  that  it  was  not  mort- 
gaged or  incumbered  in  any  manner;  that  this  was  un- 
true, there  being  at  the  time  of  the  sale  to  defendant,  to 
plaintiff's  knowledge,  an  existing  mortgage  on  the  horse; 
that  subsequent  to  defendant's  purchase  the  animal  was 
taken  from  him  by  or  for  the  party  owner  and  holder  of 
the  mortgage  lien,  of  which  fact  he  immediately  notified 
the  plaintiff,  who  did  not  and  had  not  taken  any  action  in 
the  premises,  all  of  which  damaged  the  defendant  in  the 
amount  of  the  note  and  $25  in  excess  thereof  ^  The  plaint- 
iff, in  reply  to  the  answer  of  defendant,  admitted  that 
the  note  evidenced  the  agreed  price  of  a  horse  sold  by  him 
to  defendant,  but  denied  each  and  every  other  allegation 
of  the  answer.  The  issues  were  tried  before  the  judge  and 
a  jury,  and  the  result  was  a  verdict  for  the  defendant, 
and,  after  motion  for  new  trial  heard  and  overruled,  judg- 
ment was  rendered  on  the  verdict.  The  plaintiff  presents 
the  case  here  by  error  proceedings. 

One  assignment  of  error  was  that  the  verdict  was  not 
sustained  by  sufficient  evidence,  and  under  this  assign- 
ment it  is  claimed  that  it  was  for  the  defendant  to  show, 
before  he  should  have  been  allowed  any  damages,  not 
only  that  the  horse  had  been  taken  from  him,  but  that  it 
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was  done  by  or  for  some  person  having  a  superior  title  or 
right  to  the  property.  The  evidence  discloses  that  the 
plaintiff  had  a  lien  by  mortgage  on  the  horse  and  took 
possession  of  it,  foreclosed  the  mortgage,  and  sold  the 
horse,  which,  at  such  sale,  was  purchased  by  the  defend- 
ant herein,  and  at  the  time  of  the  sale  the  defendant  in- 
quired of  plaintiff  whether  there  was  any  other  lien  on 
the  property  existing  other  than  the  one  to  enforce  which 
it  was  being  sold,  and  was  assured  by  plaintiff  that  there 
was  not,  and  that  in  making  the  purchase  the  defendant 
relied  on  such  statement  as  being  true.  We  will  quote  a 
portion  of  the  defendant's  testimony : 

Q.  State  what  the  note  in  this  action  was  given  for. 

A.  It  was  given  for  a  horse  that  I  bought  of  Mr.  Robert 
Hanna. 

Q.  State  if  there  was  anything  said  by  Mr.  Robert 
Hanna  in  regard  to  the  title  of  the  horse. 

A.  The  horse  was  sold  on  a  mortgage  and  I  asked  Mr. 
Robert  Hanna  at  the  time  of  the  sale  if  the  horse  was  free 
and  clear  of  all  incumbrance,  and  he  said  it  was. 

Q.  State  if  the  horse  was  ever  taken  away  from  you; 
if  so,  state  the  circumstances. 

A-  After  I  had  the  horse  about  a  month  or  six  weeks 
the  deputy  sheriff  of  Custer  county  came  with  a  mortgage 
on  the  horse  and  took  the  horse  away  from  me;  at  least 
he  went  into  the  corral  where  the  horse  was  and  got  the 
horse  and  took  him  away. 

Q.  State  if  you  said  anything  to  Mr.  Hanna  about  it. 

A.  I  notified  Mr.  Robert  Hanna  just  as  quick  as  I  pos- 
sibly could  go  to  where  he  was. 

Q.  How  long  did  it  take.you  to  go  there? 

A.  The  same  day;  not  over  an  hour. 

In  regard  to  the  mortgage  or  lien  under  which  it  was 
claimed  the  horse  was  taken  from  the  possession  of  de- 
fendant, it  was  further  testified  that  plaintiff  had  knowl- 
edge that  some  person  claimed  to  hold  a  mortgage  on  the 
property,  but  there  was  no  evidence  in  respect  to  its  va- 
lidity or  date,  whether  it  had  been  filed,  or  whether  it 
13 
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covered  the  horse  sold  by  plaintiff  to  defendant.  The 
mortgage  was  not  proved  or  offered  in  evidence.  To  give 
the  evidence  in  regard  to  the  defendant  being  deprived  of 
the  horse  its  full  effect,  it  may  be  said  to  establish  that 
some  person  claiming  to  be  deputy  sheriff  from  Custer 
county  went  to  the  place  where  defendant  had  the  horse 
and  took  it  away,  asserting  his  right  to  do  so  was  derived 
from  a  lien  created  by  a  mortgage  then  in  his  possession, 
and  that  the  defendant  offered  no  resistance,  but  allowed 
the  horse  to  be  taken  and  immediately  notified  the  plaint- 
iff of  what  had  occurred.  This  was  not  sufficient.  It 
further  devolved  upon  defendant  to  prove  that  the  lien 
under  which  the  horse  was  taken  from  his  possession  w^as 
a  valid  one  and  superior  to  the  title  which  had  been  con- 
veyed to  him  by  plaintiff.  This  he  did  not  do.  Where,  as 
in  this  case,  personal  property  is  sold  and  there  is  a  war- 
ranty of  the  title  by  the  vendor,  if  some  third  person 
claims  the  property,  either  as  an  owner  or  by  virtue  of  a 
mortgage  or  other  lien  thereon,  the  buyer  may  peaceably 
surrender  possession  to  such  third  person,  and  in  an  ac- 
tion against  the  buyer  for  the  unpaid  purchase  price,  or 
any  portion  thereof,  by  the  seller,  the  damages  sustained 
by  the  buyer  by  reason  of  the  failure  of  the  title  to  the 
property  is  good  matter  of  defense,  but  to  maintain  such 
defense  the  party  alleging  it,  under  the  circumstances 
hereinbefore  detailed,  must  establish  that  the  title  to 
w^hich  he  yielded  was  valid,  superior,  and  paramount  to 
the  title  acquired  from  the  seller.  By  a  voluntary  sur- 
render of  the  property  to  a  third  party  the  buyer,  in  an 
action  between  him  and  the  seller,  in  order  to  sustain  a 
claim  for  damages  arising  from  the  loss  of  the  property, 
assumes  the  onus  of  showing  that  the  third  person  had  a 
valid  and  paramount  title  or  claim  to  the  propei*ty. 
(McGiffin  v.  Band,  62  N.  Y.,  329;  Bordwell  v.  CoUk,  45  N. 
Y.,  494;  Benjamin,  Sales,  sec.  830,  note;  Hall  v.  Aitkin^ 
25  Neb.,  360;  Cheney  v.  Straube,  35  Neb.,  521.)  In  the  case 
at  bar  the  defendant  did  not  prove  the  validity  of  the 
title  of  the  party  to  whom,  or  to  whose  agent,  he  volun- 
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tarily  surrendered  the  possession  of  the  horse^  and  the 
superiority  of  such  title  to  that  of  the  party  of  whom  he 
purchased  and  of  whom  he  was  seeking  to  recover  dam- 
ages for  the  failure  of  the  title,  consequently  the  evidence 
was  insufficient  to  sustain  the  verdict  and  the  judgment 
and  verdict  must  be  set  aside. 

There  are  some  other  alleged  errors  argued  in  the  brief, 
but  as  there  must  be  a  new  trial,  we  do  not  deem  a  dis- 
cussion of  them  necessary.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 


»Warrbn  a.  Howland  v.  Julhts  0.  Sharp,  Adminis- 
trator. 

Filed  Apbil  21, 1896.    No.  6544. 

Beplevin:  Verdict  for  Defendant:    Evidence.    The  evidence   ex- 
amined, and  held  insufficient  to  support  the  verdict  of  the  jury. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 

E.  G.  Pag€j  for  plaintiff  in  error. 

Joel  W.  Westy  contra. 

Harrison,  J. 

This,  an  action  of  replevin,  was  commenced  to  obtain 
possession  of  certain  personal  property  held  by  John  F. 
Boyd,  as  sheriff  of  Douglas  county,  under  the  levy  of  a 
writ  of  attachment  issued  in  an  action  by  Herman  Deiss 
against  the  Western  Dry  House  &  Construction  Com- 
pany. The  suit  in  which  the  attachment  was  issued  was 
brought  July  22,  1890,  and  the  writ  was  levied  on  the 
same  day.    Judgment  was  rendered  in  the  last  mentioned 
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cause,  of  date  November  26,  1890,  and  the  property  was 
ordered  sold,  the  proceeds  to  be  applied  on  the  judgment. 
In  the  case  at  bar  the  plaintiff  did  not  furnish  the  bond 
required  in  replevin  actions  and  the  property  was  not 
delivered  to  him,  the  cause  proceeding  as  one  for  dam- 
ages. During  the  pendency  of  the  suit  the  sheriflE  died 
and  it  was  revived  in  favor  of  his  administrator,  Julius  C. 
Sharp.  There  was  a  trial  of  the  issues  and  a  verdict  and 
judgment  in  favor  of  the  defendant.  The  plaintiff  pre- 
sents the  case  here  for  review  by  error  proceedings. 

The  argument  in  the  brief  filed  for  plaintiflf  in  error  is 
first  directed  to  the  question  raised  by  the  assignment  of 
error  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. The  controversy  in  the  cause  was  over  "all  brick 
in  and  about  the  brick  kilns  contained  in  the  brick  yard 
situated  on  Douglas  county  poor  farm,  said  brick  yards 
being  bounded  on  the  east  by  the  Belt  Line  railway,  on 
the  south  by  Park  street,  and  on  the  west  by  Eyan  & 
Walsh's  brick  yard,  the  city  of  Omaha.'^  A  careful  con- 
sideration and  investigation  of  all  the  testimony  pre- 
sented in  the  record  convinces  us  that  the  view  of  counsel 
that  the  verdict  is  not  supported  by  the  evidence  is  a 
correct  one.  It  was  shown  that  one  George  Hinchliflf 
was,  and  had  been  for  several  months,  the  owner  and  in 
possession  of  the  property  in  the  brick  yard,  including 
these  bricks  in  the  kilns;  that  he  sold  the  bricks  to  one 
William  Eedgwick  during  the  month  of  May,  1890,  and 
about  two  months  prior  to  the  levy  of  the  attachment  in 
favor  of  Diess;  that  on  October  26,  1890,  Redgwick  sold 
the  bricks  to  the  plaintiflf,  neither  of  them  having  any 
knowledge,  at  the  time  of  the  sale,  of  the  existence  of  the 
attachment,  its  issuance,  or  levy.  There  was  an  effort  on 
behalf  of  the  defendant  to  show  that  the  bricks  belonged 
to  the  Western  Dry  House  &  Construction  Company,  and 
it  was  shown  that  Hinchliff  and  Eedgwick  had  at  one 
time  been  members  of,  or  interested  in,  the  company,  but 
there  was  no  evidence  which  would  sustain  the  verdict 
returned  by  the  jury. 
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There  are  some  other  assignments  of  error  in  reference 
to  the  trial  judge  giving  certain  instructions,  and  also  in 
refusing  to  give  an  instruction  requested  by  plaintiff,  and 
a  further  assignment  in  regard  to  the  action  of  the  judge 
in  overruling  objections  to  and  admitting  testimony,  but 
we  do  not  deem  it  necessary  to  discuss  them  now,  as  a 
determination  of  them  is  not  necessary  to  a  decision  of 
the  main  question  in  the  case,  nor  would  it  materially 
assist  in  another  trial,  should  there  be  one.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 


48    133 

Jonas  Pry  v.  Gustavb  Kaessner.        ^  ^ 

Filed  Apbil  21, 1896.    No.  6492. 

L  Intozicating  Liquors:  License  Fees:  Payment.  There  exists  no 
authority  in  this  state  to  grant  license  to  sell  intoxicating  liquors 
without  payment  in  full  of  the  fee  prescribed  by  law,  and  a  license 
issued  without  such  payment  of  the  fee  is  invalid. 

2.  Malicious  Prosecution.  A  person  may  institute  a  criminal  prosecu- 
tion when  the  apparent  facts  are  sufficient  to  induce  a  discreet  and 
prudent  person  to  believe  that  the  party  to  be  accused  has  com- 
mitted the  crime  with  which  he  is  to  be  charged,  and  although  the 
accused  may  be  adjudged  innocent,  the  complainant  will  not  be 
liable  in  an  action  for  malicious  prosecution. 

8.  Arrest  Without  Warrant.  "Every  sheriff,  deputy  sheriff,  constable, 
marshal,  or  deputy  marshal,  watchman,  or  police  officer  shall 
arrest  and  detain  any  person  found  violating  any  law  of  this  state, 
or  any  legal  ordinance  of  any  city  or  incorporated  village,  until  a 
legal  warrant  can  be  obtained."    (See  Criminal  Code,  sec.  2S3.) 

4.  Action  to  Becover  Damages  for  Malicious  Prosecution:  Verdict 
FOR  Plaintiff.  Evidence  examined,  and  held  insufficient  to  sup- 
port the  verdict. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 
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William  S.  PoppletoUy  for  plaintiff  in  error. 
J  antes  W.  Garr^  contra. 

Harrison,  J. 

In  this  action  Gustave  Kaessner  sought  to  recover 
damages  in  the  sum  of  f20,000' alleged  to  have  been  suf- 
fered by  him  as  the  consequences  of  his  malicious  prose- 
cution by  Jonas  Fry,  the  marshal  of  the  village  of  Elk- 
horn,  and  a  number  of  others,  who  were  made  defendants, 
but  as  to  whom  no  more  specific  reference  need  be  made, 
as,  during  the  trial,  a  nonsuit  of  plaintiff's  cause  of  action 
was  entered  as  to  all  of  them.  A  trial  of  the  issues  was 
had,  and  the  plaintiff  in  the  district  court  was  accorded  a 
verdict  and  judgment  against  Jonas  Fry  in  the  sum  of 
$350.  Error  proceedings  have  been  prosecuted  to  this 
court  on  behalf  of  Fry. 

During  a  portion  of  the  year  1890  one  August  C.  Uhtof 
was  running  a  saloon,  or  was  engaged  in  the  business  of 
selling  liquor,  in  a  building  or  room  which  belonged  to 
Gustave  Kaessner,  situated  in  the  village  of  Elkhorn.  As 
authority  to  engage  in  such  business,  Uhtof  had  ob- 
tained from  the  village  board  what  was  issued  and  pur- 
ported to  be  a  license  for  his  conducting  such  business 
one  year,  commencing  January  20, 1890,  and  terminating 
January  20,  1891,  for  which  he  was  to  pay  quarterly  in 
advance.  He  had  paid  on  January  19,  1890,  $125,  April 
19,  1890,  |125,  and  no  more.  Differences  and  trouble 
arose  between  Uhtof  and  the  village  board,  probably 
more  especially  in  regard  to  an  occupation  tax,  which  the 
board  demanded  of  him  and  he  refused.  The  board  took 
counsel  and  were  advised  by  an  attorney,  after  he  had 
been  fully  informed  upon  and  fully  investigated  the  sub- 
ject,  that  Uhtof's  supposed  license  to  sell  liquors  was 
void,  and  that  he  was  liable  to  arrest  or  that  his  place 
could  be  closed;  that  the  latter  was  the  proper  and  the 
better  course  to  pursue,  and  the  one  favored  by  counsel. 
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Of  all  this  Fry,  the  marshal,  was  informed  by  the  board, 
or  some  of  its  members,  and  furthermore,  he  had  an  inter- 
view with  the  attorney,  in  which  he  was  told  the  same, 
in  substance.  The  board,  at  one  of  its  meetings,  made  an 
order  by  which  it  purported  to  revoke  Uhtof  s  license, 
and  in  the  endeavor  to  have  him  stop  selling  liquors  there 
were  some  suits  at  law  commenced  and  prosecuted.  But 
to  come  to  the  occurrences  with  which  we  are  more  par- 
ticularly concerned,  because  from  them  sprung  the  case 
at  bar.  On  the  7th  of  September,  1890,  in  the  evening, 
Uhtof  was  arrested,  and  we  will  say  here  that  at  the  date 
just  alluded  to  his  license  was  of  no  force  or  effect,  was 
void,  if  it  ever  had  been  of  any  validity,  for  the  reason,  if 
none  other,  that  he  had  never  paid  the  license  fee  in  full. 
He  had  not  even  paid  the  installments.  The  license  is 
void  if  the  fee  is  not  paid  in  full.  {Zielke  v.  Sffafe,  42  Neb., 
750.)  It  appears  that  after  Uhtof's  arrest  he  was  taken  to 
the  village  jail  and  kept  there  during  the  night.  Kaess- 
ner,  whose  place  of  business  was  near  Uhtof  s  saloon, 
when  on  his  way  to  business  on  the  morning  of  the  18th 
of  September,  1890,  noticed  that  Uhtof  s  saloon  was  not 
open  and  went  into  some  other  room  or  rooms  of  the  same 
building,  where  it  appears  Uhtof  and  his  family  lived, 
and  questioned  some  members  of  the  family  in  regard  to 
the  whereabouts  of  Uhtof.  While  he  was  there  Uhtof 
came  in,  and  during  a  conversation  they  then  had,  Uhtof 
asked  Kaessner  to  tend  bar  during  the  day,  as  he,  Uhtof, 
could  not  be  there  to  do  so,  but  must  attend  his  trial  or 
hearing  to  be  held  then.  To  this  Kaessner  assented  and 
was  given  the  key  to  the  saloon,  and  opened  it  and  pre- 
pared for  customers,  and  it  was  in  the  testimony  that  it 
was  not  long  until  customers  came  and  he  served  them, 
selling  them  some  beer,  Jonas  Pry  testified  on  this  point 
as  follows: 

Q.  You  may  state  what  the  facts  were,  as  known  to 
you,  regarding  the  actual  selling  of  liquor  by  Gustave 
Kaessner  here  on  the  morning  of  his  arrest,  September  18. 

A.  He  was. 


136  NEBRASKA  REPORTS.  [Vol.48 


Fry  V.  Kaessner. 


Q.  How  do  you  know  he  was  selling  liquor? 

A.  I  saw  him. 

The  marshal,  between  10  and  11  o'clock  of  that  morn- 
ing, went  to  the  saloon,  without  a  warrant,  and  after 
some  resistance  from  Kaessner  and  also  from  Uhtof ,  who 
was  then  in  the  saloon,  and  after  calling  in  help,  finally 
arrested  Kaessner  as  he  stood  behind  the  bar  and  took 
him  to  the  jail  and  put  him  in  and  left  him  there  until  he 
(the  officer)  went  to  the  residence  of  a  justice  of  the  peace, 
about  three-quarters  of  a  mile  distant,  and  with  the  jus- 
tice returned  to  the  village.  A  complaint  was  prepared 
and  verified  by  the  marshal,  charging  Kaessner  with  sell- 
ing intoxicating  liquors  without  first  having  obtained  a 
license  authorizing  such  selling  by  him,  and  a  warrant 
was  issued.  At  about  1  o'clock  in  the  afternoon  Kaess- 
ner was  taken  before  the  justice  of  the  peace,  David 
Smith,  to  have  his  hearing  and  applied  for  a  change  of 
venue,  and  the  case  was  transferred  to  be  heard  before 
Ed  A.  Shaw,  a  justice  of  the  peace  in  the  city  of  Omaha. 
Fry  took  Kaessner  to  Omaha  and  kept  him  in  a  hotel 
over  night,  and  the  next  morning  took  him  to  the  county 
jail  and  left  him  there,  where  he  was  kept  something 
more  than  a  day,  when  he  furnished  bond  and  was  re- 
leased. On  October  15,  1890,  Kaessner  had  a  hearing 
and  was  discharged. 

One  proposition  raised  by  the  assignments  of  error, 
and  mainly  depended  upon  by  counsel  for  plaintiff  in 
error,  is  that  the  verdict  was  not  sustained  by  sufficient 
evidence.  The  testimony  discloses  that  Uhtof  was  con- 
ducting the  saloon  business  in  the  village  of  Elkhorn 
without  any  valid  license  or  authority  so  to  do ;  also,  that 
Kaessner,  on  the  morning  of  the  18th  of  September,  1890, 
was  "tending  bar  or  running  the  saloon  for  Uhtof,  and 
sold  intoxicating  liquor  at  that  time  and  place,  and  fur- 
ther, that  Jonas  Fry  was  the  marshal  of  the  village; 
that  he  knew  all  the  facts  in  regard  to  Uhtof  s  carrying 
on  the  business  without  legal  right  to  do  so;  that  Fry 
saw  Kaessner  in  the  saloon  selling  liquors  on  the  morn- 
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ing  the  arrest  was  made,  and  he  was  also  informed  by 
other  persons  of  sales  of  intoxicants  made  there  by  Kaess- 
ner  on  that  morning."  It  has  been  said  "Probable  cause 
[for  a  criminal  prosecution]  is  a  reasonable  ground  of  sus- 
picion,  supported  by  circumstances  sufllciently  strong  in 
themselves  to  warrant  a  cautious  man  in  believing  that 
the  accused  was  guilty"  of  the  offense  named,  {Chicagoy 
B.  &  Q.  R.  Go.  V.  Kriski,  30  Neb.,  215;  Diers  v.  Mallon,  46 
Neb.,  121.)  The  prosecution  may  act  upon  appearances. 
If  the  apparent  facts  are  such  that  a  discreet  and  prudent 
person  would  be  led  to  the  belief  that  the  accused  had 
committed  a  crime,  he  will  not  be  liable  in  this  action, 
although  it  may  turn  out  that  the  accused  was  innocent. 
Such  a  case  must  be  presented  as  would  induce  a  sober, 
sensible,  and  discreet  person  to  act  upon  it.  (Cooley, 
Torts,  note  2,  p.  182.)  Unquestionably,  on  the  facts  and 
circumstances  as  developed  in  the  testimony  in  this  case 
with  reference  to  the  illegal  sales  of  intoxicating  liquors 
by  Kaessner  the  morning  of  his  arrest  for  such  acts,  Fry, 
having  knowledge  of  them,  was  warranted  in  makin*:: 
the  complaint  and  instituting  the  prosecution.  (Chicago^ 
B.  d  Q.  B.  Co.  V.  KHskiy  supra,)  In  this  connection  the 
question  of  the  arrest  of  Kaessner  without  a  warrant  and 
his  detention  until  one  could  be  obtained  arises.  It  is 
provided  in  section  283  of  the  Criminal  Code:  "Every 
sheriff,  deputy  sheriff,  constable,  marshal  or  deputy  mar- 
shal, watchman,  or  police  oflftcer  shall  arrest  and  detain 
any  person  found  violating  any  law  of  this  state  or  any 
legal  ordinance  of  any  city  or  incorporated  village,  until 
a  legal  warrant  can  be  obtained."  The  oflflcer  in  this  case 
had  been  informed  that  Kaessner  was  selling  liquor  in 
XJhtof's  saloon,  for  the  running  of  which  the  officer  knew 
there  was  no  valid  license.  He  saw  the  accused  sell 
liquor  that  morning  and  in  that  place,  and  when  he  went 
to  make  the  arrest  Kaessner  was  behind  the  bar,  with  the 
liquors  at  hand  and  ready  for  business,  although  the  evi- 
dence did  not  show  that  he  was,  just  at  the  immediate  in- 
stant of  his  arrest,  dealing  out  or  passing  liquor  over  the 
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bar.  Doubtless  the  officer  was  justified  in  making  the 
arrest  as  he  did  without  a  warrant,  and  detaining  Kaess- 
ner  until  it  could  be  obtained,  but  the  better  and  the 
proper  coul'se  would  have  been  to  have  filed  a  complaint 
and  obtained  a  warrant  before  making  the  arrest  Kaess- 
ner  was  a  business  man  and  citizen  of  the  village,  and  it 
was  reasonable  to  suppose  that  he  would  not  flee  to  avoid 
the  arrest  before  a  warrant  could  be  issued.  There  was 
no  necessity  for  his  immediate  apprehension.  It  was  not 
claimed  that  he  was  committing  a  breach  of  the  peace  or 
creating  disorder.  "But  when  the  offense  committed  is  a 
misdemeanor  only,  then  even  an  officer  should  not  ordi- 
narily arrest  without  a  warrant,  unless  the  offender  is 
found  by  the  officer  himself  in  the  act.  The  reason  is 
obvious.  In  cases  of  misdemeanor  there  is  not  that 
probability  that  the  offender  will  abscond,  *  *  *  as 
in  cases  of  felony."  (Warren,  Ohio  Criminal  Law,  48.) 
The  verdict  rendered  was  not  supported  by  the  evidence, 
hence  the  judgment  of  the  district  court  must  be  reversed 
and  the  cause  remanded  for  further  proceedings. 


Beversed  and  BEMANDM). 


Fuller,  Smith  &  Fuller,  appellants,  v.  J.  M.  Pauley 

BT  AL.,  APPELLEES. 

Filed  April  21, 1896.    No.  6521. 

1.  Vendors'  Liens:  Mechanics'  Liens:  Priobities.  A  person  who 
furnishes  materials  for  use  in  the  erection  of  buildings  on  land  to 
one  in  possession  thereof  under  contract  of  sale  may  acquire  a 
mechanic's  lien  on  the  premises  for  any  unpaid  amount  of  the 
price  of  the  materials,  but  if  there  is  no  agreement  between  the 
vendor  and  vendee  of  the  land  that  the  improvements  shall  be 
made,  the  lien  can  only  attach  to  the  interest  of  the  vendee  and 
will  be  subsequent  and  inferior  to  the  lien  of  the  vendor  for  any 
balance  of  the  purchase  price  for  the  land  remaining  unpaid. 
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2.  Conflicting  Evidence:  Review.  A  finding  of  a  trial  court  on  a 
point  in  respect  to  which  the  evidence  is  conflicting,  but  which 
there  is  sufficient  evidence  to  sustain,  will  not  be  disturbed. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Jackson,  J. 

Plielps  &  Sabin  and  Wigton  &  Whitham^  for  appellants. 
Allen^  Robinson  &  Reed  and  TF.  E.  Reedy  contra. 

Harrison,  J. 

It  appears  from  the  pleadings  and  evidence  in  this  case 
that  W.  T.  Searles  had  contracted  to  purchase  from  the 
state  a  section  of  what  is  generally  known  as  "school 
land,"  or  a  "school  section,"  and  had  such  written  evi- 
dences or  contracts  as  are  issued  in  transactions  of  this 
character  between  the  state  and  a  purchaser  of  school 
lands.  On  October  1, 1887,  he  sold  the  land  to  one  J.  M. 
Pauley,  the  price  agreed  upon  being  f  12.50  per  acre,  or 
f8,000  for  the  entire  tract.  Pauley  was  to  pay  the 
amount  then  unpaid  to  the  state,  |4,320,  and  to  pay  in 
cash  to  Searles  f  3,680.  Of  this  last  mentioned  sum  he 
paid  but  f 80.  In  December  of  the  same  year,  or  the  fol- 
lowing January,  pursuant  to  an  agreement  then  entered 
into  by  the  parties,  Pauley  gave  his  notes,  payable  six 
months  after  date,  to  Searles  for  the  unpaid  balance  of 
the  amount  of  what  was  to  have  been  the  cash  payment 
of  the  purchase  consideration.  After  this  arrangement 
Pauley  took  possession  of  the  land  and  remained  in  pos- 
session until  about  November  1,  1888,  and  during  the 
time  just  indicated  erected  a  house  and  barn  and  made 
some  other  improvements  thereon,  and  for  the  lumber 
and  other  materials  used  in  so  doing  became  indebted  to 
the  appellants,  and  also  to  S.  K.  Painter  for  some  mate- 
rial. These  bills  not  being  paid,  a  lien  was  prepared  and 
filed  by  each  party,  in  accordance  with  the  provisions  of 
our  statute  in  relation  ^o  mechanics'  liens,  and  in  this,  an 
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action  by  appellants  to  enforce  their  lien,  and  in  which 
S.  K.  Painter,  the  other  lien-holder,  and  W.  T.  Searles 
were  made  defendants,  a  decree  was  rendered  foreclosing 
the  lien  of  appellants,  also  that  of  Painter,  bnt  subordi- 
nating them  to  the  rights  or  demand  of  Searles,  Pauley's 
vendor,  for  the  unpaid  balance  of  the  purchase  price  of 
the  land. 

The  question  of  the  priority  as  between  the  liens  for 
material  and  the  vendor's  claim  for  unpaid  purchase 
money  is  the  main  one  presented  by  the  appeal.    Collat- 
( ral  to  this,  but  quite  important  in  a  final  determination 
of  the  case,  is  the  inquiry  of  whether  Pauley,  as  a  part 
consideration  for  the  sale  of  the  land  to  him  bv  Searles, 
agreed  to  build  the  dwelling  and  barn,  the  furnishing  of 
materials  for  which  by  the  lien-holders,  respectively,  is 
the  basis  of  the  lien  of  appellants  and  of  S.  K.  Painter. 
The  evidence  on  this  point  in  the  case  is  conflicting,  and 
the  judge  before  whom  it  was  tried  made  a  general  find- 
ing on  the  issues  involved  in  favor  of  Searles,  which  com- 
prised and  included  a  finding  that  it  was  no  part  of  the 
consideration  for  the  purchase  of  the  land  that  Pauley 
should  build  the  house  and  barn,  and  this  conclusion  was 
amply  supported  by  the  evidence  and  will  not  be  dis- 
turbed.   The  evidence  discloses  that  Searles  did  not  as- 
sign  to  Pauley  the  contracts  of  purchase  issued  by  the 
state,  but  retained  them  in  his  possession,  and  intended 
to  do  so  until  the  whole  sum  which  he  would  realize  from 
the  transaction  should  be  paid  to  him.     With  these  con- 
ditions shown  to  exist, — a  contract  of  sale  from  vendor  to 
vendee,  a  portion  of  the  purchase  money  unpaid,  no  part 
of  the  consideration  between  the  vendor  and  vendee  be- 
ing an  agreement  by  the  vendee  to  erect  the  improve- 
ments, there  being  in  fact  no  such  an  agreement,  while 
the  right  to  a  lien  for  materials  furnished  to  make  the 
improvements  might  arise  and  attach, — it  could,  in  any 
event,  be  only  to  the  interest  of  the  vendee  in  the  prop- 
erty and  as  a  lien  subject  and  inferior  to  the  right  of  the 
vendor   for   any   unpaid   balance   of   purchase   money. 
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{Ifenfzer  v.  PeterSy  33  Pac.  Rep.  [Wash.],  1078;  Thomm  v. 
Ellwon,  22  S.  W.  Rep.  [Ark.],  95;  Wilkins  v.  Litchfieldy  29 
N.  W.  Rep.  [la.],  447;  Smith  v.  Hnckaby,  23  S.  W.  Rep. 
[Tex.],  397;  Phillips,  Mechanics^  Liens,  sec.  72.)  The 
judgment  of  the  district  court  is 

Affirmed. 


Susan  A.  McClelland  v.  Benjamin  F.  Scroggin. 

Filed  April  21, 1896.    No.  6505. 

1.  Continuance:   Absent  Witnesses:    Affidavit.    A  motion  and  the 

affidavit  filed  in  support  thereof  which  did  not  show  that  if  a  con- 
tinuance was  granted  the  evidence  of  the  absent  witness  or  his 
personal  attendance  could  or  would  be  obtained,  held  insufficient. 

2.  NegUgence:  Ordinaky  Care.    The  care  which  may  be  termed  ordi- 

nary is  such  a  degree  of  care  as  a  prudent  and  reasonable  man 
would  exercise  under  the  existing  circumstances  and  conditions. 
Where  the  known  risks  are  enhanced  the  degree  of  care  should 
correspondingly  increase. 

3.  Steam-Threshers:  Fires:   Negligence:   Evidence.    The  facts  and 

circumstances  in  evidence  in  this  case  with  reference  to  the  man- 
agement and  operation  of  the  engine  of  a  steam-thresher,  more 
particularly  in  respect  to  the  manner  of  dumping  or  throwing 
ashes  and  cinders  and  live  coals  therefrom  in  the  stack-yard  near 
to  the  straw  and  stacks  of  grain,  and  the  condition  in  which  such 
ashes,  cinders,  and  coals  were  there  left,  Jield  to  present  questions 
of  negligence  which  should  have  been  submitted  to  the  jury. 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Hastings,  J. 

Cole  dc  Brown  and  S.  W.  Christy ^  for  plaintiff  in  error. 

Searle  &  Coleman,  contra. 

Harrison,  J; 

During  the  fall  of  1891  the  defendant  in  error  was 
operating  what  is  generally  designated  a  "steam- 
thresher,"  and  with  it  threshed  grain  for  the  plaintiff 
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in  error,  in  such  quantity  that  the  bill  for  services 
amounted  to  f  103.     This  the  plaintiff  in  error  did  not 
pay    and    this    suit   was    instituted    for    its    recovery. 
Plaintiff  in  wror,  in  her  pleading,  admitted  the  account 
both  as  to  its  origin  and  amount,  but  alleged  that  while 
engaged  in  threshing  for  her  the  defendant  in  error  and 
his  employes  carelessly  and  negligently  dumped  or  de- 
posited ashes,  cinders,  and  live  coals  from  the  engine,  a 
part  of  the  thresher,  on  the  ground,  so  that  fire  was 
communicated  to  the  loose  straw  on  the  premises  around 
the  thresher  and  to  the  unthreshed  wheat  and  stacks, 
and  there  was  thereby  destroyed  wheat  belonging  to 
plaintiff  in  error,  of  the  value  of  $182.60,  all  of  which 
aflarmative  matter  pleaded  by  plaintiff  in  error  the  de- 
fendant in  error  denied.     When  the  case  was  called  for 
trial  it  was  agreed  that,  as  the  issues  were  joined,  the 
plaintiff  in  error  was  charged  with  the  burden  and  should 
first  produce  proof.    At  the  close  of  the  testimony  intro- 
duced in  her  behalf  the  judge  instructed  the  jury  as  fol- 
lows: "Defendant  admits  the  claim  of  plaintiff  for  |103 
and  interest  from  November  20, 1891,  and  seeks  to  avoid 
the  same  by  a  claim  for  damages  for  negligence  on  the 
part  of  plaintiff  in  the  handling  and  care  of  plaintiff's 
traction  engine,  whereby  defendant's  wheat  and  straw 
is  alleged  to  have  been  burned.     In  the  view  of  the  court 
the  defendant  has  failed  to  produce  any  suflBcient  evi- 
dence to  substantiate  this  claim.     You  will  therefore  find 
your  verdict  in  this  cause  for  plaintiff  in  the  amount  of 
his  claim."    The  jury  followed  the  directions  contained  in 
the  instruction  and  returned  a  verdict  in  favor  of  defend- 
ant in  error  for  |112,  for  which  amount,  after  motion  for 
new  trial  heard  and  overruled,  judgment  was  rendered. 
Prior  to  the  trial,  an  application  was  made  on  behalf 
•  of  the  plaintiff  in  error  for  a  continuance  of  the  case. 
This  was  in  the  usual  form  of  a  motion  supported  by  affi- 
davit.    The  application  was  made  on  March  7,  1893,  and 
it  was  stated  in  the  affidavit  accompanying  the  motion 
that  one  Frank  Eibley  was  a  material  witness  for  the  af- 
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fiant;  that  he  was,  in  the  fore  part  of  February,  1893,  at 
Maryville,  Kansas,  where  affiant  wrote  with  reference  to 
his  being  present  to  testify  in  the  cause  on  behalf  of  affi- 
ant, and  on  or  about  February  13,  1893,  received  a  letter 
from  Frank  Ribley  stating  that  he  would  be  back  to  Oak, 
Nuckolls  county,  Nebraska,  about  March,  1893,  and  not 
later  than  March  5,  1893,  and  it  was  further  stated  that 
the  witness  had  not  returned  according  to  his  promise 
to  the  knowledge  of  affiant,  nor  had  she  heard  anything 
more  from  him;  that,  placing  reliance  in  the  promise  of 
the  witness  to  be  present  and  give  testimony,  affiant  had 
taken  no  steps  to  procure  his  deposition.  The  affidavit 
filed  in  support  of  the  motion  for  a  continuance  failed  to 
show  that  the  evidence  of  the  absent  witness  or  his  per- 
sonal attendance  would  probably  be  obtained  if  a  con- 
tinuance was  allowed,  hence  it  was  insufficient  and  the 
judge  did  not  err  in  overruling  the  motion.  {Polin  v.  instate^ 
14  Neb.,  540;  Barton  v.  McKay,  36  Neb.,  632.) 

The  only  further  question  is,  did  the  trial  court  err  in 
directing  a  verdict  in  favor  of  defendant  in  error,  or  in 
effect  deciding  and  stating  that  the  plaintiff  in  error  had 
not  produced  any  sufficient  testimony  to  show  that  de- 
fendant in  error  or  his  employes  had  been  guilty  of  any 
negligence  in  operating  the  engine  and  thresher,  which 
had  been  the  cause  of  the  fire,  or  was  there  sufficient  evi- 
dence on  this  point  to  require  its  submission  to  the  jury 
as  a  question  of  fact  for  their  determination?  The  evi- 
dence disclosed  that  the  threshing  was  commenced  either 
Wednesday  or  Thursday  of  the  week,  and  that  it  was  in 
progress  on  Friday  until  about  5  o'clock  P.  M.,  and  again 
on  Saturday.  During  all  the  time  the  work  was  done  in 
one  stack-yard,  in  which  there  were,  in  all,  eight  stacks  of 
grain.  The  position  of  the  engine  was  changed  two  or 
three  times,  and  at  each  place  in  the  stack-yard  or  field 
where  it  had  stood  there  had  been  dumped  or  thrown  out 
ashes  and  cinders,  and  in  at  least  two  of  them  live  coals. 
On  Saturday  the  wind  was  quite  strong  and  carried  with 
it  loose  straw,  which  it  strewed  around  and  over  the 
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stack-yard,  and  the  prevalence  of  the  high  wind  and  the 
consequent  inconvenience  caused  in  the  threshing  with 
the  engine  and  separator  in  the  positions  they  occupied 
when  work  was  begun  in  the  morning,  necessitated  that 
they  be  changed  during  the  day.    Work  was  stopped  on 
Saturday  evening  and  the  machine  left  in  position  for 
further  operation.     Between  10  and  11  o'clock  on  Satur- 
day night  the  straw  and  some  of  the  grain  stacks  were 
discovered  to  be  burning.     The  steam-thresher  is  but  one 
of  the  advanced  types  of  implements  used  by  man  in  his 
labors,  and  has  been,  with  others  of  a  similar  kind,  sup- 
plied by  inventive  genius  and  ingenuity  as  his  wants  have 
become  apparent  in  the  progress,  development,  and  ad- 
vancement of  the  people  in  the  various  pursuits  of  life, 
and  its  use  is  proper  and  necessary,  and  any  new  condi- 
tions or  relations  arising  from  the  use  of  this  or  any  of  the 
new  devices  or  implements  are  to  be  adjusted  as  they  pre- 
sent themselves.     In  the  use  of  the  steam-thresher  the 
agency  of  fire  must  be  employed,  and  in  the  near  presence 
of  straw  and  other  combustible  material,  but  we  have  no 
doubt  that  the  established  rule  that  such  care  should  be 
exercised  in  its  use  as  a  prudent  and  reasonable  man 
would  take  under  the  existing  circumstances  should  ap- 
ply and  govern.     Where  the  known  risks  are  enhanced, 
the  degrees  of  care  and  diligence  should  increase  corre- 
spondingly.    {City  of  Beatrice  v.    Reid,   41   Neb.,    214.) 
Viewed  in  the  light  of  this  rule,  the  evidence  in  the  case 
at  bar  presented  subject-matter  for  the  examination  and 
determination  of  the  jury,  and  the  judge  should  have  sub- 
mitted it  to  them,  and  it  was  therefore  error  to  direct  a 
verdict    The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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John  A.  Fuller  bt  al.  v.  Brownell  &  Company. 

FxLED  April  21, 1896.    No.  6488. 

1.  Replevin:  Title  of  Third  Person.    It  is  a  good  defense  to  an  action 

in  replevin  to  prove  title  and  right  of  possession  in  a  third  person. 

I  48    145; 

2.  Chattel  Mortgages:  Failure  to  Register.  "  A  chattel  mortgage  is  1  82  673 

good  between  the  parties  thereto,  and  all  others,  except  creditors 
of  the  mortgagor  or  subsequent  purchasers  and  mortgagees  in 
good  faith,  though  not  filed  as  required  by  statute. 

3. :   Consideration.    Extension  of  time  for  the  payment  of  a 
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debt  is  a  sufficient  consideration  for  a  chattel  mortgage  given  by 
the  debtor  to  secure  such  indebtedness. 

4.  Hes  Judicata:  Parties.    A  judgment  is  binding  upon  the  parties 

thereto  and  their  privies,  as  to  the  issues  adjudicated. 

5.  Landlord  and  Tenant:  Removal  of  Trade-Fixtures.    In  the  ab- 

sence of  an  agreement  or  consent  of  the  landlord,  a  tenant  cannot 
remove  trade-fixtures  after  the  expiration  of  the  tenancy,  or  after 
the  tenant  has  surrendered  possession.  (Friedlander  v.  Ryder,  30 
Neb.,  783.) 

6.  Chattel  Mortgages:  Remoa'al  of  Fixtures.    A  chattel  mortgagee 

has  no  greater  rights  than  a  tenant  to  remove  mortgaged  fixtures 
after  the  tenant  has  quit  possession.  Free  v,  Stuart,  39  Neb.,  220, 
followed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Keysor,  J, 

B.  N.  Robert sof}^  for  plaintiffs  in  error. 

Ijane  &  Murdockj  contra, 

NORVAL,  J. 

This  was  an  action  of  replevin  by  Brownell  &  Co. 
against  John  A.  Fuller  and  Daniel  W.  Smith  to  obtain 
possession  of  a  portable  engine  and  boiler  and  the  appli- 
ances connected  therewith.  The  jury,  under  the  direc- 
tion of  the  trial  judge,  returned  a  verdict  finding  that  the 
plaintiff,  at  the  commencement  of  the  action,  had  the 
right  of  possession  in  the  property  and  a  special  interest 
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therein  for  the  sum  of  f  899.47,  and  assessing  the  damages 
for  the  unlawful  detention  at  fifty  cents  against  each  de- 
fendant From  a  judgment  rendered  on  the  verdict  a 
joint  petition  in  error  is  prosecuted  by  the  defendants. 

One  J.  A.  Silver  and  the  defendant  Smith,  from  Novem- 
ber, 1889,  until  July  12  of  the  following  year,  were  part- 
ners engaged  in  running  a  planing  mill  at  South  Omaha, 
under  the  name  and  style  of  Silver  &  Smith.  The  build- 
ing in  which  the  business  was  conducted  was  leased  from 
the  defendant  Fuller,  the  owner  thereof.  During  the 
existence  of  said  partnership,  plaintiff  sold  to  the  firm 
the  property  in  controversy,  and  notes  of  Silver  &  Smith 
were  taken  for  part  of  the  purchase  price.  These  notes 
not  having  been  paid  at  maturity,  on  June  20,  1890,  the 
firm  executed  to  plaintiff  two  renewal  notes  aggregating 
1899.45,  due  in  ninety  days,  and  also  verbally  promised  to 
give  a  lien  on  the  property  in  dispute  as  security  for  the 
payment  of  the  indebtedness.  Accordingly,  on  the  8th  day 
of  July,  1890,  to  secure  said  notes,  J.  A.  Silver,  for  and  on 
behalf  of  the  partnership,  and  in  the  name  of  the  firm,  exe- 
cuted and  delivered  a  written  mortgage  to  the  plaintiff 
upon  said  chattels.  Shortly  thereafter  the  firm  of  Silver 
&  Smith  was  dissolved,  the  latter  retiring  therefrom  and 
the  former  taking  the  assets  and  agreeing  to  pay  the  part- 
nership liabilities.  After  the  maturity  of  the  mortgage, 
plaintiff  instituted  this  action  to  recover  the  property, 
claiming  a  special  interest  therein  under  and  by  virtue  of 
said  mortgage.  It  was  established  upon  the  trial  that 
the  mortgage  debt  remained  wholly  unpaid,  and  that  the 
conditions  of  the  mortgage  were  broken.  Plaintiflf,  there- 
fore, showed  such  an  interest  as  entitled  it  to  the  imme- 
diate possession  of  the  property,  as  against  the  defend- 
ants, unless  they  proved  a  superior  title  in  themselves,  or 
one  of  them,  or  in  a  third  person.  The  verdict  is  not 
contrary  to  the  evidence,  since  defendants  did  not  estab- 
lish any  one  of  these  things  upon  the  trial,  although  they 
offered  evidence  along  that  line,  which  was  excluded  by 
the  trial  judge. 
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Complaint  is  made  of  the  rulings  upon  the  admission 
and  exclusion  of  testimony.  It  is  insisted  by  the  plaint- 
iff that  they  cannot  be  reviewed,  since  the  defendants 
joined  in  the  motion  for  a  new  trial  and  the  petition  in 
error,  and  the  judgment  being  sight  as  to  one,  must  be 
affirmed  as  to  both.  It  has  been  repeatedly  decided  that 
a  joint  assignment  of  errors  by  two  or  more  parties  to  a 
suit  in  a  petition  in  error,  or  a  motion  for  a  new  trial,  will 
be  denied  as  to  all  unless  it  can  properly  be  sustained  as 
to  all  joining  therein.  {Long  v.  Clapp,  15  Neb.,  417;  Real 
V.  Hollister,  17  Neb.,  661;  BoJdt  v.  Bvdwig,  19  Neb.,  739; 
Scott  v.Chope,  33  Neb.,  41;  Gordon  v.  Little^  41  Neb.,  250; 
Small  V.  Sandallj  45  Neb.,  306.)  The  defendants  do  not 
question  the  soundness  of  the  doctrine  stated,  but  they 
deny  the  application  to  this  case.  The  plaintiff  claims 
that  defendant  Smith  has  no  standing  in  this  court,  and 
the  judgment  as  to  him  was  proper,  because  he  never 
made  the  slightest  endeavor  to  establish  a  fact  tending 
to  show  that  he  was  entitled  to  the  possession  of  said 
machinery,  as  owner  or  otherwise.  While  it  is  true  no 
attempt  w^as  made  to  prove  title  or  right  of  possession  in 
Smith,  yet  he  did  tender  testimony  to  show  right  of  prop- 
erty and  right  of  possession  in  the  chattels  in  controversy 
in  his  co-defendant.  Fuller,  at  the  commencement  of  the 
suit.  Proving  title  and  right  of  possession  in  a  third  per- 
son is  a  good  defense  to  an  action  of  replevin.  Plaintiff 
must  recover  on  the  strength  of  his  own  title.  (Cobbey, 
Replevin,  sees.  784,  785;  Sutro  v.  Hoile,  2  Neb.,  186.)  Any 
testimony  tending  to  establish  a  defense  for  Fuller  was 
available  to  Smith.  The  rulings  upon  the  trial,  there- 
fore, affected  both  alike,  and  both  properly  joined  in  the 
assignments  of  error  in  this  court,  as  well  as  in  the  court 

below. 

Over  the  objections  of  the  defendants,  plaintiff  intro- 
duced in  evidence  the  chattel  mortgage  through  and  by 
which  it  claims  the  property  replevied,  and  this  ruling  is 
assigned  for  error.  It  is  urged  that  it  was  inadmissible, 
as  it  was  not  proven  that  the  instrument  was  ever  filed  in 
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the  office  of  the  county  clerk,  or  that  Fuller  had  notice 
of  the  mortgage  when  he  took  possession.  While  the 
mortgage  was  put  in  evidence,  the  certificate  of  the 
county  clerk  indorsed  thereon  showing  the  filing  of  the 
paper  was  neither  received  nor  offered  in  evidence.  With- 
out such  filing  the  mortgage  was  good  between  the  par- 
ties and  to  all  others,  except  creditors  of  the  mortgagor, 
or  subsequent  good  faith  purchasers  and  mortgagees. 
(Compiled  Statutes,  ch.  32,  sec.  14;  Ransom  v.  Schinela^  13 
Neb.,  76;  Sanford  v.  Munford,  31  Neb.,  792.)  It  is  not 
shown  that  either  of  these  defendants  was  a  creditor, 
mortgagor,  or  purchaser  of  the  property,  hence  proof  that 
the  mortgage  was  duly  filed  was  unnecessary  to  its 
validity. 

It  is  urged  that  no  consideration  was  shown  for  the 
execution  of  the  mortgage.  This  objection  is  not  well 
taken.  It  is  undisputed  that  the  notes  secured  by  the 
mortgage  were  renewals  of  others  given  by  the  firm  of 
Silver  &  Smith  for  the  purchase  price  of  the  property 
mortgaged,  which  notes  had  matured;  that  at  the  time 
such  renewals  were  taken,  plaintiff  demanded  that  they 
be  secured  upon  the  machinery  in  question;  that  such 
security  was  promised,  and  that  subsequently,  in  pursu- 
ance of  this  arrangement,  the  mortgage  was  executed. 
There  was  an  extension  of  the  time  for  the  payment  of 
the  debt,  which  was  a  sufficient  consideration  for  the 
mortgage.    {Westhvimcr  v.  Phillipsy  11  Neb.,  62.) 

The  judgment,  pleadings,  and  files  in  a  case  tried  in 
the  district  court  of  Douglas  county,  entitled  J.  A.  Fuller 
V.  John  A.  Silver,  which  was  an  action  in  replevin  to  ob- 
tain the  property  involved  in  this  case,  were  introduced 
in  evidence  and  treated  by  the  court  as  constituting  an 
estoppel.  While  the  issues  in  the  two  actions  were  the 
same,  the  parties  were  different,  with  the  exception  that 
Fuller  was  a  party  to  both  suits.  Moreover,  the  question 
of  title  to  the  property  was  not  passed  upon  or  adjudi- 
cated in  the  case  wherein  the  judgment  rendered  was 
introduced.     The  verdict  of  the  jury  in  Fuller  v.  Silver  is 
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as  follows:  "We,  the  jury,  duly  impaneled  and  sworn  to 
try  the  issue  joined  between  the  parties,  do  find  for  said 
defendant,  and  assess  his  damages  at  ten  dollars."  And 
the  judgment  rendered  thereon  is  as  follows:  "It  is  there- 
fore considered,  ordered,  and  adjudged  by  the  court  that 
the  defendant,  J.  A.  Silver,  go' hence  without  day  and 
have  and  recover  of  and  from  J.  A.  Fuller,  plaintiff 
herein,  the  sum  of  ten  dollars,  his  damages  as  by  the  ver- 
dict of  the  jury  assessed,  and  costs  herein  expended  at 
dollars,  and  execution  is  awarded  therefor."  Sec- 
tion 191  of  the  Code  of  Civil  Procedure  provides:  "In  all 
eases,  when  the  property  has  been  delivered  to  the  plaint- 
iff, where  the  jury  shall  find  upon  issue  joined  for  the  de- 
fendant, they  shall  also  find  whether  the  defendant  had 
the  right  of  property  or  the  right  of  possession  only,  at 
the  commencement  of  the  suit;  and  if  they  find  either  in 
his  favor,  they  shall  assess  such  damages  as  they  think 
right  and  proper  for  the  defendant,  for  which,  with  costs 
of  suit,  the  court  shall  render  judgment  for  the  defend- 
ant." It  was  disclosed  that  in  the  suit  of  Fuller  v.  Silver 
the  property  had  been  taken  under  the  writ,  and  posses- 
sion thereof  delivered  to  the  plaintiff.  Therefore,  the 
jury,  under  the  section  q\ioted,  should  have  found 
whether  the  right  of  property  or  the  right  of  possession 
only  was  in  the  defendant;  but  this  the  jury  failed  to  do. 
The  verdict  and  judgment  are  silent  as  to  the  ownership 
of  the  property,  and  that  question  not  having  been  adju- 
dicated in  that  court,  it  is  not  conclusive  upon  that  issue 
here.  We  do  not  say  that  the  judgment  and  pleadings 
were  inadmissible  as  evidence,  in  view  of  the  fact  that  it 
was  shown  that  Fuller  put  in  evidence  on  the  trial  of  that 
action  the  mortgage  in  controversy  here.  What  we  do 
hold  is  that  the  judgment  was  not  an  adjudication 
against  Fuller  upon  his  claim  of  title  to  the  property. 

There  was  no  error  in  allowing  to  go  in  evidence  the 
contract  entered  into  between  Silver  containing  the 
terms  of  the  dissolution  of  the  partnership  theretofore 
existing  between  Silver  &  Smith.     By  this  agreement, 
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Smith  turned  over  the  assets  of  the  firm,  including  the 
property  in  dispute,  to  Silver,  who  agreed  to  pay  the  in- 
debtedness of  the  firm.  This  contract  was  therefore  com- 
petent evidence,  as  tending  to  show  that  Smith  had 
parted  with  all  his  right  and  title  in  and  to  the  mort- 
gaged chattels. 

The  following  oflfer  of  testimony  made  by  the  defend- 
ants was  excluded  from  the  jury,  as  being  irrelevant,  im- 
material, and  incompetent:  "That  on  or  about  the  15th 
day  of  March,  1890,  the  said  firm  of  Silver  &  Smith  placed 
on  the  premises  described  in  Exhibit  C  [which  was  a  lease 
from  Fuller  for  his  building]  an  engine  and  boiler,  and 
that  said  engine  and  boiler  were  placed  there  and  became 
what  is  known  in  law  as  ^trade-fixtures;'  that  shortly 
after  the  expiration  of  the  lease — Exhibit  C — the  defend- 
ant Fuller  took  possession  of  the  premises,  with  the  trade- 
fixtures,  under  an  agreement  with  the  witness  Smith, 
and  said  possession  was  taken  on  or  about  the  5th  day  of 
July,  1890;  that  possession  of  the  premises  was  surren- 
dered to  the  defendant  Fuller  by  the  witness  Smith  not 
later  than  said  date,  under  an  agreement  between  Fuller 
and  Smith  that  Fuller  should  take  the  premises,  with  the 
trade-fixtui*es  thereon,  and  get  out  of  it  what  rent  was 
coming  to  him  for  the  use  of  the  premises."  This  testi- 
mony  should  not  have  been  excluded,  as  it  tended  to  show 
that  the  chattels  in  controversy  had  been  pledged  prior 
to  date  of  the  plaintiff's  mortgage,  by  one  of  the  members 
of  the  firm  of  Silver  &  Smith,  to  Fuller  as  security  for  a 
partnership  indebtedness,  and  further,  it  tended  to  estab- 
lish that  the  lease  had  been  surrendered  to  Fuller,  the 
landlord,  before  the  mortgage  was  executed.  If  the  en- 
gine and  boiler  were  trade-fixtures  and  were  left  in  Ful- 
ler^s  building  at  the  time  the  tenancy  ceased,  neither  the 
tenants  nor  their  mortgagee  had  the  right  afterwards  to 
remove  them,  in  the  absence  of  an  agreement  or  consent 
of  the  landlord  to  do  so.  {Friedlander  v.  Rydcr^  30  Neb., 
783;  Free  v.  Stuart,  39  Neb.,  220.)  The  excluded  testi- 
mony was  competent  as  tending  to  establish  a  defense  in 
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this  action.  Whether  the  machinery  was  placed  in  Pul- 
ler's building,  or  in  a  public  alley  joining  his  premises, 
was  a  question  of  fact  for  the  jury  to  determine  from  the 
evidence. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Beyersed  and  remanded. 


Jacob  Louis  v.  Union  Pacific  Railway  Company. 

FiL'EB  April  21, 1896.    No.  6387. 

Conflicting  Evidence:  Review.    A  question  of  fact  determined  on  con- 
flicting evidence  will  not  be  reviewed. 

Error  from  the  district  court  of  Platte  county.  Tried 
below  before  Sullivan,  J. 

McAllister  d  ComeliuSy  for  plaintiff  in  error. 

J.  M.  Thurston^  W.  R.  Kelly ^  and  E.  P.  Smithy  contra. 

NORVAL,  J. 

This  action  was  brought  to  recover  damages  against 
the  defendant  for  the  negligent  destruction  by  fire  from 
one  of  its  engines  of  about  one  hundred  and  twenty  tons 
of  hay  owned  by  the  plaintiff.  At  the  trial  there  was  a 
verdict  for  the  railroad  company,  and  from  an  order 
refusing  a  new  trial  plaintiff  prosecutes  error  to  this 

court. 

The  only  contention  here  is  that  the  verdict  is  contrary 
to  the  evidence.  No  witness  testified  to  having  seen  the 
fire  in  question  start.  Several  persons  were  called  and 
examined  by  plaintiff,  who  testified  that  they  saw  the 
fire  spring  up  shortly  after  defendant's  locomotive  and 
cars  had  passed  on  its  track,  from  which  it  might  be  in- 
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ferred  that  the  fire  originated  from  sparks  or  cinders 
thrown  or  cast  out  by  said  engine  into  the  dry  grass  and 
combustible  material  near  defendant's  right  of  way. 
Evidence  was  also  introduced  by  the  plaintiff  tending  to 
show  that  the  reputation  of  this  particular  engine  for 
setting  out  fires  was  bad.  On  the  other  hand,  evidence 
was  adduced  to  show  that  this  locomotive  was  equipped 
with  the  latest  and  most  approved  appliances  for  the  pre- 
vention of  the  escape  of  sparks  and  cinders,  and  at  the 
time  was  in  good  condition  and  was  operated  properly 
and  in  a  skillful  manner;  furthermore,  that  no  fire 
escaped  from  said  engine  on  said  date.  There  is  also 
testimony  tending  to  show  that  the  fire,  originated  too  far 
from  defendant's  right  of  way  to  have  been  started  by 
sparks  or  coals  from  the  engine,  had  any  escaped  there- 
from. There  is  ample  evidence  in  the  record  to  sustain  a 
finding  for  either  party,  the  testimony  being  so  conflict- 
ing.    The  verdict  not  being  unsupported  by  the  evidence, 

the  judgment  is 

Affirmed. 


Emma  L.  Van  Ettbn  et  al.  v.  Henry  A.  Kosters. 

Filed  April  21, 1896.    N(\.  6489. 

6a  a§  1-  Judgment  on  Pleadings.    It  is  error  to  render  a  judgment  for  the 

<K)  6161  plaintiff  upon  the  pleadings,  without  evidence,  for  a  larger  sum 

than  is  by  the  answer  admitted  to  be  due  him. 

2. :  Answer.  When  a  cause  is  decided  by  the  court  on  the  peti- 
tion and  answer,  without  evidence,  such  matters  of  defense  in  the 
answer  as  are  well  pleaded,  in  the  absence  of  a  reply,  are  to  be 
considered  as  established. 

8.  Action  on  Supersedeas  Bond:  Sbt-Off.    In  an  action  upon  a  super- 
sedeas bond  against  the  principal  and  sureties  thereon,  a  legal 
claim  due  from  the  plaintiff  to  such  principal  may  be  pleaded  as  a 
_  set-off. 

4.  :  Form  of  Judgment.    In  such  an  action  a  judgment  for  the 
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plaintiff  should,  under  section  511  of  the  Code  of  Civil  Procedure, 
state  which  defendant  is  the  principal  debtor  and  which  are 
sureties. 

: .    Flannagan  t?.  Cleveland,  44  Neb.,  58,  distinguished. 


Error  from  the  district  court  of  Douglas  county. 
Tried  belowr  before  Ferguson,  J. 

David  Van  Ettetiy  for  plaintiffs  in  error. 

F.  A.  BrogaUj  contra. 

NORVAL,  J. 

The  court  below  rendered  a  judgment  on  the  24th  day 
of  September,  1892,  against  the  defendants  below,  upon 
the  pleadings,  without  any  proofs  or  evidence,  for  the 
sum  of  1359.40.  The  only  question  for  determination  is 
whether  the  plaintiff  was  entitled  upon  the  pleadings  to 
judgment  for  the  amount  rendered.  The  action  is  upon  a 
supersedeas  bond  executed  by  Emma  L.  Van  Etten,  as 
principal,  and  the  other  defendants,  as  sureties,  to  stay 
the  execution  of  a  judgment  obtained  in  the  district  court 
of  Douglas  county  by  Henry  A.  Kosters  against  said  Van 
Etten  during  the  pendency  of  proceedings  in  error  insti- 
tuted by  her  in  this  court  for  the  purpose  of  reviewing 
said  judgment.  •  The  petition  alleges  the  recovery  of  a 
judgment  by  Kosters  against  Van  Etten,  on  February  11, 
1889,  in  the  sum  of  ?286.30  and  costs;  the  execution  and 
delivery  of  the  supersedeas  bond  attached  to  and  made  a 
part  of  the  pleading;  the  prosecution  of  a  petition  in 
error  by  said  Van  Etten  to  this  court;  the  affirmance  of 
the  judgment,  and  subsequently  the  modification  thereof 
by  requiring  the  plaintiff,  as  a  condition  of  affirmance, 
that  he  file  a  remittitur  for  the  sum  of  |28  as  of  the  date 
of  the  original  judgment,  which  he  accordingly  did;  the 
issuing  and  filing  of  the  mandate  of  this  court  directing 
the  district  court  to  proceed  with  the  enforcement  of  the 
original  judgment  to  the  extent  of  #258.30,  with  interest 
thereon  from  February  11, 1889,  and  the  costs  in  the  dis- 
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trict  court,  amounting  to  |35.73;  the  issuing  of  an  execu- 
tion upon  said  judgment,  and  the  return  thereof  by  the 
sheriff  unsatisfied,  and  that  said  judgment  is  wholly 
unpaid. 

It  will  be  observed  that  the  recovery  in  the  case  at  bar 
is  for  the  precise  amount  claimed  in  the  petition,  includ- 
ing the  item  of  f 35.73  for  costs,  and  we  take  it  that  the 
judgment  was  thus  rendered  on  the  theory  that  the  an- 
swer of  the  defendants  presented  no  defense  to  plaintiff's 
cause  of  action.  In  this  we  think  the  court  below  erred. 
The  defendants  in  their  answer  deny  the  amount  of  costs 
which  the  petition  alleges  was  recovered  against  Mrs. 
Van  Etten  by  the  judgment  superseded,  and  they  also 
expressly  aver  that  such  costs  did  not  exceed  the  sum  of 
$20,93.  There  was  no  reply  filed,  and  this  averment  as 
to  costs  in  the  answer  must  be  taken  as  true.  Upon  this 
defense  alone  the  judgment  was  excessive  in  the  sum  of 
f  14.80.  The  answer  pleaded  as  a  set-off  the  amount  of 
costs  Mrs.  Van  Etten  recovered  against  the  plaintiff  in 
this  court  on  the  proceedings  to  review  the  original  judg- 
ment. The  answer  alleges  that  such  costs  were  taxed 
and  specified  in  the  mandate  issued  to  the  district  court 
at  the  sum  of  |24,  when  in  fact  Mrs.  Van  Etten  was 
entitled  to  recover  a  much  larger  sum  as  taxable  costs, 
to-wit,  J59.05.  The  items  of  cost  making^  this  sum  are  set 
out  in  the  answer,  and  it  is  averred  that  plaintiff  is  liable 
to  Mrs.  Van  Etten  therefor,  excepting  the  sum  of  f 6, 
which  belongs  to  the  clerk  of  this  court  as  his  costs  in 
the  case.  The  unpaid  costs  which  Mrs.  Van  Etten  recov- 
ered against  the  plaintiff,  she  is  entitled  to  set  off  in  this 
action.  {Raymond  v.  Chreeiij  12  Neb.,  215.)  There  are  some 
other  averments  in  the  answer,  which  need  not  be  re- 
ferred to,  as  they  were  insufficient  to  constitute  a  defense. 

It  is  finally  insisted  that  this  judgment  should  be  re- 
versed, because  it  was  rendered  against  all  the  defend- 
ants as  principals,  instead  of  against  Mrs.  Van  Etten  as 
principal  and  the  others  as  sureties,  in  accordance  with 
section  511  of  the  Code  of  Civil  Procedure,  which  pro- 
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vides:  "In  all  cases  where  judgment  is  rendered  in  any 
court  of  record  within  the  state,  upon  any  other  instru- 
ment of  writing,  in  which  two  or  more  persons  are  jointly 
and  severally  bound,  and  it  shall  be  made  to  appear  to 
the  court,  by  parol  or  other  testimony,  that  one  or  more 
of  said  persons  so  bound  signed  the  same  as  surety  or  bail 
for  his  or  their  co-defendant,  it  shall  be  the  duty  of  the 
clerk  of  said  court,  in  recording  the  judgment  thereon,  to 
certify  which  of  the  defendants  is  principal  debtor,  and 
which  are  sureties  or  bail.  And  the  clerk  of  the  court 
aforesaid  shall  issue  execution  on  such  judgment,  com- 
manding the  sheriff  or  other  officer  to  cause  the  money 
to  be  made  of  the  goods  and  chattels,  lands  and  tene- 
ments, of  the  principal  debtor,  but  for  want  of  sufficient 
property  of  the  principal  debtor. to  make  the  same,  that 
he  cause  the  same  to  be  made  of  the  goods  and  chattels, 
lands  and  tenements,  of  the  surety  or  bail.  In  all  cases 
the  property,  both  personal  and  real,  of  the  principal 
debtor,  within  the  jurisdiction  of  the  court,  shall  be  ex- 
hausted before  any  of  the  property  of  the  surety  or  bail 
shall  be  taken  in  execution."  The  petition  alleges,  and  the 
answ^er  admits,  that  Emma  L.  Van  Etten  was  the  princi- 
pal obligor,  and  that  the  remaining  defendants  signed  the 
bond  as  sureties  merely.  Under  the  section  quoted,  the 
judgment  should  have  specified  who  was  the  principal 
debtor  and  who  were  the  sureties.  This  was  of  impor- 
tance to  the  sureties,  inasmuch  as  they  were  entitled  to 
have  the  property  of  their  principal  within  the  jurisdic- 
tion of  the  court  exhausted  for  the  satisfaction  of  the 
joint  judgment  before  theirs  was  seized.  The  case  of 
Flannagan  v,  Cleveland,  44  Neb.,  58,  is  distinguishable. 
That  was  an  action  on  an  appeal  undertaking  given  in  a 
justice  court,  and  it  was  ruled  that  said  section  511  was 
not  applicable  to  a  judgment  rendered  against  the  sign- 
ers of  such  an  undertaking,  since,  by  the  provision  of  sec- 
tion 1014  of  the  Code  of  Civil  Procedure,  the  liability  of 
such  signers,  as  between  themselves  and  the  judgment 
creditor,  is  that  of  principal  debtors.     It  is  not  necessary 
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for  the  party  appealing  from  a  judgment  rendered  by  a 
justice  of  the  peace  to  sign  the  appeal  undertaking,  while 
the  plaintiff  in  error  is  by  section  588  of  the  Code  required 
to  execute  the  supersedeas  bond,  with  one  or  more  suffi- 
cient sureties,  in  order  to  stay  the  execution  of  the  judg- 
ment sought  to  be  reviewed.  On  such  a  bond  the  plaint- 
iff in  error  is  the  principal  debtor  and  the  other  signers 
are  his  sureties.  The  decision  cited  above  was  based 
upon  said  section  1014,  the  provisions  of  which  apply 
alone  to  sureties  on  appeal  undertakings  and  cannot  be 
extended  to  a  case  like  this. 

For  the  errors  indicated  the  judgment  must  be  reversed 
and  the  cause  remanded,  with  directions  to  the  district 
court  to  render  judgment  for  plaintiff  below  in  accord- 
ance with  this  opinion. 

Reversed. 


48  iw  Mary  Hay  v.  Mary  E.  Miller  et  al. 

48    IVn 
48    15t> 

5«   >37  Filed  April  21, 1896.    No.  6472. 

1.  Trial:  Submission  of  Issue:  Exception:  Review.    Error  as  to  the 

form  in  which  an  issue  of  fact  in  an  equity  cause  is  submitted  to 
the  jury  for  decision  is  not  available  in  this  court,  where  no  excep- 
tion was  taken  thereto  in  the  trial  court  and  the  judgment  is  not 
assailed  on  that  ground  in  the  petition  in  error. 

2.  Witnesses:  Opinion  as  to  Sanity.    A  non-professional  witness  may 

give  his  opinion  as  to  sanity,  as  the  result  of  his  personal  obser- 
vation of  the  person  whose  sanity  or  mental  condition  is  ques- 
tioned, after  first  stating  the  facts  which  he  observed. 

3.  Insanity:  Cancellation  of  Conveyance.    While  mere  imbecility  or 

weakness  of  mind  in  a  grantor  will  not,  in  the  absence  of  fraud, 
avoid  his  deed,  insanity  will  do  so  if  of  such  a  character  as  to 
induce  the  conveyance,  although  such  insanity  may  not  amount 
to  a  complete  dethronement  of  reason  and  understanding  upon  all 
subjects.    Dexoey  t*.  AUgire,  37  Neb.,  6,  followed. 

4.  Sufficiency  of  Evidence:  Review.    Where  there  was  sufficient  evi- 

dence properly  admitted  to  sustain  the  findings,  they  will  not  be 
disturbed. 


r 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Walton,  J. 

The  opinion  contains  a  statement  of  the  case. 

Kennedy^  Gilbert  d  Atidersmiy  for  plaintiff  in  error: 

There  is  no  proof  of  mental  weakness  or  loss  of  under- 
standing at  the  time  of  making  the  deed,  immediately 
before,  nor  at  any  time  thereafter,  sufficient  to  nullify  the 
deed.  (Mulloy  v.  IngallSj  4  Neb.,  115;  Dewey  v.  Allgire^  37 
Neb.,  6.) 

Testimony  that  the  grantor  at  times  prior  to  the  execu- 
tion of  the  deed  possessed  hallucinations  and  vagaries  on 
some  particular  subjects;  that  he  was  an  old  man;  that 
he  was  distrustful  of  persons  respecting  his  property; 
that  he  was  erratic  at  times;  and  that  he  asked  persons 
to  count  his  money,  was  incompetent  to  prove  insanity. 
{P  rent  is  r.  Bates,  50  N.  W.  Kep.  [Mich.],  637;  Can  ff  man  v. 
Long,  82  Pa.  St.,  72;  Buswell,  Insanity,  174.) 

The  question  submitted  to  the  jury  was  erroneous.  It 
represented  a  question  of  law  instead  of  fact  from  which 
the  conclusions  of  law  could  be  drawn  by  the  court.  {Todd 
r.  Fentofij  66  Ind.,  25;  Kempsey  r.  McdinnuHH,  21  Mich.,  123; 
Walker  r.  Walker,  34  Ala.,  469;  Gardner  v.  Lamback,  47 
Ga.,  133;  Y(mng  r.  /Sfferens,  48  N.  H.,  133.) 

The  opinion  of  a  witness  not  an  expert  as  to  the  mental 
condition  of  another  is  not  competent,  save  in  the  case  of 
a  subscribing  witness  to  a  will,  though  based  on  what  the 
witness  himself  saw  and  heard.  {Holcomb  x\  Holcomby  95 
N.  Y.,  316;  t^tate  r.  Geddi.%  42  la.,  268;  Van  Horn  v.  Keenan, 
28  111.,  445;  Toicnsend  v.  Pepperell,  99  Mass.,  40.) 

Non-expert  witnesses  may  be  permitted  to  state 
whether  or  not  the  acts  of  which  they  have  testified  are 
rational  or  irrational;  but  it  is  always  for  the  court  to  de- 
termine from  the  facts  proved  whether  the  person  is  sane 
or  insane.  {Real  v.  People,  42  N.  Y.,  282;  O^Brien  v.  People, 
36  N.  Y:,  276;  Hetdett  v.  Wood,  55  N.  Y.,  635;  People  v.  tian- 
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ford,  43  Cal.,  29;  State  v.  Klinger,  46  Mo.,  224;  Banghman 
V.  Baughman,  32  Kan.,  538.) 

The  suflaciency  of  the  evidence  must  be  passed  upon 
before  submission  to  the  jury,  and  it  was  error  to  submit 
the  question  to  the  jury,  there  being  no  evidence  that 
incapacity  existed  at  the  time  of  the  execution  of  the 
deed.  {Thojnpsofi  v.  Kyner,  65  Pa.  St.,  368;  Smith  v.  First 
Nat.  Bank  in  Westficld,  99  Mass.,  611;  Kiniie  v.  Kinn€j  9 
Conn.,  102;  Brotcn  v.  Torrey,  24  Barb.  [N.  Y.],  583.) 

Gowin  &  McHugh  and  G.  W.  Ambrose,  contra. 

NORVAIi,  J. 

On  the  25th  day  of  October,  1890,  Joseph  Manning 
made,  executed,  and  delivered  to  Mary  Hay  a  warranty 
deed  purporting  to  convey  to  the  latter,  his  niece,  all  his 
real  estate  and  personal  property  and  effects.  His  prop- 
erty consisted  of  a  large  number  of  lots  in  the  city  of 
Florence,  in  the  county  of  Douglas,  and  about  |1,200  in 
money.  The  consideration  for  making  the  conveyance, 
as  expressed  in  the  deed,  is  "that  the  said  Mary  Hay  has 
undertaken  and  agrees  to  furnish  to  the  grantor  a  good 
and  comfortable  home  in  her  family,  and  suitable  support 
during  the  remainder  of  his  natural  life,  and  at  his  death 
a  suitable  burial,  all  at  her  own  expense."  On  the  6th 
day  of  November,  twelve  days  after  the  delivery  of  the 
deed.  Manning  died  intestate  at  the  home  of  Mrs.  Hay,  in 
the  county  of  Douglas,  and  subsequently  William  Col- 
burn  was  duly  appointed  administrator  de  bonis  non  of  the 
estate  of  said  Manning,  and  qualified  as  such  oflScer.  On 
the  18th  day  of  January,  1891,  Mary  E.  Miller,  Lizzie 
Rogerson,  John  Morrisey,  and  Maggie  Stangelan,  the 
grandchildren  and  sole  heirs  at  law  of  the  said  Joseph 
Manning,  deceased,  the  said  administrator  joining  with 
them,  brought  this  action  in  the  court  below  against  the 
said  Mary  Hay,  and  William  Hay,  her  husband,  to  annul 
and  cancel  said  deed,  on  the  ground  that  the  grantor  at 
the  date  of  the  execution  of  the  instrument  was  of  un- 
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sound  mind  and  incapable  of  understanding  the  nature 
or  effect  of  his  acts,  and  further,  that  the  grantee  ob- 
tained the  conveyance  through  fraud  and  undue  influ- 
ence. No  testimony  was  offered  on  the  trial  in  support 
of  the  allegations  in  the  petition  of  fraud  and  undue  in- 
fluence. On  application  of  the  plaintiffs,  the  court  made 
an  order  directing  that  there  be  tried  by  a  jury  the  issue 
whether  or  not  the  said  Joseph  Manning  at  the  time  of 
the  making  and  executing  of  the  deed  in  question  was  of 
unsound  mind.  Upon  the  hearing,  the  jury  returned  a 
verdict  flnding  the  said  issue  in  favor  of  the  plaintiffs, 
and  that  said  Manning,  by  reason  of  his  mental  condi- 
tion, was  incapable  of  making  a  disposition  of  his  prop- 
erty, or  to  realize  the  purport  and  effect  of  his  acts  when 
he  executed  the  deed.  A  motion  to  set  aside  the  verdict 
and  for  a  new  trial  was  overruled,  and  thereupon  the  re- 
maining issues  in  the  case  presented  by  the  pleadings 
were  tried  to  the  court.  Findings  in  favor  of  the  plaint- 
iffs were  made,  and  a  decree  was  entered  setting  aside 
and  canceling  the  deed,  and  adjudging  the  said  grand- 
children of  the  deceased  to  be  the  owners  of  the  property 
described  in  the  conveyance.  Mrs.  Hay  has  prosecuted  a 
petition  in  error. 

Complaint  is  made  in  the  brief  of  the  form  in  which  the 
issue  was  submitted  to  the  jury,  counsel  claiming  that 
the  question  propounded  to  the  jury  represented  a  ques- 
tion of  law  instead  of  one  of  fact  from  which  the  conclu- 
sions of  law  could  be  drawn  by  the  court.  No  exception 
was  taken  by  the  defendants  to  the  form  in  which  the 
question  was  submitted  at  the  time  the  order  was  en- 
tered, nor  was  any  objection  made  upon  that  ground 
either  in  the  motion  for  a  new  trial  or  in  the  petition  in 
error;  hence,  if  there  was  any  error  in  the  decision,  it  is 
not  available  in  this  court.  Moreover,  the  question  was 
not  objectionable  on  the  ground  on  which  it  is  assailed. 
It  submitted  to  the  jury  for  their  determination  purely  an 
issue  of  fact,  namely,  whether  Joseph  Manning,  on  the 
25th  day  of  October,  1890,  and  at  the  time  he  executed 
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the  deed,  was  of  "unsound  mind  and  mentally  incapable 
of  understanding  the  nature  and  effect  of  said  instru- 
ment." 

It  is  urged  that  the  court  committed  error  in  permit- 
ting non-expert  witnesses  for  the  plaintiffs  to  state  their 
opinions  as  to  the  mental  condition  of  said  Joseph  Man- 
ning. Counsel  take  the  ground  that  the  opinion  of  a  wit- 
ness not  an  expert  is  not  competent  to  prove  the  sanity 
or  insanity  of  another,  save  and  except  in  the  case  of  a 
subscribing  witness  to  a  will.  Whatever  may  be  the  rule 
elsewhere,  it  is  not  the  law  in  this  state.  As  early  as 
Schlencker  v.  StatCy  9  Neb.,  241,  it  was  held  that  the  opinion 
of  a  non-professional  witness  is  competent  evidence  upon 
the  sanity  or  mental  condition  of  the  accused,  where  such 
opinion  is  based  upon  facts  w^ithin  his  personal  knowl- 
edge and  which  he  has  previously  detailed  before  the 
jury.  The  doctrine  announced  in  the  above  case  has  been 
followed  with  approval  in  Polin  v.  StatCy  14  Neb.,  540; 
Burgo  v.  State,  26  Neb.,  643;  Shults  v.  State,  37  Neb.,  481; 
Dewey  v.  AUgirey  37  Neb.,  6;  Pftueger  v.  State,  46  Neb.,  493. 
In  the  case  at  bar  it  was  disclosed  that  each  of  the  non- 
expert witnesses  called  by  the  plaintiffs  was  well  ac- 
quainted with  Manning  in  his  lifetime,  and  had  sufficient 
opportunities  of  observing  him,  and  that  the  witness  did 
not  give  his  opinion  as  to  Manning's  sanity  or  mental 
condition  until  after  he  had  stated  the  facts  to  the  jury 
upon  which  such  opinion  was  based.  We  discover  no 
error  in  the  admission  of  the  non-expert  testimony  preju- 
dicial to  the  rights  of  the  party  now  complaining. 

It  is  finally  insisted  that  there  is  no  proof  of  mental 
weakness  of  said  Joseph  Planning  at  the  time  of  making 
the  deed  to  Mrs.  Hay,  sufficient  to  invalidate  the  convey- 
ance. Numerous  witnesses  were  examined  upon  this 
branch  of  the  case, — about  an  equal  number  on  either 
gide, — their  testimony  making  nearly  450  type-written 
pages.  We  have  read  it  all,  and  without  entering  upon  a 
detailed  consideration  of  the  evidence,  it  may  be  said  that 
introduced  upon  behalf  of  the  defendants  tends  to  show 


Vol.  48]  JANUARY  TERM,  1896.  161 


Chicago,  B.  &  Q.  R.  Co.  y.  Hyatt. 


that  Manning,  when  he  made  the  deed,  was  perfectly  sane 
and  was  capable  to  contract  with  reference  to  his  prop- 
erty. The  testimony  on  the  other  side  is  fully  as  convinc- 
ing, and  tends  to  establish  that  Manning  when  he  exe- 
cuted the  deed  was  more  than  ninety  years  old;  that  for 
some  time  prior  thereto,  by  reason  of  sickness  and  ad- 
vanced age,  he  had  been  greatly  enfeebled  in  mind  and 
body,  and  when  the  conveyance  was  executed  his  mind 
was  so  impaired  that  he  was  wholly  incapable  of  under- 
standing the  nature  and  effect  of  his  acts.  The  testimony 
adduced,  although  conflicting,  when  tested  by  the  rule 
laid  down  in  Dewey  v.  Allgirey  37  Neb.,  6,  was  ample  to 
warrant  a  finding  that  Manning  was  incompetent  to  exe- 
cute the  deed.  It  was  in  that  case  said — ^we  quote  from 
the  syllabus:  "While  mere  imbecility  or  weakness  of 
mind  in  a  grantor  will  not,  in  the  absence  of  fraud,  avoid 
bis  deed,  insanity  will  do  so  if  of  such  a  character  as  to 
induce  the  conveyance,  although  such  insanity  may  not 
amount  to  a  complete  dethronement  of  reason  and  under- 
standing upon  all  subjects."  The  facts  bring  the  case  at 
bar  within  the  above  decision. 

The  finding  upon  the  controverted  issue  in  the  case 
being  supported  by  sufficient  competent  evidence,  the 
decree  setting  aside  the  deed  must  be 

Affirmed. 


Chicago,  Burlington  &  Quixcy  Railroad  Company  v. 

Elizabeth  Hyatt. 

Piled  April  21, 1896.    No.  6462. 

1.  BUl  of  Exceptions:  Allowance  by  Clerk.    The  clerk  of  the  district 

court  Is  clothed  with  the  power  to  sign  and  allow  a  bill  of  excep- 
tions, when  it  is  made  to  appear  by  alBdavit  that  the  trial  Judge  Is 
absent  from  his  district 

2.  Judicial  Districts:  Boundaries:   Evidence.    This  court  will  Uke 
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Judicial  notice  of  the  boundaries  of  a  judicial  district  and  of  the 
counties  included  therein. 

3.  Criminal  Neglig^ence.    It  is  the  settled  law  of  this  state  that  the 

term  "criminal  negligence,"  as  employed  in  section  3,  article  1, 
chapter  12,  Compiled  Statutes,  means  gross  negligence,  such  as 
amounts  to  a  reckless  disregard  of  one's  own  safety  and  a  willful 
indifFerence  to  the  consequences  liable  to  follow. 

4.  Bailroad  Companies:  Injury  to  Passenger:  Contributory  Negli- 

gence. Where  a  passenger  knowingly  jumps  from  a  moving  train 
under  such  circumstances  as  to  render  the  act  obviously  and  nec- 
essarily perilous  and  to  show  a  willful  disregard  of  the  danger 
incurred  thereby,  it  will  prevent  a  recovery  for  the  injuries  re- 
ceived therefrom.  {Chicago,  B.  d  Q,  R,  Co,  t?.  Landauer,  36  Neb., 
642.) 

5. :  :  Damages:  Evidence.    Held,  Under  the  facts  proven 

in  the  case,  that  plaintifT  was  not  guilty  of  such  negligence  in 
alighting  from  a  moving  train  as  to  defeat  a  recovery  for  injuries 
received  therefrom.  Union  P.  R.  Go.  t?.  Porter,  38  Neb.,  226,  fol- 
lowed. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

T.  M.  Marquette  J.  A.  Kilroy^  and  /.  W.  Deweeat^  for 
plaintiff  in  error. 

C.  M.  Parker  and  M.  B.  ReesCj  contra. 

NORVAL,  J. 

This  was  an  action  by  Elizabeth  Hyatt  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  to  re- 
cover damages  for  personal  injuries  received  in  alighting 
from  defendant's  train,  in  the  town  of  Tamora,  in  Seward 
county.  The  jury  found  a  verdict  in  favor  of  the  plaintiff 
for  ?500,  and  also  made  and  returned  therewith  the  fol- 
lowing special  findings: 

"1st.  How  long  did  the  train  stop  at  the  station  at 
Tamora  at  the  time  complained  of? 

"Answer.  One  and  a  half  minutes. 

"2d.  How  fast  was  the  train  running  at  the  time  the 
plaintiff  got  off  the  same? 
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"Answer.  About  five  miles  an  hour. 

"3d.  Did  the  conductor  or  any  of  the  trainmen  direct 
or  request  her  to  get  off  at  the  time  she  did,  and  after  the 
train  was  in  motion? 

"Answer.  No. 

"4th.  Did  the  plaintiff  know  that  the  train  was  in  mo- 
tion and  running  at  the  time  that  she  came  out  onto  the 
platform  to  get  off,  and  about  what  part  of  the  car  was 
she  in  when  she  knew  that  the  train  had  started  to  run 
again? 

"Answer.  Yes;  near  the  center  of  the  car. 

"V.  A.  Mabkle, 

Judgment  was  rendered  for  the  plaintiff  upon  the  gen- 
eral verdict,  from  which  the  railroad  company  prosecutes 
error  to  this  court. 

We  will  first  give  attention  to  the  objection  of  the 
plaintiff  to  the  consideration  of  the  bill  of  exceptions, 
which  was  not  signed  and  allowed  by  the  trial  judge,  but 
by  the  clerk  of  the  district  court.  The  authority  of  the 
latter  to  sign  the  bill  is  now  disputed.  It  has  been  fre- 
quently held  that  power  is  not  conferred  upon  the  clerk 
of  the  district  court  to  settle  a  bill  of  exceptions,  unless 
the  trial  judge  is  dead  or  is  prevented  from  doing  so  by 
reason  of  sickness  or  absence  from  his  district,  or  the 
parties  to  the  suit  or  their  counsel  have  agreed  upon  the 
bill  and  attached  thereto  their  written  stipulation  to  that 
effect.    {Scott  v.  Spencer ,  42  Neb.,  632;   Glass  v.  Zutavern, 

43  Neb.,  334;  IfeUon  v.  Johnsofiy  44  Neb.,  7;  Tenney  v. 
Central  City  Bank,  44  Neb.,  402;  School  District  v.  Cooper , 

44  Neb.,  714;  Martin  v.  Fillmore  Cou/nty,  44  Neb.,  719; 
Griggs  v.  Harmon,  45  Neb.,  21;  Rice  v.  Winters,  45  Neb., 
517;  Mattis  v.  Cmnolly,  45  Neb.,  628.)  The  draft  of  the 
proposed  bill  was  returned  by  counsel  for  plaintiff  with- 
out any  amendments  being  suggested,  but  neither  the 
parties  nor  their  attorneys  agreed  in  writing  to  the  bill. 
It  was  not,  however,  invalid  for  that  reason  alone.  The 
clerk  has  the  authority  to  allow  and  sign  a  bill  of  excep- 
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tions,  even  though  it  has  not  been  agreed  to  by  the  par- 
ties to  the  litigation,  where  the  judge  is  dead,  or  he  is 
prevented  by  sickness,  or  absence  from  the  district,  from 
settling  the  bill.     It  is  claimed  that  there  is  no  showing 
that  any  one  of  these  events  has  occurred.     In  this  coun- 
sel for  plaintiff  are  mistaken.     There  is  attached  to  the 
bill  the  affidavit  of  J.  W.  Deweese,  one  of  the  defendant's 
attorneys,  setting  forth  "that  the  Hon.  A,  S.  Tibbets, 
judge  of  said  court  before  whom  the  said  cause  was  tried, 
is  absent  from  the  said  county  of  Lancaster,  and  has  been 
ever  since  the  said  bill  of  exceptions  was  returned  by 
plaintiff's  attorneys,  and  that  said  defendant  is  prevented 
by  reason  of  such  absence  from  having  the  bill  settled 
and  signed  by  the  said  judge,"  and  praying  that  the  clerk 
of  the  court  may  settle  and  sign  the  bill  as  provided  by 
statute.     The  clerk  in  his  certificate  allowing  the  bill  re- 
cites that  the  defendant  had  filed  an  affidavit  setting 
forth  the  absence  of  the  trial  judge  from  the  county  of 
Lancaster.     A  lawful  excuse  was  shown  for  not  having 
the  trial  judge  settle  the  bill,  and  such  an  excuse  as  justi- 
fied the  clerk  in  signing  it.     While  it  is  true  the  statute 
specifies  the  absence  of  the  trial  judge  from  the  district 
as  a  ground  for  the  clerk  allowing  a  bill,  yet  the  showing 
in  this  record,  that  Judge  Tibbets  was  absent  from  Lan- 
caster county,  the  county  in  which  the  cause  was  tried, 
was  sufficient  to  confer  authority  upon  the  clerk  to  act. 
This  court  will  take  judicial  notice  of  the  boundaries  of 
the  several  judicial  districts  in  this  state,  and  in  that  way 
we  know  that  during  the  entire  pendency  of  this  cause  in 
the  court  below,  and  since,  Lancaster  county  alone  com- 
prised the  third  judicial  district.     Judge  Tibbets  being 
absent  from  such  county,  he  was  likewise  absent  from 
said  district,  and  therefore  the  clerk  possessed  the  power 
to  settle,  allow,  and  sign  this  bill  of  exceptions. 

On  the  23d  day  of  March,  1892,  the  plaintiff,  then  forty- 
six  years  of  age  and  by  occupation  a  dressmaker,  after 
purchasing  a  ticket  from  Lincoln  to  Tamora,  boarded  a 
passenger  train  on  defendant's  road  in  Lincoln,  taking  a 
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seat  near  the  center  of  the  second  day  coach.  After  the 
train  started  her  ticket  was  surrendered  to  the  conductor 
and  a  check  was  given  her,  which  was  taken  up  between 
Seward  and  Tainora,  when  she  was  informed  by  the 
brakenian,  upon  her  inquiry,  that  the  next  stop  was  at 
Tamora,  her  place  of  destination,  and  the  station  was 
soon  thereafter  called  by  the  brakeman.  The  train  ar- 
rived at  Tamora  about  1:45  in  the  afternoon,  making  its 
usual  stop,  and  the  plaintiff  immediately  went  out  upon 
the  platform  of  the  car  in  which  she  was  riding  for  the 
purpose  of  getting  off,  but  did  not  then  do  so,  claiming 
that  the  coach  had  not  reached  the  station  platform,  and 
that  the  ground  in  front  of  her  was  covered  with  running 
water,  which,  together  with  the  height  of  the  car  step 
above  the  ground,  prevented  her  from  alighting.  Plaint- 
iff thereupon,  at  the  suggestion  of  a  passenger,  passed 
rapidly  through  the  first  day  coach,  the  car  immediately 
in  front  of  the  one  in  which  she  rode,  in  order  that  she 
might  alight  on  the  station  platform.  By  the  time  she 
reached  the  center  of  the  car  she  ascertained  that  the 
train  was  moving  slowly  towards  the  next  station,  yet 
she  hurried  through  the  car,  and  on  reaching  the  front 
platform  thereof  she  leaped  or  jumped  off,  spraining  and 
bruising  her  right  ankle  and  foot.  It  is  on  account  of 
this  injury  that  she  sues  for  damages.  The  acts  of  negli- 
gence alleged  in  the  petition  are  as  follows :  "That  upon 
the  arrival  of  said  defendant's  train  at  said  town  of 
Tamora,  which  was  her  destination,  and  of  which  fact 
she  had  been  informed  by  the  conductor  of  the  train,  the 
said  defendant  stopped  the  said  train  before  it  arrived 
at  the  depot  or  platform,  which  was  more  especially  the 
case  of  the  car  occupied  by  plaintiff;  that  immediately 
upon  the  arrival  of  said  train  the  said  plaintiff  hurriedly 
went  to  the  platform  to  alight  from  said  train  or  car, 
when  she  found  the  steps  of  said  car  were  so  high  from 
the  ground  that  it  was  impossible  for  her  to  alight  from 
said  steps;  that  the  ground  was  so  muddy  that  it  was  an 
impossible  and  unfit  place  for  her  to  alight;  that  she  then 
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hurriedly  ran  through  the  next  car  in  front  for  the  pur- 
pose of  alighting  upon  the  platform  prepared  for  that 
purpose;  that  before  she  arrived  at  the  front  end  of  the 
€ar  referred  to,  which  was  the  next  immediately  in  front 
of  the  one  in  which  she  was  seated,  the  train  had  been 
started  and  was  in  such  rapid  motion  that  in  getting  off 
she  was,  by  the  motion  of  said  car,  thrown  down  and 
seriously  injured.     Plaintiff  further  alleges  that  at  the 
time  she  alighted  from  said  train,  which  was  done  in  the 
shortest  time  possible  after  the  train  was  stopped,  there 
was  neither  brakeman,  nor  fireman,  conductor,  or  train- 
man there  to  assist  her;  that  there  was  no  trainman  on 
said  platform  nor  anywhere  in  sight.     Plaintiff  alleges 
that  by  the  gross  carelessness  of  said  defendant,  by  its 
wanton  and  gross  negligence  in  stopping  said  train  before 
the  car  in  which  she  was  riding,  and  was  compelled  to 
ride,  on  account  of  the  crowded  condition  of  the  train, 
before  its  arrival  at  the  platform,  and  in  not  allowing  her 
suflBicient  time  to  alight  from  said  train,  and  the  gross 
negligence  of  said  defendant  in  not  having  some  of  its 
assistants  at  their  proper  place  to  assist  said  plaintiff  in 
alighting  from  said  train,  and  by  reason  of  the  fall  as 
above  described,  so  received  through  the  gross  careless- 
ness and  negligence  of  said  defendant,  the  plaintiff  had 
her  right  foot  and  ankle  seriously  sprained,  bruised,  and 
injured."    The  answer  denies  all  negligence  of  the  de 
fendant,  and  alleges  that  the  injury  was  caused  by  plaint- 
iff's own  carelessness  and  negligence,  and  without  any 
fault  or  want  of  care  on  the  part  of  the  company.     The 
reply  put  in  issue  the  averments  of  the  answer.     The  tes- 
timony discloses  that  the  train  on  which  plaintiff  took 
passage  stopped  at  Tamora  the  usual  length  of  time,  suf- 
ficient to  have  allowed  the  plaintiff  to  alight  had  the  car 
reached  the  station  platform.     There  is  a  confiict  in  the 
evidence  as  to  the  exact  place  at  which  the  train  stopped. 
That  introduced  by  plaintiff  tended  to  show  that  the  car 
in  which  she  rode  did  not  come  up  to  the  station  platform, 
and  that  the  lower  step  of  the  car  was  about  two  feet 
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from  the  ground,  which  was  entirely  covered  by  water. 
The  verdict  being  for  the  plaintiff,  we  must  accept  as  true, 
although  there  is  in  the  record  evidence  suflBicient  to  sus- 
tain a  different  finding  upon  this  point,  that  the  company 
was  guilty  of  negligence  in  not  providing  a  suitable  and 
convenient  place  for  plaintiff  to  alight  at  the  place  she 
first  made  the  attempt. 

It  is  argued  that  plaintiff  cannot  recover  because  the 
injury  inflicted  was  attributable  to  her  own  gross  or 
criminal  negligence.  (Compiled  Statutes,  ch.  72,  art.  1, 
sec.  3.)  This  section  makes  every  railroad  company  the 
insurer  of  the  passenger^s  safety,  "except  in  cases  where 
the  injury  done  arises  from  the  criminal  negligence  of  the 
person  injured,  or  when  the  injury  complained  of  shall 
be  the  violation  of  some  express  rule  or  regulation  of 
said  road  actually  brought  to  his  or  her  notice."  The 
term  "criminal  negligence,"  as  above  employed,  has  been 
defined  to  mean  "gross  negligence,  such  as  amounts  to 
reckless  disregard  of  one's  own  safety,  and  a  willful  indif- 
ference to  the  consequences  liable  to  follow."  {Omaha  d 
R.  V.  R.  Co.  V.  CholMte,  33  Neb.,  143;  Chicago,  B.  d  Q.  R. 
Co.  V.  lAindauer,  36  Neb.,  642;  Missouri  P.  jB.  Co.  v.  Baierj 
37  Neb.,  236;  Chimyoy  B.  d  Q.  R.  Co.  v.  Hague,  48  Neb., 
97.)  In  the  case  at  bar  the  evidence  shows  that  the 
plaintiff  received  her  injury  by  jumping  from  a  train 
while  in  motion.  It  is  not  per  se  gross  negligence  for  a 
passenger  to  alight  from  a  moving  train.  {Chicago^  B.  d 
Q.  R.  Co.  V.  Landauer,  36  Neb.,  643.)  Whether  to  do  so 
constitutes  such  negligence  as  will  defeat  a  recovery  for 
injuries  received  is  for  the  jury  to  determine,  under 
proper  instructions,  from  a  consideration  of  all  the  evi- 
dence in  the  case.  A  passenger  might  be  fully  justified 
in  jumping  from  a  moving  train  to  escape  a  threatened 
collision  {St.  Joseph  d  G.  I.  R.  Co.  v.  Hedge,  44  Neb.,  448), 
and  there  are  other  instances  or  circumstances,  doubt- 
less, where  a  passenger  would  not  be  held  guilty  of  gross 
or  criminal  negligence  should  he  alight  from  a  car  while 
in  motion  in  order  to  escape  apparent  imminent  danger. 
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So,  too,  a  passenger,  under  certain  circumstances,  may  be 
warranted  in  getting  off  a  train  while  slowly  passing  a 
station.  (Union  P.  R.  Co.  v.  Porter,  38  Neb.,  226.)  As  said 
before,  whether  a  plaintiff  in  any  case  is  guilty  of  crimi- 
nal negligence  is  purely  a  question  of  fact  for  the  jury; 
but  the  finding  upon  that,  like  every  other  issue  of  fact 
submitted  to  a  jury,  must  be  based  upon  the  testimony, 
otherwise  it  will  be  disregarded  by  the  reviewing  court. 
This  brings  us  to  consider  whether  this  plaintiff  was 
guilty  of  such  negligence  as  will  prevent  a  recovery. 

It  is  the  duty  of  a  railroad  company  to  provide  a  suit- 
able and  safe  platform  or  place  for  the  exit  of  passengers 
at  each  station,  and  to  stop  its  cars  in  proper  position  and 
for  a  sufficient  time  for  them  to  alight  with  safety,  and  if 
it  fails  to  do  so  it  is  guilty  of  negligence.  According  to 
plaintiff's  testimony,  the  car  in  which  she  rode,  and  from 
which  she  first  made  the  attempt  to  get  off,  stopped  be- 
fore it  reached  the  station  platform,  and  the  ground 
at  that  place  was  inundated  with  water,  hence  she  was 
not  required  to  alight  there.  Discovering  the  situation, 
she  hurried  through  to  the  next  car  in  front,  in  order  that 
she  might  reacn  the  depot  platform,  and  succeeded  in 
getting  off  before  the  platform  had  been  passed.  The 
train  was  not  moving  rapidly  at  the  time,  not  faster  than 
a  person  can  walk.  The  undisputed  evidence  shows  that 
it  had  not  yet  moved  the  length  of  two  cars  after  starting, 
and,  therefore,  it  is  not  probable  that  the  train  in  that 
distance  could  have  acquired  the  speed  found  by  the  jury. 
A  careful  reading  and  analysis  of  the  testimony  fails  to 
disclose  that  plaintiff,  in  alighting  under  the  circum- 
stances, was  guilty  of  gross  negligence.  She  was  fully 
justified  in  believing  that  she  ran  no  risk  of  injury  in 
stepping  off  the  car.  The  case  is  analogous  in  its  princi- 
pal facts  to  Union  P.  R.  Co.  v.  Porter y  38  Neb.,  226,  where 
a  judgment  for  Porter  was  affirmed.  The  case  at  bar  is 
distinguishable  from  Chicago^  B.  d  Q.  R.  Co.  v.  Landauerj 
36  Neb.,  643.  There  the  plaintiff  jumped  from  a  rapidly 
moving  train  under  such  circumstances  as  to  render  the 
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act  obviously  and  necessarily  perilous,  and  such  as 
showed  a  flagrant  and  reckless  disregard  of  the  passen- 
ger's own  safety,  and  a  willful  indifference  to  the  injury 
liable  to  follow. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
the  six  instructions  requested  by  the  company,  but  they 
are  not  argued  in  the  brief.  These  requests,  so  far  as 
applicable,  are  fully  covered  by  the  charge  of  the  court. 

Judgment  is  affibmbd. 


William  Frank,  appellee,  v.  Libbie  C.  Scoville,      I «  ^ 

APPELLANT,  ET  AL. 
Filed  Apbil  21, 1896.    No.  6547. 

L  Seriew:  Refusal  to  Make  Finding.  No  ground  of  complaint  is 
presented  by  the  refusal  of  the  court  to  make  a  finding  in  support 
of  which  there  had  been  offered  no  sufficient  evidence. 

2.  Treasurer's  Deeds.  A  county  treasurer's  tax  deed  under  the  present 
condition  of  the  statutes  of  this  state  is  invalid  either  with  or 
without  a  seal. 

8.  Void  Tax  Deeds:  Holders  ot  Tax  Liens:  Rbimbttrsement:  Subro- 
gation. Where  a  tax  deed  of  the  treasurer  is  invalid  because  no 
seal  of  the  treasurer  is  attached  thereto  or  because  the  statute 
authorizes  no  such  seal,  the  holder  thereof  is  entitled  to  reim- 
bursement for  the  amount  of  such  taxes  as  he  has  paid  upon  his 
purchase,  and  subsequent  taxes  properly  paid,  and  in  respect 
thereto  to  be  subrogated  to  the  rights  of  the  public  as  to  the  liens 
of  such  taxes  and  interest. 

Appeal  from  the  district  court  of  Hall  county.    Heard 
below  before  Thompson,  J. 


Abbott  d  Oaidwellj  for  appellant. 
R.  C.  OUmvilley  contra. 
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Eyan,  O. 

In  his  petition  filed  in  the  district  court  of  Hall  county 
the  plaintiff  alleged  that  by  purchase  from  two  heirs  of 
Leonard  Burge,  deceased,  he  had  become  and  still  con- 
tinued to  be  the  owner  of  an  undivided  two-thirds  of  cer- 
tain lots  which  he  described.  Libbie  C.  Scoville,  it  was 
alleged,  was  the  holder  of  a  certain  invalid  tax  deed, 
which  created  a  cloud  upon  plaintiff's  title,  and  it  was 
prayed  that  the  amount  necessary  to  enable  plaintiff  to 
redeem  should  be  ascertained  by  the  court,  that  plaintiff 
might  be  adjudged  entitled  to  redeem  therefrom,  and 
that,  upon  such  redemption  being  made,  plaintiff's  title 
might  be  quieted.  By  her  answer,  Libbie  C.  Scoville  ad- 
mitted that  there  had  been  made  to  her,  by  the  treasurer 
of  Hall  county,  a  tax  deed  which,  as  she  alleged,  was 
valid  and  gave  her  full  title  to  the  lots  described  in 
plaintiff's  petition.  This  defendant  in  her  answer  also 
alleged  that,  as  the  widow  of  Leonard  Burge,  she  was 
entitled  to  dower  in  the  lots  in  controversy,  which  dower 
she  prayed  might  be  set  apart  'or  her.  She  furthermore 
answered  that  she  had  paid  the  taxes  from  the  year  1874 
to  1890,  inclusive,  which,  with  interest  thereon,  amounted 
to  ?225,  and  had  on  July  12,  1876,  paid  off  a  mortgage 
made  on  said  lots  by  Leonard  Burge  and  herself,  for 
which  purpose  she  had  been  required  to  pay,  and  had 
paid,  on  or  about  December  24,  1884,  the  sum  of  f  144, 
which  sum,  with  interest  to  January  1,  1892,  amounting 
to  1244.80,  with  the  aforesaid  taxes,  this  defendant 
prayed  to  be  decreed  a  lien  on  the  aforesaid  lots  para- 
mount to  every  other  claim.  These  averments  were  de- 
nied in  the  reply,  and  the  statute  of  limitations  was 
pleaded  as  to  payment  of  the  mortgage  described.  There 
was  a  decree  which  allowed  Libbie  C.  Scoville  ^250.61 
for  and  on  account  of  taxes,  and  created  this  the  first  lien 
upon  the  lots  in  controversy. 

In  the  brief  submitted  on  behalf  of  the  appellant,  Mrs. 
Scoville,  there  was  a  complaint  that  the  court  allowed 
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nothing  on  account  of  the  mortgage.  There  was  no  suf- 
ficient proof  pointed  out  by  the  brief  of  appellant  as  to 
why  such  mortgage  should  have  been  reinstated  in  favor 
of  Mrs.  Scoville,  and  we  have  been  unable  to  And  any 
evidence  that  she  paid  it,  for  the  release  was  silent  as  to 
who  had  paid,  and  upon  this  point  there  was  no  other  evi- 
dence. So,  too,  as  to  the  alleged  dower  interest  of  Mrs. 
Scoville,  there  was  proof  that  at  the  time  of  the  death  of 
Leonard  Burge  she  was  his  wife,  while  there  was  some 
testimony  tending  to  show  that  he  had  obtained  a  divorce 
from  her. 

After  this  cause  had  been  tried,  and  on  April  15, 1893, 
contemporaneously  with  the  entry  of  the  decree,  the 
attorneys  for  Mrs.  Scoville  notified  the  court  and  desired 
that  she  might  have  leave  to  file  an  amended  and  supple- 
mental answer,  thereafter  to  be  prepared.  This  was 
filed  June  19,  1893,  although  the  record  shows  that  the 
motion  for*leave  to  file  the  same  was  denied  on  that  day, 
except  for  the  correction  of  a  mistake  disclosed  by  the 
decree  itself.  The  matter  which  the  court  refused  to 
allow  to  be  pleaded  was  the  payment  of  an  alleged  side- 
walk tax  of  f  41.55,  made  during  the  pendency  of  the  ac- 
tion. There  had  been  introduced  no  evidence  requiring 
this  proposed  amendment  of  the  answer,  and  it  was  no 
abuse  of  discretion  for  the  court  to  refuse  this  new  cause 
of  action  to  be  stated  more  than  two  months  after  the 
judgment  which  settled  all  matters  as  to  which  issue  had 
been  joined,  and  which  had  not  by  the  decree  itself  been 
expressly  excepted  from  its  operation. 

In  the  discussion  of  the  only  question  presented,  to-wit, 
the  rights  of  Mrs.  Scoville  with  respect  to  the  taxes  paid 
by  her,  there  was,  between  counsel,  charges  and  counter- 
charges of  improper  conduct  with  reference  to  the  tax 
deed  made  to  Mrs.  Scoville.  Whether  or  not  there  was 
on  it  a  seal,  originally,  and  whether  or  not  there  was 
sharp  practice  in  obtaining  an  inspection  of  such  deed  to 
obtain  evidence  of  the  non-existence  of  such  seal,  and 
whether  or  not  a  seal  was  surreptitiously  placed  upon 
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the  deed  after  this  action  was  begun,  are  matters  of  no 
real  importance  in  view  of  the  holding  of  this  court  in 
Thofnisen  v.  Dickey,  42  Neb.,  314,  and  Larson  v.  Dickey,  39 
Neb.,  471,  for,  under  the  rule  announced  in  those  cases,  a 
seal  in  any  event  could  effect  nothing.  There  is  no  claim 
that  the  court  erred  in  the  amount  of  the  assessment  on 
account  of  taxes  paid,  and  it  was  proper  to  establish  this 
as  a  lien  upon  the  interest  of  plaintiff  in  the  aforesaid  lots, 
and  Mrs.  Scoville  was  entitled  to  nothing  more  than  was 
by  the  decree  awarded  her.  (See  Adains  v.  Osgood,  42  Neb., 
450.)   The  judgment  of  the  district  court  is  therefore 

Affirmed. 
Harrison,  J.,  not  sitting. 


John  Ljcdwich,  appellee,  v.  William  J.  Connell, 

APPELLANT. 
Filed  April  21, 1896.    No.  6516. 

Tax  Liens:  Fobeclosure:  Validity  or  Tax  Sale.  While  the  holder 
of  a  certificate  of  purchase  at  a  tax  sale  may  foreclose  his  lien 
when  the  tax  deed  issued  pursuant  thereto  is  invalid  by  reason  of 
an  Irregularity  in  the  proceedings  leading  up  to  such  sale,  this 
rule  cannot  be  invoked,  when,  in  his  petition,  such  purchaser 
alleges  that  the  treasurer  made  the  sale  to  him  without  authority 
of  law  and  without  any  jurisdiction  in  the  premises. 

Appeal  from  the  district  court  of  Douglas  county* 
Heard  below  before  Hopewell,  J. 

Connell  d  Ives,  for  appellant. 

A.  S.  Churchilly  contra. 

Ryan,  C. 

On  the  23d  day  of  April,  1892,  the  appellee  began  this 
action  in  the  district  court  of  Douglas  county  for  the 
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foreclosure  of  an  alleged  tax  lien  which  he  held,  as  he 
averred,  upon  certain  real  property  owned  by  the  appel- 
lant, and  a  decree  was  afterward  entered  as  prayed. 
There  was  in  the  answer  a  denial  of  the  averments  of  the 
petition  that  the  real  property  above  referred  to  was 
subject  to  taxation  for  the  year  1887;  that  taxes  were 
duly  and  regularly  assessed  for  said  year;  that  said 
taxes  became  due  and  payable  from  the  defendant  with- 
out demand  therefor;  that  on  May  1, 1888,  the  said  taxes 
had  not,  and  never  since  have  been,  paid,  but  are  still 
delinquent,  and  that  by  reason  of  the  aforesaid  assess- 
ment and  taxation  the  said  taxes  became  and  continued 
to  be  a  lien  upon  said  land.  By  the  answer  it  was  ad- 
mitted that  of  the  allegations  of  the  petition  the  truth 
was  stated  in  such  as  alleged  that  the  taxes  being  delin- 
quent and  unpaid,  the  same  were  offered  for  sale  on  the 
1st  day  of  November,  1888,  and  not  sold  for  want  of  bid- 
ders, and  that  on  January  26,  1889,  the  same  w^ere  sold 
at  private  sale  for  the  delinquent  taxes  for  the  year  1887 
to  the  appellee,  who  paid  to  the  treasurer  of  Douglas 
county  the  sum  of  $446.84,  which  said  sum  was  received 
by  said  county  treasurer  for  said  tax  so  assessed  as  afore- 
said upon  said  land;  that  said  treasurer  has  ever  since 
retained  said  sum  and  passed  the  same  to  the  various 
accounts  of  the  state  and  county,  and  that  upon  receipt 
of  said  money  said  county  treasurer,  on  January  26, 1889, 
issued  to  the  appellee  a  certificate  of  sale  therefor.  It 
was  alleged  in  the  answer,  and  not  denied,  that  upon  this 
certificate  of  sale  no  notice  had  ever  been  served  or  at- 
tempted to  be  served  of  the  purchase  of  the  real  property 
in  the  certificate  described,  or  of  anv  other  matter  re- 
quired  by  section  123  of  chapter  77,  Compiled  Statutes. 
The  answer  admitted  the  correctness  of  the  following 
allegations  of  the  petition : 

"6.  That  in  making  said  sale  the  said  treasurer  of 
Douglas  county,  Nebraska,  made  the  same  without  au- 
thority of  law  and  without  jurisdiction  in  the  premises; 
that  by  mistake  and  neglect  of  said  Henry  Bolln,  who 
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was  then  treasurer  of  said  county  of  Douglas,  in  said 
state  of  Nebraska,  said  land  was  not  advertised  for  sale 
as  required  by  law;  that  in  fact  no  advertisement  what- 
ever was  made  of  the  sale  of  said  land  for  delinquent 
taxes,  and  that  the  sale  was  void  by  reason  thereof." 

It  was  alleged  in  the  petition  that  by  reason  of  the 
mistake  on  the  part  of  the  county  treasurer  and  his  neg- 
lect to  advertise  the  land  for  delinquent  taxes,  the  certifi- 
cate issued  was  at  the  time  the  petition  was  filed,  and  at 
all  times  had  been,  illegal  and  void;  but  this  admission 
was  coupled  with  a  denial  that  such  certificate  was  ille- 
gal and  void  solely  by  reason  of  the  mistake  of  the  treas- 
urer or  his  neglect  to  properly  advertise  the  land  for  sale 
for  delinquent  taxes,  and  in  this  connection  it  was  by  the 
answer  asserted  that  the  certificate  was  void  for  good 
and  sufficient  reasons  other  than  those  enumerated  in  the 
petition.  By  the  petition  there  was  asserted  the  right  of 
the  plaintiflF  to  be  subrogated  to  the  rights  of  the  county 
with  reference  to  the  taxes  paid  to  its  treasurer  upon  the 
purchase  of  the  land  bought  by  the  plaintiflf,  and  this 
right  was  denied  by  the  defendant  in  his  answer.  From 
this  analysis  of  the  pleadings  we  find  that  the  parties 
have  left  but  few  disputed  questions,  and  to  these  we 
shall  now  direct  our  attention. 

In  that  portion  of  the  sixth  paragraph  of  the  petition 
above  quoted  there  is  the  broad  averment  that  "in  mak- 
ing said  sale  the  said  treasurer  made  the  same  without 
authority  of  law  and  without  any  jurisdiction  in  thfe 
premises."  While  other  similar  averments  in  the  peti- 
tion are  qualified  by  the  statement  of  some  reason  why 
the  sale  was  without  authority  of  law  and  without  juris- 
diction, in  this  particular  instance  there  was  no  qualifi- 
cation whatever.  This  general  statement  being  admitted 
by  the  answer,  we  are  bound  to  assume  that  the  sale  was 
without  authority  of  law  and  without  any  jurisdiction. 
On  the  trial  the  certificate  of  purchase  was  introduced  in 
evidence,  notwithstanding  the  admitted  fact  that  the 
sale  was  without  authority  of  law  and  w^ithout  any  juris- 
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diction.  This  certificate  was  evidence  proper  for  consid- 
eration with  reference  to  a  sale  having  been  made  if, 
under  the  issues,  that  question  had  been  open  for  deter- 
mination. But  there  was  no  such  issue.  The  plaintiff 
had  alleged,  and  the  defendant  had  admitted,  that  the 
sale  made  by  the  treasurer  was  without  authority  of  law 
and  without  any  jurisdiction.  For  all  purposes  this  was 
an  established  fact,  and  the  certificate  could  not  in  the 
least  unsettle  it.  For  this  reason  the  certificate  cannot 
be  considered  for  the  purpose  of  determining  whether  or 
not,  in  fact,  there  was  a  sale  to  the  appellee.  If  the  cer- 
tificate cannot  be  considered  for  the  reason  stated,  it  is 
manifest  that  evidence,  aliunde,  of  the  same  fact  is  in- 
competent, and  hence  we  are  left  without  proof  of  any 
kind  that  plaintifif  purchased  the  land  with  reference  to 
which  this  controversy  exists.  The  appellee,  in  the  dis- 
trict court,  predicated  his  right  to  a  foreclosure  of  the 
lien  of  the  county  upon  the  principle  that,  by  the  sale,  he 
had  been  subrogated  to  the  rights  of  such  county,  and 
that,  therefore,  in  equity,  without  the  sanction  of  a  stat- 
ute, he  was  entitled  to  the  relief  prayed.  The  insuperable 
objection  to  this  proposition  is  that  by  his  own  averments 
the  appellee  showed  that  the  sale  was  without  authority 
of  law  and  without  any  jurisdiction.  This  being  true, 
the  sale  was  void,  absolutely,  and  not  merely  invalid  by 
reason  of  defective  compliance  with  some  requirements 
of  the  statute  or  a  failure  to  perform  some  precedent  con- 
dition as  was  the  case  in  Pettlt  r.  Blacky  8  Neb.,  52;  Wil- 
helm  V.  Russelly  8  Neb.,  120;  O^Donohue  r.  Eendrix,  13  Neb., 
257;  Merriam  v.  Hemple,  17  Neb.,  345;  Otoe  County  v. 
Mafth€ir8j  18  Neb.,  466;  Merriam  v.  Dovey,  25  Neb.,  618; 
titegeman  v.  Faulkner,  42  Neb.,  53;  Adams  v.  Osgood,  42 
Neb.,  450.  In  each  of  these  cases  cited  there  was  a  mere 
irregularity  in  the  exercise  of  the  authority  and  in  the 
jurisdiction  to  sell  conferred  by  law ;  there  was  not,  as  in 
this  case,  an  entire  lack  of  both  authority  and  jurisdic- 
tion. What  might  be  the  rights  of  appellee  arising  from 
subrogation  cannot  in  this  action  be  determined,  for  the 
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county  treasurer  having  conducted  the  sale,  upon  which 
the  rights  of  the  appellee  depend,  "without  authority  of 
law  and  without  any  jurisdiction,"  there  was  no  subroga- 
tion possible. 

It  has  already  been  shown  that  the  certificate  of  pur- 
cliase,  under  the  admitted  averments  of  the  petition,  was 
inadmissible  in  evidence.  It  is,  therefore,  not  necessary, 
indeed  it  would  be  improper,  to  express  an  opinion  as  to 
the  necessity  of  compliance  with  the  provisions  of  section 
123  of  chapter  77,  Compiled  Statutes,  to  entitle  the  holder 
of  a  certificate  of  purchase  at  a  tax  sale  to  maintain  a 
foreclosure  action  thereon. 

The  judgment  of  the  district  court  is  reversed  and  this 
cause  is  remanded  for  further  proceedings. 

Bbversed  and  kbmandbd. 


O.  K.  Paddock  et  al.  v.  Sam  Gosnby  Live  Stock 

Commission  Company. 

Filed  April  21, 1896.    No.  6515. 

Questions  of  Fact:  Evidbnce:  Instructions:  Reyisw.  When  there  is 
InTolyed  merely  a  question  of  fact,  its  determination  rests  with  the 
jury,  and  the  district  court  is  therefore  held  properly  to  have  ad- 
mitted evidence  to  establish  such  fact  and  properly  to  haye  re- 
fused to  instruct,  upon  request,  that,  from  certain  evidence  stated, 
a  certain  presumption  arose  and  that  certain  other  evidence  stated 
established  other  facts. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ogdbn,  J. 

Ch'egory^  Day  d  Day,  for  plaintiffs  in  error. 

Mahoney,  Minahan  d  Smyth  and  Ben  8.  Adams y  contra. 
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Ryan,  O. 

The  subject-matter  of  this  replevin  suit,  as  to  which 
there  was  a  verdict,  upon  which  a  judgment  was  rendered 
by  the  district  court  of  Douglas  county,  was  a  car  load  of 
steers  shipi)ed  by  E.  W.  Banks  from  Thurman,  Iowa,  to 
South  Omaha.  As  these  cattle  were  shipped  in  the  name 
of  said  Banks,  it  was  assumed  by  Paddock  &  Co.,  a  firm 
at  South  Omaha,  that  these  cattle  were  owned  by  Banks 
and  could  be  subjected  to  the  payment  of  a  debt  by  him 
owing  to  said  firm,  and  accordingly  an  attachment  was 
by  said  firm  sued  out,  and,  thereunder;  the  said  cattle 
were  attached  as  the  property  of  Banks.  The  Sam  Gos- 
ney  Live  Stock  Commission  Company,  a  corporation  do- 
ing business  at  South  Omaha,  replevied  the  cattle  from 
the  sheriff,  joining  the  members  of  the  firm  of  Paddock  & 
Co.  as  defendants,  and  from  the  judgment  in  favor  of  the 
plaintiff  in  the  district  court  aforesaid  the  defendants 
have  prosecuted  error  proceedings  to  this  court. 

As  might  be  inferred  fi'om  the  above  statement  of 
facts,  the  chief  contested  question  was  one  of  fact,  that 
is  to  say,  whether  the  cattle  were  in  reality  those  of  the 
Gosney  Live  Stock  Commission  Company  or  were  owned 
by,  and  therefore  were  subject  to  seizure  for  satisfaction 
of  the  debts  of.  Banks.  There  is  no  room  for  doubt  that 
Mr.  Gosney,  acting  for  the  Sam  Gosney  Live  Stock  Com- 
mission Company,  visited  Thurman,  Iowa,  July  6,  1891, 
saw  the  cattle  afterwards  shipped  to  South  Omaha,  and 
endeavored  to  buy  them,  but,  finding  the  price  asked  was 
greater  than  he  was  willing  to  pay,  he  did  not  then  pur- 
chase. He,  however,  told  Paul  Bros.,  bankers  at  Thur- 
man aforesaid,  that  he  wished  to  purchase  these  cattle 
if  the  market  should  become  more  to  his  liking  within  a 
short  time,  and  in  that  event  he  would  want  to  make 
arrangements  through  said  bank.  Mr.  Gosney  on  July  8 
telephoned  Mr.  Banks  to  buy  the  cattle  at  the  price  at 
which  they  had  been  offered,  and  also  telephoned  Paul 
Bros,  to  honor  a  draft  on  the  Sam  Gosney  Live  Stock 
16 
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Commission  Company,  drawn  by  Banks,  for  the  purchase 
price  of  the  cattle.  This  was  accordingly  done  and  the 
cattle  were  purchased,  but  Banks,  without  the  knowl- 
edge of  the  aforesaid  commission  firm,  shipped  the  cattle 
to  South  Omaha  in  his  own  name.  It  is  complained  that 
there  was  admitted  evidence  of  the  transaction  in  Iowa,. 
but  we  can  see  no  good  reason  for  excluding  this  testi- 
mony, for  the  question  was  whether,  in  reality,  Banks 
was  the  owner  of  the  cattle  upon  which  the  levy  had  been 
made.    It  was  therefore  necessary  to  show  such  facts  as  ! 

served  to  show  whether  or  not  Banks  was  the  owner  of  ' 

the  cattle,  and-  certainly  the  arrangement  previously 
made  for  furnishing  the  necessary  money  was  material, 
as  was  also  the  proof  that  in  pursuance  of  such  arrange-  | 

ment  the  required  money  was  actually  supplied  through  | 

Paul  Bros.  I 

It  is  urged  that  the  court  should  have  given  instruction  i 

numbered  3  asked  by  the  plaintiff  in  error.  This  in- 
struction was  to  the  effect  that  the  purchase  of  the  cattle 
by  Banks  in  his  own  name,  and  payment  by  checks  drawn 
on  Paul  Bros.,  raised  a  presumption  that  Banks  was  the 
owner  of  the  cattle  at  the  time  they  were  purchased  and 
shipped.  The  court  upon  its  motion  had  instructed  that 
the  burden  of  the  proof  was  upon  the  defendant  in 
error  to  establish  by  the  preponderance  of  the  proof 
every  material  disputed  allegation  of  its  petition.  This 
was  as  much  as  the  court  was  bound  to  do,  for  what  pre- 
sumption was  to  be  entertained  from  proof  of  certain 
facts  was  a  question  for  the  jury  alone  to  determine. 
{Ddbson  v.  State,  46  Neb.,  250,  and  authorities  cited;  Metz 
V.  State,  46  Neb.,  547.) 

The  fifth  instruction  asked  by  plaintiff  in  error  was 
properly  refused,  for  it  required  the  juiy  to  pass  upon  the 
effect  of  a  mere  guaranty  of  the  Gosney  Live  Stock  Com- 
mission Company  to  Paul  Bros.  The  evidence  did  not 
tend,  even  remotely,  in  any  fair  view  of  it,  to  establish 
such  a  relation  between  the  parties  concerned;  hence 
this  instruction  was  properly  refused. 
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There  was  an  attempt  in  the  sixth  instruction,  by  the 
plaintiff  in  error,  to  state  what  facts  would  be  suflftcient 
to  constitute  Banks  the  owner  or  not  the  owner  of  the 
cattle  in  dispute.  This  matter  of  ownership  was  a  ques- 
tion of  fact  to  be  determined  by  the  jury  upon  its  own 
estimate  of  the  weight  of  the  evidence  as  a  whole,  and  an 
instruction  which  sought  to  perform  this  duty  for  the 
jury  was  properly  refused. 

These  are  all  the  questions  discussed  and  the  judgment 

of  the  district  court  is 

Affirmed. 


.William  Bitrris  v.  Myrta  Court. 

FiLBD  April  21, 1896.    No.  6514. 


48  \70 
50  154 
50  356 


1.  Gontinuance:    Review.    An  appUcation  for  a  continuance  is  ad- 

dressed to  the  sound  discretion  of  the  trial  court,  and  unless  it 
appears  that  there  has  been  an  abuse  of  such  discretion,  its  rullngr 
will  not  be  disturbed. 

2.  Affidavit  for  Continuance  as  Testimony  of  Absent  Witnesses: 

Instbuctions.  An  instruction  by  which  the  court  only  professed 
to  describe,  and  in  fact  did  accurately  describe  to  the  jury  the 
admissions  of  fact  of  a  party  as  the  same  appeared  of  record, 
cannot  be  assailed  as  erroneous  on  the  alleged  ground  that  the 
adverse  party  had  a  right,  in  the  first  place,  to  an  admission  of 
greater  scope  or  conclusiveness  than  that  described  as  a  condition 
upon  which  a  continuance  would  be  denied  such  adverse  party. 

3. :   Admissions.    An  admission  of  plaintiff  that  proposed  wit« 

nesses  of  defendant,  if  time  applied  for  should  be  allowed  to  pro- 
cure  their  evidence,  would  give  certain  testimony,  is  not  equiva- 
lent to  an  admission  that  such  proposed  testimony  is  absolutely 
true  and  indisputable. 

Error  from  the  district  court  of  Loup  county.     Tried 
below  before  Thompson,  J. 

Clements  Bros,  and  Coffin  &  Stone,  for  plaintiff  in  error: 

Where  defendant  is  not  guilty  of  negligence  or  laches 
and  has  filed  a  sufficient  affidavit  for  a  continuance  on 
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the  ground  that  his  witnesses  are  absent,  he  should  not 
be  compelled  to  go  to  trial  because  the  plaintiff  admits 
that  the  absent  witnesses,  if  present,  would  testify  as 
alleged  in  the  affidavit,  and  it  is  error  to  permit  the 
plaintiff  to  introduce  witnesses  to  contradict  the  facts 
thus  admitted.  {Nave  v.  Horton^  9  Ind.,  563;  Murphy  v. 
Mnrphy,  31  Mo.,  322;  People  v.  Brown,  59  Cal.,  353;  Bald- 
inn  V.  Walden,  30  Ga.,  829;  Willie  v.  People,  2  111.,  399; 
f^vpervisors  of  Fulton  County  v.  Mississippi  &  W.  R.  Co.,  21 
111.,  338;  Brill  v.  Lord,  14  Johns.  [N.  Y.],  341;  People  r. 
Diaz,  6  Cal.,  248;  People  v.  McCrory,  41  Cal.,  458;  De  War- 
ren V.  State,  29  Tex.,  464;  Pool  v.  Devers,  30  Ala.,  672;  State 
V.  Brette,  6  La.  Ann.,  653;  People  v.  Vermilyea,  7  Cow.  [N. 
Y.],  387.) 

A.  M.  Robbins,  A.  S.  Moon,  and  G.  I.  Bragg,  contra. 

Byan,  C. 

A  former  judgment  in  this  case  was  reversed  and  the 
cause  was  remanded  to  the  district  court  of  Loup  county 
for  further  proceedings.  {Burris  v.  Court,  34  Neb.,  187.) 
In  the  opinion  reported,  as  above  indicated,  there  was  a 
statement  of  such  facts  as  are  essential  to  a  fuller  under- 
standing of  the  questions  hereinafter  discussed.  There 
was,  on  a  second  trial,  a  verdict  of  guilty,  and  the  judg- 
ment was  accordingly  rendered  which  the  plaintiff  in 
error  seeks  to  have  reversed  by  these  proceedings  in 
error.  An  application  for  a  continuance  was  made  upon 
the  affidavit  of  the  plaintiff  in  error,  in  which  were  the 
statements  that  two  material  witnesses  named  were  ab- 
sent from  this  state,  each  of  whom,  if  he  testified  by  depo- 
sition, would  swear  that  during  the  period  of  gestation 
preceding  the  birth  of  Myrta  Court's  child,  he  had  had 
sexual  intercourse  with  said  ^lyrta  Court.  The  proceed- 
ings with  reference  to  this  application  are  described  in 
the  record  as  follows:  "Plaintiff  in  open  court  admits 
that  the  witnesses  Elbridge  Mitchell  and  Colonel  Spencer 
would  testify  to  the  facts  set  forth  in  the  affidavit  for  a 
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continnance  that  are  alleged  in  said  affidavit,  i.  e.y 
Elbridge  Mitchell  will  swear  that  at  several  times  be- 
tween the  1st  day  of  August  and  the  26th  day  of  Septem- 
ber, 1889,  the  period  during  which  the  bastard  child  of 
plaintiff  alleged  to  have  been  begotten  by  this  defendant 
might  have  been  conceived,  that  he,  the  said  Elbridge 
Mitchell,  had  sexual  intercourse  with  said  plaintiff.  And 
said  Colonel  Spencer  would  swear  that  on  or  about  the 
1st  day  of  September,  1889,  he,  the  said  Colonel  Spencer, 
had  sexual  intercourse  with  plaintiff,  and  that  said  affi- 
davit and  the  facts  therein  stated  may  be  read  in  evi- 
dence to  the  jury.  Motion  for  continuance  overruled. 
Plaintiff  excepts/'  In  the  draft  of  the  bill  of  exceptions 
originally  submitted  to  counsel  for  the  plaintiff  in  the 
district  court  there  was  no  mention  whatever  of  the 
above  affidavit  of  William  Burris.  Upon  suggestion  of 
such  counsel,  however,  there  were  interlined  in  the  cer- 
tificate of  allowance  of  said  bill,  following  a  description 
of  other  evidence,  the  words,  "and  also  introduced  in  evi- 
dence the  affidavit  of  William  Burris  for  a  continuance; 
a  certified  copy  of  which  affidavit  is  hereto  attached.'^ 
The  above  quotations  disclose  all  that  is  to  be  found  in 
the  record  or  bill  of  exceptions  with  reference  to  the  affi- 
davit of  Mr.  Burris  up  to  the  time  of  instructing  the  jury^ 
and  upon  this  showing  we  are  urged  to  hold  that  the 
court  should  have  granted  a  continuance. 

In  Stoppert  v.  Nierle,  45  Neb.,  105,  it  was  said  that  mo- 
tions for  continuance  are  addressed  to  the  sound  discre- 
tion of  the  trial  court,  and  unless  it  appears  that  there 
has  been  an  abuse  of  such  discretion,  its  rulings  thereon 
will  not  be  disturbed.  The  same  rule  was  stated  and 
enforced  in  Strattwt  v.  Dole,  45  Neb.,  472,  and  in  Keens  t\ 
Robertsoriy  46  Neb.,  837.  Upon  the  presentation  of  the 
affidavit  of  Mr.  Burris,  his  adversary  offered  to  admit 
that  the  proposed  witnesses  therein  named  would  swear 
to  the  facts  which  by  said  affidavit  it  was  alleged  they 
would  swear  to  if  an  opportunity  was  given  to  take  their 
testimony.     It  is  doubtless  true  that  this  substitute  for 
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the  oral  testimony  of  these  witnesses  would  probably 
lack  the  convincing  force  which  aa  oral  narrative  would 
lend  to  the  facts  stated ;  but  these  witnesses  were  not  in 
this  state,  and  therefore  their  personal  attendance  at  this 
trial  could  not  be  compelled.  At  most,  their  testimony 
could,  by  depositions,  be  reduced  to  writing,  and,  pre- 
served in  that  manner,  it  could  be  read  to.  the  jury.  It  is 
probable  that  the  statements  made  in  the  affidavit  of  Mr. 
Burris  are  as  direct  as  would  have  been  made  by  the 
witnesses  themselves;  at  least  we  are  bound  to  believe 
this  would  be  the  case,  for  there  is  no  way  of  testing  the 
probable  testimony  of  these  witnesses  except  as  the  same 
is  disclosed  by  the  affidavit  of  Mr.  Burris.  Without  a  pos- 
sibility of  this  being  impaired  or  destroyed  by  cross- 
examination,  Mr.  Burris  stated  just  what  he  expected 
these  witnesses  would  swear  to,  and  his  adversary  for- 
mally admitted  that  their  testimony  would  be  as  stated. 
Having  the  benefit  of  these  statements  as  evidence,  we 
cannot  see  that  the  court  erred  in  refusing  a  continuance 
in  order  that,  in  a  more  formal  manner,  this  same  testi- 
mony might  be  obtained  and  read  to  the  jury. 

It  is,  however,  insisted  that  in  respect  to  this  matter 
the  court  en*ed  in  giving  this  instruction:  "You  are  in- 
structed that  the  plaintiff,  by  admitting  the  statements 
contained  in  the  affidavit  for  a  continuance,  which  were 
read  in  evidence  before  you,  simply  admits  that  if  said 
witnesses  Elbridge  Mitchell  and  Colonel  Spencer  were 
present  as  witnesses  testifying  in  this  case,  they  would 
testify  as  stated  in  said  affidavit,  but  the  plaintiff  does 
not  admit  that  such  testimony  would  be  the  truth.  She 
has  the  same  right  to  contradict  such  admitted  testimony 
as  though  the  witnesses  were  present  and  had  so  testified 
to  the  same  matter  upon  the  witness  stand."  In  the  first 
part  of  this  instruction  the  court  did  not  attempt  to  state 
a  rule  of  law,  but  rather  to  describe  what,  in  fact,  the 
defendant  in  the  district  court  had  offered  to  admit,  and 
that  was  that  the  proposed  witnesses,  if  present,  would 
testify  to  certain  facts,  and  that  such  facts  might  be  read 
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in  evidence  to  the  jury.  This  was  a  correct  statement  of 
the  scope  of  this  admission,  as  shown  by  the  record,  and 
the  court  committed  no  error  in  so  describing  it.  This 
being  true,  it  is  evident  that  there  existed  no  reason  for 
assuming  that  these  statements  were  to  be  deemed  more 
conclusive  in  their  nature  than  if  they  had  been  stated  by 
the  witnesses.  If  the  rule  contended  for  by  counsel  for 
plaintiff  in  error  is  correct,  that  these  statements  in  the 
affidavit  of  proposed  evidence  must  be  accepted  as  abso- 
lutely true,  it  would  have  been  improper  to  have  allowed 
the  plaintiff  in  the  district  court  to  deny  them.  It  is 
quite  possible,  and  to  the  mind  of  the  writer  it  appears 
very  probable,  that  an  intelligent  jury  would  absolutely 
discredit  the  voluntary  testimony  of  the  nature  of  that 
alleged  as  likely  to  be  given  by  Elbridge  Mitchell  and 
Colonel  Spencer,  if  they  had  been  given  an  opportunity 
to  testify.  Under  the  rule  contended  for  by  the  plaintiff 
in  error  the  instruction  should  have  been  that  these 
statements  of  the  affidavit  must  be  accepted  as  absolutely 
true,  notwithstanding  any  gross  improbability  in  point 
of  fact,  and  the  depravity  or  self-stultification  of  each 
witness  evidenced  and  illustrated  by  his  own  testimony. 
The  jury  was  not  bound  to  believe  these  statements 
merely  because  embodied  in  an  affidavit;  neither  thereby 
did  these  statements  imply  absolute  verity.  They  were 
mere  evidence,  to  be  accorded  such  weight  by  the  jury  as, 
under  all  the  circumstances  of  the  case,  they  deserved. 

The  court  in  an  instruction  briefly  described  to  the  jury 
the  provisions  of  sections  6,  7,  and  8  of  chapter  37,  Com- 
piled Statutes,  in  which  it  is  provided  how  the  defendant 
may  be  dealt  with  by  the  court  in  case  there  is  a  verdict 
of  guilty.  This  in  no  manner  concerned  the  jury  and  the 
instruction  should  not  have  been  given,  yet  we  fail  to  see 
in  what  respect  the  plaintiff  in  error  could  have  been 
prejudiced  by  it.  Whether  the  story  of  Myrta  Court,  or 
its  denial  by  William  Burris,  was  entitled  to  credence 
was  a  question  of  fact  for  the  jury,  and*  in  support  of  a 
finding  either  way  there  was  sufficient  evidence  to  justify 
the  verdict. 
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No  other  question  was  argued  in  the  brief  of  the  plaint- 
iff in  error,  and  we  conclude,  upon  the  whole  case  pre- 
sented, that  the  judgment  of  the  district  court  must  be 

Affirmed, 
HAHRisoNy  J.,  not  sitting. 


Claude  H.  Hoover  v.  State  of  Nebraska. 

48  I8i|  Filed  April  21, 1896.    No.  8285. 

56    137 


^  J§g|        1.  Homicide:  Refusal  to  Postpone  Trial:  Review.    There  must,  to 

—  show  prejudicial  error,  be  made  to  appear  something  more  than 

1  S  ul  that  within  three  weeks  after  a  homicide  has  been  committed 

there  was  a  conviction  of  the  accused  in  respect  to  such  homicide 

of  the  crime  of  murder. 

2. :  :  .    There  is  necessarily  vested  in  the  district 

court  a  considerable  discretion  as  to  overruling  an  application  for 
a  continuance  in  a  criminal  case,  and,  to  justify  a  reversal  of  the 
ruling  in  denial  of  such  an  application,  such  application  must  con- 
tain something  more  than  the  affidavits  of  the  prisoner  and  his 
counsel,  in  general  terms,  that  there  exists  in  the  county  wherein 
the  trial  must  take  place  a  great  deal  of  excitement. 

5.  Information:   Interlineations:    Plea  in   Abatement.    From   the 

mere  fact  that  the  word  "purposely"  was  interlined  with  a  pen  in 
a  type- writ  ten  information,  upon  which  a  preliminary  examina- 
tion was  had,  it  is  not  a  necessary  inference  that  the  interlinea- 
tion was  made  after  or  during  the  preliminary  examination,  and 
a  plea  in  abatement  sustained  only  by  such  assumption  was  prop- 
erly overruled  in  the  district  court. 

4.  Insanity:  Opinion  of  Non-Expert  Witness.  Non-expert  witnesses 
can  be  permitted  to  express  opinion  as  to  the  sanity  or  insanity 
of  a  person,  only  when  they  have  shown  other  sufficient  quali- 
fications, and  have  stated  the  facts  and  circumstances  upon  which 
their  opinion  of  such  mental  condition  Is  based. 

6.  Trial:  Order  Requiring  Witness  to  Go   Awat  from   Accused: 

Review.  There  is  no  presumption  that  the  district  judge,  with- 
out sufficient  justification,  required  witnesses,  though  relations  of 
the  prisoner,  to  leave  the  immediate  vicinity  of  the  accused  during 
the  progress  of  the  trial;  neither  does  the  mere  fact  that  this  was 
done  in  an  unusual  manner  justify  the  assumption  that  thereliy 
prejudice  resulted. 
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6.  HiBcondnct  of  County  Attorney:  Abottment:   Revisw.    Where  a 

prosecuting  attorney  referred  to  tacts  not  in  eyidence,  and  upon 
objection  that  the  statements  were  unwarranted  by  the  evidence, 
the  district  court  instructed  the  Jury  to  disregard  such  statements, 
there  was  left  no  ground  for  complaint  for  the  reason  that  the 
court,  when  appealed  to,  granted  all  the  relief  prayed  for. 

7.  Kurder  in  the  Vlrst  Degree.    The  verdict  is  sustained  by  ample 

evidence  which  was  uncontradicted  and  the  Judgment  of  the  dis- 
trict court  thereon  is  affirmed. 

Ebror  to  the  district  court  for  Douglas  county.  Tried 
below  before  Soott,  J. 

The  facts  are  stated  in  the  opinion. 

James  A.  Powers  and  M.  C.  Acheson^  for  plaintiff  in  error: 

The  plea  in  abatement  was  based  on  the  fact  that  in 
the  original  complaint,  which  was  type-written  and  upon 
which  Hoover  was  bound  over  to  the  district  court,  the 
word  "purposely"  was  interlined  in  some  person's  hand- 
writing. An  evident  alteration  of  an  instrument  is  gen- 
erally presumed  to  have  been  made  after  the  execution 
thereof.    (Parsons,  Contracts  [7th  ed.],  sec.  722.) 

If  the  alteration  is  noted,  or  if  it  appears  in  the  same 
handwriting  and  ink  as  the  body  of  the  instrument,  it 
may  suffice  to  relieve  against  suspicion.  (2  Greenleaf ,  Evi- 
dence [14th  ed.],  5.64;  Master  v.  Miller^  Smith's  Leading 
Cases  [Am.  ed.],  part  2, 1315;  Lewis  v.  State^  15  Neb.,  90.) 

A  magistrate  has  no  right  to  alter  an  information 
without  consent.  The  word  "purposely''  was  not  prop- 
erly a  part  of  the  complaint.  The  complaint  being  the 
foundation  of  the  information,  the  county  attorney  could 
not  insert  in  the  latter  the  word  "purposely."  Accused 
cannot  be  tried  for  a  higher  ofFense  than  that  charged  in 
the  complaint,  and  on  which  he  has  had  a  preliminary 
hearing.  (Wright  v.  State,  45  Neb.,  45;  White  v.  State,  28 
Neb.,  341;  Alderman  v.  State,  24  Neb.,  101.) 

When  the  complaint  differs  from  the  information,  a 
plea  in  abatement  is  proper  instead  of  a  motion  to  quash. 
(Cowan  V.  State,  22  Neb.,  519;  Hill  v.  State,  42  Neb.,  511; 
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Coffield  V.  Stat€y  44  Neb.,  421;  Agnew  v.  DuboiSy  8  W.  N.  C. 
[Pa.],  406;  Gesser  v.  Braunfeld,  13  W.  .N.  C.  [Pa.],  209; 
Commissioners  v.  Desmarteatij  16  Gray  [Mass.],  16;  Ctmimon- 
u'cftlfh  V.  Fagauy  15  Gray  [Mass.],  194;  Wharton,  Criminal 
Pleading  &  Practice,  277.) 

Upon  the  type-written  complaint  the  accused  could 
only  be  held  for  manslaughter.  {Simmerman  v.  State j  14 
Xeb.,  568.) 

An  essential  word  to  raise  the  grade  to  murder  is  inter- 
lined, and  the  presumption  is  that  the  interlineation 
was  unauthorized.  (Lawson,  Presumptive  Evidence  [ed. 
1886],  390.) 

The  motion  for  a  continuance  should  have  been 
granted.  It  was  based  on  affidavit  that  accused  could 
not  have  a  fair  and  impartial  trial,  owing  to  the  recent 
date  the  crime  was  alleged  to  have  been  committed  and 
on  account  of  the  exaggerated  and  sensational  articles 
Avhich  appeared  in  the  newspapers  and  inflamed  the 
prejudices  against  accused.  {Poole  v.  State^  18  Ga.,  567; 
Commomcealth  v.  Dunham,  Thach.  Crim.  Gas.  [Mass.],  516; 
Johii  V.  Statej  1  Head  [Tenn.],  49;  Bishop  v.  State,  9  Ga., 
127;  Howell  v.  State,  5  Ga.,  53;  King  v.  Jollife,  4  T.  E. 
[Eng.],  285;  Williams  v.  State,  6  Neb.,  338;  Oandy  v.  State, 
27  Neb.,  719;  Johnson  v.  Dinsmore,  11  Neb.,  393.) 

Non-expert  witnesses  may  give  opinions  as  to  sanity  or 
insanity.  (Schlencker  v.  State,  9  Neb.,  251;  Clark  v.  State, 
12  O.,  483;  Pflueger  v.  State,  46  Neb.,  493;  Polin  v.  State, 
14  Neb.,  546;  Connecticut  Mntval  Ins.  Co.  v.  Lathrop,  111  U. 
S.,  620;  Bnrgo  v.  State,  26  Neb.,  643;  State  v.  Klinger,  46 
Mo.,  224.) 

The  action  of  the  trial  court  in  requiring  witnesses — 
the  sister  and  half-sister  of  the  defendant — ^to  remove 
from  accused's  side,  by  saying  In  a  loud  voice,  in  the 
presence  of  the  jury,  "Go  right  away  from  here.  You 
cannot  sit  there,"  was  misconduct  of  the  court,  and  preju- 
dicial to  the  rights  of  the  accused.  {B&ioman  v.  State,  19 
Neb.,  526;  Carr  v.  State,  23  Neb.,  764;  Wheeler  v.  Wallace, 
58  Mich.,  357;  Cronkhite  v.  Dickerson,  51  Mich.,  177;  Skelly 
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V.  Boland,  78  111.,  438;  Hair  v.  Little,  28  Ala.,  249;  McDuff 
V.  Detroit  Evening  Journal,  47  K  W.  Rep.  [Mich.],  671.) 

It  was  error  to  permit  argument  to  be  made  while  the 
judge  was  absent  from  the  court  room.  {Gravely  v.  State, 
38  Neb.,  871.) 

The  want  of  an  exception  does  not  necessarily  deprive 
the  prisoner  of  his  right  to  a  new  trial  for  errors  prejudi- 
cial to  him.  {Thompson  V.  People,  4:  Iseh.j  524:]  Schlenekerv. 
State,  9  Neb.,  302.) 

It  was  prejudicial  error  for  the  county  attorney  to  go 
outside  the  record  in  his  argument  to  the  jury. 

A.  8.  Churchill,  Attorney  General,  and  George  A.  Day, 
Deputy  Attorney  General,  for  the  state: 

The  crime  of  murder  in  the  first  degree  can  be  charged 
without  using  the  statutory  language  in  the  information. 
An  act  is  done  purposely  when  it  is  the  direct  result  of 
the  action  of  the  will.  If  one,  therefore,  is  charged  in- 
tentionally, designedly,  or  willfully  with  the  commission 
of  some  act,  he  is  charged  the  same  as  though  the  act  had 
been  purposely  done.  For  definition  of  the  word  "pur- 
posely," see  Standard  Dictionary;  Anderson's  Law  Dic- 
tionarj-;  Fahnestock  v.  State,  23  Ind.,  262;  Whitman  v. 
State,  17  Neb.,  224;  Eannstine  v.  State,  31  Neb.,  112. 

The  information,  as  well  as  the  complaint,  charged  the 
crime  of  murder  in  the  first  degree  without  the  use  of  the 
word  "purposely."  Section  309  of  the  Code  of  Criminal 
Procedure  authorizes  the  magistrate  to  bind  a  prisoner 
to  the  district  court  for  a  higher  offense  than  that 
charged  where  it  appears  to  the  magistrate  that  a  higher 
offense  has  been  committed. 

The  motion  for  a  continuance  was  addressed  to  the 
sound  discretion  of  the  trial  court,  and  there  is  no  show- 
ing that  such  discretion  was  abused.  {Smith  v.  State,  4 
Neb.,  286;  Bvrrell  v.  State,  25  Neb.,  581;  Williams  v.  State, 
i\  Neb.,  335;  State  v.  Thatch,  5  Neb.,  94;  Stoppert  v,  Nierle, 
45  Neb.,  106;  Clark  v.  Carey,  41  Neb.,  780;  Home  Fire  Ins, 
Co.  r.  Murray,  40  Neb.,  601;  Nebraska  Loan  &  Trust  Co.  v. 


ia«  NEBRASKA  REPORTS.  [Vol.  48 


Hoover  v.  Slate. 


Earner,  40  Neb.,  282;  McDonald  v.  McAUkter,  32  Neb.,  514; 
Ingalls  v.  Nobles,  14  Neb.,  272;  iSingcr  Mfg.  Co.  v.  McAUiste)\ 
22  Neb.,  359;  Billings  v.  McCoy,  5  Neb.,  187.) 

Public  excitement  is  usually  deemed  an  insufficient 
ground  for  continuance  where  the  statute  authorizes  a 
preliminary  examination  of  and  challenge  to  the  jury,  or 
where  a  change  of  venue  is  allowed  by  statute.  (4  Ency- 
clopedia, Pleading  &  Practice,  832;  Ballard  v.  State,  31 
Fla.,  267.) 

All  facts  necessary  to  show  a  clear  abuse  of  discretion 
of  the  court  to  the  injury  of  the  accused  must  be  pre- 
sented, and  where  the  record  is  silent  or  uncertain  the 
presumptions  are  in  favor  of  the  correctness  of  the  ruling* 
(Barier  v.  State,  13  Fla.,  675;  McNeahj  v.  State,  17  Fla., 
198;  N etcher ry  v.  State,  26  Fla.,  334;  Qai^ner  v.  State,  28 
Fla.,  113;  Joyce  v.  Commonwealth,  78  Va.,  287;  Baxo  i\ 
State,  24  S.  W.  Rep.  [Tex.],  293;  State  v.  Hawkins,  18  Ore., 
476;  Poole  v.  State,  18  Ga.,  567;  Thompson  v.  State,  24  Ga., 
303;  Johnson  v.  State,  48  Ga.,  118;  Stevens  v.  State,  93  Ga., 
307;  John  v.  State,  1  Head  [Tenn.],  49;  Porter  v.  State,  3 
Lee  [Tenn.],  496;  King  v.  State,  91  Tenn.,  617.) 

Before  a  non-expert  witness  is  permitted  to  give  an 
opinion  upon  the  question  of  sanity  or  insanity,  he  must 
first  state  the  facts  upon  which  such  opinion  is  founded* 
otherwise  it  would  be  a  mere  substitution  of  non-export 
opinion  for  facts.  (State  v.  Stickley,  41  la.,  232;  Pela- 
monrges  v.  Clark,  9  la.,  1;  State  v.  Pennyman,  68  la.,  216; 
State  V.  Klinger,  46  Mo.,  224 ;  American  Bible  Society  v.  PricCy 
115  111.,  623;  Wood  v.  State,  58  Miss.,  741;  Clark  v.  State,, 
12  O.,  483;  Grant  v.  Thompson,  4  Conn.,  208;  Shaver  i\ 
McCarthy,  110  Pa.  St.,  339;  Holcmnb  v.  State,  41  Tex.,  125; 
Clapp  V.  Fullenon,  34  N.  Y.,  190;  Goodwin  v.  State,  96  Ind., 
550;  Gmbb  v.  State,  117  Ind.,  277;  Schlencker  v.  State,  9 
Neb.,  248;  Polin  v.  State,  14  Neb.,  540;  Walker  v.  State,  102 
Ind.,  502;  State  v.  Hayden,  51  Vt.,  296;  Morse  v.  Crawford, 
17  Vt.,  499;  State  v.  Erb,  74  Mo.,  199;  Choice  v.  State,  31 
Ga.,  424;  State  v.  Newlin,  69  Ind.,  108;  People  v.  Wreden, 
59  Cal.,  392;    Hardy  v.  Merrill,  56  N.  H.,  227;   Potvell  i\ 
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State,  25  Ala.,  21;  Dwe  v.  State,  3  Heisk.  [Tenn.],  349; 
Woodcock  V.  Johnson^  36  Minn.,  217;  McRae  v.  Malloy,  93  N. 
Car.,  154;  Belter  v.  JoneSy  22  Ark.,  92;  Connecticut  Mutual 
Life  Ins.  Co.  v.  Lathrop,  111  U.  S.,  612;  Comntomoealth  v. 
Sturtivanty  117  Mass.,  122.)  Tested  by  this  rule,  the  testi- 
mony offered  was  incompetent.  We  have  gone  into  this 
subject  at  some  length  because  this  court  has,  as  in  the 
recent  case  of  Pflueger  v.  State,  46  Neb.,  493,  cited  with 
apparent  approval  the  case  of  State  v.  Lewis,  22  Pac.  Eep. 
pf  ev.],  241,  in  which  the  doctrine  is  announced  that  "wit- 
nesses who  are  not  experts  may  testify  to  their  belief  as 
to  the  sanity  or  insanity  of  the  accused  without  giving 
the  facts  upon  which  their  belief  is  based." 

Where  a  question  is  propounded  to  a  witness  to  which 
an  objection  is  sustained,  the  party  desiring  the  evidence 
must  offer  to  prove  the  facts  sought  to  be  introduced  and 
have  it  made  a  part  of  the  record.  (Mordhorst  v.  Ne- 
braska Telephone  Co.,  28  Neb.,  610;  Mathews  v.  State,  19 
Neb.,  330;  Fosbinder  v.  Svitak,  16  Neb.,  499;  Masters  v. 
Marsh,  19  Neb.,  458;  Tates  v.  Kinney,  25  Neb.,  120;  Hamil- 
ton V.  Ross,  23  Neb.,  630;  Sellars  v.  Foster,  27  Neb.,  119; 
Bums  V.  City  of  Fairmont,  28  Neb.,  866;  German  Ins.  Co.  v. 
Hyman,  34  Neb.,  704;  Roach  v.  Hatckinson,  34  Neb.,  658; 
Bemeker  v.  State,  40  Neb.,  810;  Omaha  Fire  Ins.  Co.  v.  Berg, 
44  Neb.,  522;  Alter  v.  Covey,  45  Neb.,  508.) 

There  is  a  presumption  that  jurors  are  men  of  suflScient 
intelligence  to  understand  that  their  verdict  must  be 
based  on  the  evidence  adduced  on  the  trial  and  the  law  as 
given  in  the  instructions  of  the  court.  {State  v.  Jackson, 
17  S.  E.  Rep.  [N.  Car.],  149;  State  v.  Dusenberry,  20  S.  W. 
Rep.  [Mo.],  461.) 

The  alleged  irregularity  relating  to  the  removal  of  wit- 
nesses was  one  of  the  incidents  of  the  trial  in  preserving 
proper  order  in  court.  {Debney  v.  State,  45  Neb.,  856; 
McMahan  v.  State,  46  Neb.,  166;  Lindsay  v.  State,  46  Neb., 
177.) 

The  contention  based  on  the  absence  of  the  judge  dur- 
ing a  portion  of  the  argument  cannot  be  examined.    As- 
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signments  of  error,  to  be  considered  by  the  supreme  courts 
must  have  been  presented  to  and  overruled  by  the  trial 
court.  (Tecumseh  Tenon  Site  Ca^e^  3  Neb.,  267;  Thunnan  i\ 
State,  32  Neb.,  224;  Coombs  v.  McDonald,  43  Neb.,  632; 
Woodward  v.  Baird,  43  Neb.,  310;  Eckhuid  v.  WUlis^  42 
Neb.,  737.) 

Ryan,  O. 

Plaintiff  in  error  was  convioted  of  murder  in  the  first 
degree  in  the  district  court  of  Douglas  county.  The  in- 
formation was  filed  December  24,  1895,  and  charged  in 
appropriate  language  that  the  plaintiff  in  error,  on  De- 
cember  13,  1895,  had  murdered  Samuel  Du  Bois  in  said 
county.  A  plea  in  abatement  was  overruled  December 
26,  1895,  and  on  the  same  day  there  was  an  arraignment 
and  a  plea  of  not  guilty.  On  the  day  following  the  trial 
began,  was  continued  on  the  28th,  and  on  the  29th  there 
was  a  verdict  as  above  indicated.  A  motion  for  a  new 
trial  was  overruled  on  December  30,  and  on  January  3, 
1896,  sentence  was  pronounced  that  Claude  H.  Hoover, 
on  April  17,  1896,  suffer  death  by  hanging.  Just  before 
his  death  the  business  of  Samuel  Du  Bois  was  repairing 
elevators.  In  his  employ  were  Kate  Brophy  and  Claude 
H.  Hoover.  In  her  testimony  Miss  Brophy  described  her- 
self as  a  half-sister  of  Hoover  and  a  half-sister  of  the 
widow  of  Samuel  Du  Bois.  In  the  record  the  relation- 
ship of  the  parties  is  not  stated  with  more  fullness,  and, 
indeed,  no  more  definite  information  is  necessary,  for  this 
enables  us  to  understand  why  Hoover  should  feel  author- 
ized to  talk  as  he  did  to  Miss  Brophy.  Between  the  hours 
of  1  and  2  o'clock  on  the  afternoon  of  December  13,  1895, 
Miss  Brophy  was  in  the  oflBce  of  Mr.  Du  Bois.  Plaintiff 
in  error  came  in  and  said  to  Miss  Brophy,  "I  don't  want 
you  to  go  with  that  girl  any  more,  because  she  ain't  the 
kind  of  girl  you  ought  to  go  with."  In  the  discussion  of 
this  suggestion  there  seems  to  have  arisen  considerable 
feeling, — so  much  so  that  when,  veTx  soon  afterward,  Mr. 
Du  Bois  came  into  the  office,  he  observed  there  was  some- 
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thing  wrong.  When  the  nature  of  the  trouble  had  been 
explained  to  him,  Mr.  Du  Bois  said  he  knew  Miss  Brophy 
would  not  go  with  any  one  who  wasn^t  right,  for  she  had 
always  done  right.  To  Mr.  Hoover,  Mr.  Du  Bois  said 
that  he  should  go  out  of  the  oflftce,  and  at  the  same  time 
he  seems  to  have  taken  hold  of  Hoover  and  led  him 
toward  the  door.  While  this  was  being  done  Hoover  sug- 
gested that  he  would  go  out  if  Du  Bois  would  pay  him 
the  wages  due  him.  This  was  agreed  to  and  very  soon 
done,  and  Mr.  Hoover,  upon  receiving  his  pay,  said  to  Mr* 
Du  Bois  that  he  was  obliged  to  him,  and  was  told  by  Mr. 
Du  Bois  that  he  was  welcome.  The  deceased  and  the  ac- 
cused seem  not  to  have  met  again  until  just  before 
the  commission  of  the  homicide  hereinafter  described. 
About  fifteen  minutes  before  2  o'clock.  Hoover,  by  tele- 
phone, arranged  with  Miss  Brophy  to  meet  him,  and  soon 
afterward,  from  across  the  street,  beckoned  her  to  come 
to  him.  Upon  compliance  he  asked  her  the  address  of 
Mr.  Colby  at  Kansas  City,  saying  that  he  was  that  night 
going  to  that  city.  In  this  interview  he  spoke  of  Du 
Bois  and  said  that  Du  Bois  had  no  business  striking 
him,  and  that  if  he,  Hoover,  would  do  right  he  would 
shoot  Du  Bois.  He  was  probably  considerably  intoxi- 
cated at  this  time,  shed  tears,  and  sent  his  farewells 
to  other  members  of  the  family.  It  is  not  clear  from 
the  evidence  whether  this  interview  was  before  or  after 
the  purchase  of  the  pistol  with  which  he  afterwards 
killed  Du  Bois.  It  was,  at  any  rate,  about  the  same 
time  in  the  afternoon,  that  is  to  say,  about  2  or  3  o'clock. 
About  half  past  five  o'clock  Mr.  Hoover  went  to  the 
shop  of  Mr.  Saalfield,  a  shoemaker.  There  were  then 
in  the  shop  some  other  persons,  and  Mr.  Hoover  sat 
down  and  talked  with  them,  and  among  other  things  he 
remarked  that  he  would  give  a  quarter  if  Sam  Du  Bois 
would  show  up.  His  companions  did  not  notice  that  he 
was  much  intoxicated,  if  indeed  he  was  at  all,  at  this 
time.  Within  fifteen  minutes  after  Hoover  had  become 
an  inmate  of  the  shop,  Samuel  Du  Bois  entered,  saying, 
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<*Good  evening,  gentlemen,"  and  was  instantly  con- 
fronted by  Hoover,  who  said,  "IVe  got  you  where  I  want 
you.  You  son-of-a-bitch."  The  persons  in  the  shop  at 
the  time  were  able  to  state  in  their  testimony  nothing 
that  immediately  followed  this  remark,  except  that  they 
saw  two  flashes  of  a  pistol  in  Hoover's  hand  and  heard 
Du  Bois  say,  "I^m  shot !"  It  seems,  however,  that  Du  Bois 
must  instantly  have  closed  with  his  assailant,  for  the 
earliest  resumption  of  the  narrative  of  any  eye-witness 
begins  with  the  description  of  the  manner  in  which  Du 
Bois  was  holding  Hoover  powerless  to  do  him  further 
harm.  Finally  Du  Bois,  unassisted,  wrenched  the  pistol 
from  Hoover's  grasp,  and  having  turned  from  Hoover, 
said:  "Somebody  take  this  gun.  He  shot  me,  but  I  don't 
want  to  shoot  him."  Mr.  Fenton  took  the  pistol  from  Mr. 
Du  Bois,  who  immediately  took  off  his  coat,  and  as  soon 
as  some  garments  could  be  spread  upon  the  floor,  lay 
down.  Before  Du  Bois  had  lain  down.  Hoover  said  to 
him,  "I  always  told  you  I  would  shoot  you."  Afterward, 
however,  he  seemed  sorry  for  what  he  had  done.  Du  Bois 
within  fifteen  hours  died  of  the  wounds  inflicted  by 
Hoover.  We  are  able  thus  confidently  to  state  the  above 
facts,  for  there  was,  in  respect  to  them,  no  conflict  in  the 
evidence.  The  matters  upon  which  the  plaintiff  in  error 
relies  for  a  reversal  of  the  judgment  of  the  district  court 
will  now  be  considered  in  their  order  of  presentation  in 
the  brief  of  his  counsel. 

It  is  first  urged  that  the  application  for  a  continuance 
should  have  been  sustained,  in  view  of  the  showing 
thereby  of  the  excited  condition  of  the  people  of  Douglas 
county,  and  that  there  was  prejudicial  error  in  hastening 
the  trial  as  was  done  in  this  case.  A  considerable  discre- 
tion is  necessarily  lodged  with  the  district  courts  with 
reference  to  applications  for  continuance  in  criminal 
cases.  If  the  rule  was  otherwise  it  would  be  almost  im- 
possible to  bring  to  trial  persons  accused  of  grave  crimes. 
The  court  in  this  case  was  certainly  very  expeditious,  hav- 
ing performed  the  last  of  its  duties  January  3,1896, — ^just 
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ten  days  after  the  filing  of  the  information,  and  three 
weeks  after  the  commission  of  the  homicide.  There  is  no 
showing  that  there  was  sacrificed  any  right  of  the  ac- 
cused; neither  does  it  appear  that  if  more  time  had  been 
given  him  to  prepare  for  trial,  he  would  have  been  able  to 
procure  evidence  of  any  kind  to  his  advantage;  and,  so 
far  as  the  existence  of  excitement  was  concerned,  it  was 
only  shown  by  affidavits  of  the  accused  and  his  counsel 
couched  in  very  general  terms.  While  haste,  if  it  was 
shown  to  have  attended  the  various  inroceedings,  might 
predispose  a  reviewing  court  to  a  favorable  consideration 
of  the  proofs  indicating  that  thereby  the  accused  had 
actually  suffered  prejudice,  this  predisposition  should  not 
entirely  excuse  the  absence  of  such  proof.  By  the  infor- 
mation upon  preliminary  examination  it  was  charged 
that  Claude  H.  Hoover  "did,  unlawfully,  feloniously,  pur- 
posely, and  of  his  deliberate  and  premeditated  malice, 
kill  and  murder,"  etc.  This  information  was  type-writ- 
ten, except  that  the  word  "purposely"  was  interlined  with 
a  pen.  In  the  district  court  the  information  upon  which 
the  trial  was  had  contained  the  word  "purposely."  It  is 
not  shown  that  the  word  "purposely"  was  not  in  the  infor- 
mation before  the  preliminary  examination  was  had,  ex- 
cept by  an  affidavit  submitted  in  this  court  to  procure  an 
order  requiring  that  such  original  information  should  be 
certified  to  this  court  for  inspection.  Upon  this  unsatis- 
factory showing,  in  this  court  made  for  the  first  time,  we 
wouUl^  not  be  justified  in  assuming  that  at  an  improper 
time  an  amendment  of  the  information  before  the  exam- 
ining magistrate  had  been  made,  and  this  was  the  sole 
(luestion  presented  by  the  plea  in  abatement.  Whether 
or  not  this  information  would  have  been  sufficient  with- 
out the  word  "purposely"  we  do  not  consider,  much  less 

decide. 

The  next  criticism  of  the  action  of  the  court  is  because 

there  was  excluded  evidence  which,  it  is  claimed,  would 

have  shown  that  the  accused  was  insane  when  he  killed 

Du  Bois.     Miss  Brophy  testified  that  Hoover  had  been 

17 
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drinking,  but  was  not  drunk  while  he  was  in  the  office^ 
that  at  the  interview  across  the  street  from  the  office  he 
was  drunk,  she  thought.  "At  times,"  she  said,  "he  didn't 
talk  right,"  "he  talked  strange,"  she  always  thought.  In 
her  cross-examination,  Miss  Brophy  said  she  was  seven- 
teen years  old  and  had  lived  in  the  family  with  the  ac- 
cused for  two  years  and  had  seen  him  every  day  during 
this  time,  and  that  on  the  13th  of  December,  1895,  he  was 
acting  very  strangely.  The  following  proceedings  during 
the  cross-examination  of  Miss  Brophy  are  shown,  by  the 
bill  of  exceptions,  to  have  taken  place: 

Q.  You  had  seen  him  act  queer  on  other  occasions? 

A.  Yes,  sir. 

Motion  by  the  state  to  strike  the  answer  as  incompe- 
tent, irrelevant,  immaterial,  and  not  proper  cross-exami- 
nation.    Sustained.     Defendant  excepts. 

Q.  From  all  that  you  saw  of  Claude  this  day,  and  all 
that  you  know  of  him,  and  the  manner  in  which  he  acted 
on  that  day, — what  was  said  and  done, — did  you  consider 
him  at  the  time  sane  or  insane? 

Objection  by  the  state  as  incompetent,  immaterial,  ir- 
relevant, and  not  proper  cross-examination.  Sustained. 
Defendant  excepts. 

It  must  be  conceded  that  the  objection  that  this  was 
not  proper  cross-examination  was  well  taken,  and  yet 
aside  from  this  there  is  left  undetermined  the  compe- 
tency, materiality,  and  relevancy  of  the  evidence  ex- 
(•luded  and  of  that  offered  on  this  branch  of  the  case. 
The  inteiTOgative  sentence,  "You  have  seen  him  act 
queer  on  other  oc'casions?"  called  simply  for  a  conclu- 
sion of  the  witness.  The  inquiry  should  have  been  with 
reference  to  the  facts  and  circumstances  themselves, 
and  not  merely,  in  effect,  whether  the  witness  regarded 
the  conduct  of  the  accused  on  other  occasions  as  queer. 
There  was,  therefore,  no  error  in  excluding  this  evi- 
dence. The  next  question,  as  to  whether  the  witness, 
from  what  she  saw  of  the  accused  on  the  day  of  the 
homicide,  and  from  what  she  knew  of  him,  regarded 
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him  as  sane  or  insane,  was  premature.  The  rule  is  that 
before  a  non-expert  can  give  his  opinion  as  to  the  sanity 
OP  insanity  of  a  person,  he  must  state  the  facts  and 
circumstances  upon  which  he  bases  his  conclusion.  In 
^chkncker  v.  State^  9  Neb.,  241,  it  was  held  that  the  opinion 
of  a  witness  not  an  expert  is  competent  evidence  upon  the 
question  of  the  prisoner's  sanity  where  such  opinion  is 
formed  upon  facts  within  the  personal  knowledge  of  the 
witness  and  sworn  to  by  him  before  the  jury.  In  tlie 
later  cases  in  this  court  there  has  been  no  direct  state- 
ment of  the  requirement  that  a  non-expert  witness,  before 
giving  his  opinion  as  to  the  mental  condition  of  a  person 
at  a  certain  time,  must  state  the  facts  and  circumstances 
upon  which  that  opinion  rests,  yet  the  case  above  cited 
has  been  repeatedly  approved  in  a  general  way.  {Polin  v. 
State,  14  Neb.,  540;  Shults  v.  State,  37  Neb.,  481.)  We  are 
indebted  to  the  brief  of  the  attorney  general  for  citations 
of  the  holdings  of  twenty-one  different  states  in  support 
of  this  rule,  and  the  cases  cited  in  behalf  of  the  plaintiff 
in  error  are  not  in  conflict  with  it.  Since  the  argument  in 
this  case  the  principle  has  been  enforced  in  Hay  \\  Miller, 
48  Neb.,  156.  We  cannot  examine  the  errors  alleged  with 
reference  to  the  exclusion  of  the  evidence  of  Mrs.  Du  Bois 
as  to  the  sanity  of  Hoover  for  a  reason  additional  to  that 
j[?iven  above,  which  is  that  there  was  no  statement  as  to 
what  the  proffered  testimony  would  disclose,  if  admitted. 
By  affidavit  it  was  shown,  without  contradiction,  that 
while  one  of  the  attorneys  for  the  prisoner  was  address- 
ing the  jury  there  were  seated  near  the  accused,  Mrs.  Du 
Bois  and  Miss  Brophy;  that  the  presiding  judge,  Hon. 
Cunningham  R.  Scott,  came  directly  from  his  private 
room  to  them  and,  in  the  presence  and  the  hearing  of  the 
jury,  said:  "Go  right  away  from  here.  You  cannot  sit 
there.''  Counsel  for  the  prisoner  then  said :  "Your  Honor: 
These  are  our  witnesses;"  to  which  the  reply  was  simply^ 
"Yes,  sir."  It  is  insisted  that  this  was  prejudicial  to  the 
rights  of  the  accused  and  must  have  had  an  influence 
upon  the  jury.     It  is  possible  that  too  much  display  was 
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made  in  obtaining  the  removal  of  these  ladies,  and  prob- 
ably it  would  have  been  much  better  if  the  presiding 
judge  had  conveyed  his  wish  to  them  through  the  medium 
of  a  bailiff,  or  some  other  person.  It  was  a  strange  situa- 
tion, however,  and  there  may  have  been  such  misconduct 
that  the  presiding  judge  was  justifiable  in  putting  a  stop 
to  it  in  a  very  summary  manner.  The  fact  that  the  ladies 
were  witnesses  on  behalf  of  •the  accused  conferred  upon 
them  no  right  in  a  special  manner  to  manifest  to  the  jury 
their  wish  for  his  acquittal,  and  if  anything  of  this  kind 
was  transpiring  it  was  certainly  the  duty  of  the  court  to 
see  that  it  ceased.  It  is  true  there  is  no  evidence  in  the 
record  of  any  misconduct,  and  yet  this  conduct  of  the 
judge,  while  not  altogether  dignified,  cannot  be  assumed 
to  have  been  without  justification. 

The  fifth  and  last  point  urged  in  the  brief  is  that  there 
was  misconduct  on  the  part  of  the  county  attorney  in 
making  use  of  the  following  language  in  his  argument  to 
the  jury,  to- wit:  "Samuel  Du  Bois  was  a  man  who  ros^ 
by  his  own  merit  from  humble  walks  of  life,  and  was  a 
man  of  large,  generous  heart.  lie  was  called  upon  to 
make  the  laws  of  this  city,  and  these  facts,  with  other 
circumstances,  make  this  one  of  the  most  heinous  crimes 
ever  committed  in  this  community."  In  the  affidavit  by 
which  was  shown  the  use  of  the  above  language  it  was 
disclosed  that  the  county  attorney  further  said  to  the 
jury:  "For  fourteen  hours  he  suffered  all  the  tortures  of 
the  damned."  Following  this  quotation  the  affidavit  con- 
tained these  words:  "That  said  Powers  [an  attorney  for 
th*e  prisoner]  called  the  attention  of  the  court  to  this  lan- 
guage and  insisted  that  it  was  unwarranted  by  the  evi- 
dence, and  thereupon  the  court  instructed  the  jury  not  to 
consider  it  in  arriving  at  their  verdict,  and  further  affiant 
saith  not."  It  appears  clearly  from  these  quotations  that 
the  sole  objection  made  to  the  language  of  the  county  at- 
torney was  that  it  was  unwarranted  by  the  evidence,  and 
that,  thereupon,  the  court  by  an  instruction  directed  the 
jury  not  to  consider  it.     This  was  all  that  counsel  by  his 
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objection  seems  to  have  required.  Prosecuting  attorneys 
cannot  be  too  careful  to  confine  themselves  strictly 
within  the  evidence.  It  is  not  required  of  them  that  in 
asserting  the  majesty  of  the  law  they  shall  resort  to  ques- 
tionable means.  They  are  the  representatives  of  the 
state  and  should  never  forget  to  maintain  its  authority 
by  fair,  open  method;^.  In  this  case,  whatever  lapse  oc- 
curred was  instantly  counteracted  by  the  court  as  far  as 
required  by  counsel  for  the  prisoner,  and,  therefore,  he 
has  no  ground  for  complaint.  This  record  has  been  very 
carefully  examined  with  a  view  to  ascertaining  whether 
or  not  any  prejudicial  error  was  committed,  and  we  can 
find  none.  The  statement  of  the  facts,  established  by  un- 
contradicted evidence  which  has  hereinbefore  been  given, 
leaves  no  room  for  doubt  that  the  defendant  was  properly 
convicted  of  the  crime  with  which  he  was  charged.  The 
judgment  of  the  district  court  is 

Affirmed. 
Sentence  to  be  executed  August  7,  1896. 

Irvine,  C,  dissenting. 

I  think  this  judgment  should  be  reversed  for  the  sole 
reason  that  the  accused  was  put  on  trial  over  his  objec- 
tions within  so  brief  a  period  after  the  offense  with  which 
he  was  charged  was  committed  that  he  had  no  reasonable 
time  to  prepare  his  defense,  and  was  not  permitted  the 
assistance  of  counsel  within  the  proper  meaning  of  the 
term.  The  offense  was  charged  to  have  been  committed 
December  13.  The  defendant  was  held  to  answer  De- 
cember 18.  The  information  was  filed  December  24.  He 
was  arraigned  December  26.  He  was  put  on  trial  De- 
cember 27,  less  than  two  weeks  after  the  offense  was 
committed.  It  is  true  that  there  was  no  showing  by  evi- 
dence preserved  in  the  record  of  public  excitement  or 
prejudice  preventing  a  fair  trial.  It  is  also  true  that  a 
motion  for  a  continuance  for  the  purpose  of  properly  pre- 
paring for  trial  must  be  supported  by  proof  of  the  occa- 
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sion  therefor.     But  there  is  a  difference  between  the  con- 
tinuance of  a  cause  and  its  mere  postponement  to  a 
future  day.     The  same  strictness  is  not  required  in  order 
to  procure  a  temporary  postponement  that  is  required 
for  a  continuance  over  the  term;    and  especially  in  a 
criminal  case,  although  the  application  be  for  a  continu- 
ance, if  the  proof  be  insufficient,  tlie  court  should  post- 
pone the  trial  if  it  would  be  unjust  for  any  reason  to  pro- 
ceed at  once.     This  was  a  capital  case.     The  life  of  the 
accused  was  at  stake.    We  cannot  shut  our  eves  to  well- 
known  truths.     Counsel,  no  matter  how  learned,  no  mat- 
ter how  experienced,  require  in  all  cases  some  time  for 
preparation.     Where  his  client's  life  is  at  stake,  any  law- 
yer, with  a  proper  sense  of  the  responsibility  resting 
upon  him,  requires  a  considerable  time  for  the  examina- 
tion of  the  case,  for  reflection,  and  for  preparation  for 
trial.     His  client  is  in  such  a  case  usually  much  less  able 
to  assist  him  than  in  civil  cases,  or  than  in  crin\inal  cases 
of  minor  import.     It  is  not  always  possible  for  counsel  to 
even  sufficiently  inform  himself  of  the  facts  of  the  case, 
and  of  available  evidence,  to  at  once  present  the  formal 
proof  requisite  to  procure  a  continuance;  and  when  a  man 
is  charged  with  murder,  especially  where,  as  it  in  this  case 
turned  out,  insanity  is  a  feature  of  the  defense,  a  reason- 
able opportunity  should  be  given  counsel,  not  only  to  pro- 
cure the  attendance  of  witnesses,  but  to  examine  into  the 
facts  of  the  case  and  deliberate  upon  his  course  of  con- 
duct.    As  said  by  the  supreme  court  of  Louisiana  in  State 
V.  FerriSj  16  La.  Ann.,  425:  "The  law,  in  securing  to  them 
[persons  accused  of  crime]  the  assistance  of  counsel,  did 
not  intend  to  extend  a  barren  right;   for  of  what  avail 
would  be  the  privilege  of  counsel     *     *     *     if,  on  the 
spur  of  the  moment,  without  an  opportunity  of  studying 
the  case,  the  former  should  be  compelled  to  enter  into  an 
investigation  of  the  cause?"    I  am  aware  that  convictions 
have  been  sustained  where  less  time  intervened  between 
the  commission  of  the  offense  and  the  commencement  of 
the  trial  than  in  the  case  at  bar;  but,  so  far  as  I  know, 
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there  has  not  been  any  recent  instance  of  a  sentence  of 
death  sustained  under  such  circumstances  of  expedition 
against  the  protest  of  the  accused.  But  the  case,  to  my 
mind,  should  not  be  controlled  by  precedent.  A  reason- 
ably speedy  enforcement  of  the  criminal  laws  is  neces- 
sary; but  the  court  should  not  permit  the  clamor  of  news- 
papers, or  of  the  public,  to  so  far  hasten  prosecutions  as 
to  substantially  deprive  the  accused  of  their  constitu- 
tional privilege  of  a  fair  and  impartial,  as  well  as  a 
speedy,  trial,  and  to  the  real  assistance  of  counsel, — ^that 
is,  the  assistance  of  counsel  who  have  had  a  reasonable 
opportunity  to  investigate  the  case  and  prepare  a  defense. 
I  think  in  this  case  there  was  an  abuse  of  discretion  in 
not  granting  the  accused  a  postponement  of  the  trial,  and 
that  the  judgment  should  be  for  that  reason  reversed. 

Bagan,  C,  concurs  in  the  foregoing  dissenting  opinion. 


May  Brothers,  appellants,  v.  John  D.  Hoo\ier,  Jr., 

et  al.,  appellees. 

Filed  Apbil  21, 1896.    No.  6546. 

Fraudulent  ConveyanceB:  Evidence.  Evidence  examined,  and  field  to 
sustain  the  conclusion  of  the  district  court  that  the  conveyance 
assailed  in  this  action  as  fraudulent  was  neither  made  nor  ac- 
cepted with  the  intent  to  defraud,  hinder,  or  delay  the  creditors  of 
the  appellees. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Jackson,  J. 

Albert  d  Reeder,  for  appellants. 

Campbell  d  WalliSy  contra. 

Raoan,  0. 

May  Bros,  brought  this  suit  in  equity  in  the  district 
court  of  Madison  county  against  John  D.  Hoover,  Jr.,  and 
wife  and  John  D.  Hoover,  Sr.,  to  have  set  aside  a  convey- 
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ance  of  real  estate  made  in  December,  1888,  by  Hoover, 
Jr.,  and  wife  to  Hoover,  Sr.  May  Bros,  alleged  that  the 
conveyance  was  without  consideration  and  made  for  the 
purpose  of  hindering,  delaying,  and  defrauding  them  and 
other  creditors  of  Hoover,  Jr.  The  district  court  found 
the  issues  in  favor  of  the  defendants  below  and  dismissed 
the  case,  and  from  this  decree  May  Bros,  have  appealed. 

It  appears  from  the  evidence  in  the  bill  of  exceptions 
that  for  some  years  prior  to  1881  Hoover,  senior  and 
junior,  being  father  and  son,  were  copartners  owning  and 
operating  a  store  and  a  mill  at  Battle  Creek,  Nebraska. 
In  January,  1881,  the  father  and  son  dissolved  their  co- 
partnership relations,  the  father  selling  out  his  interest 
in  the  copartnership  property  to  the  son.  The  price 
agreed  to  be  paid  by  the  son  to  the  father  was  about 
?7,000,  for  which  the  son  executed  his  promissory  notes 
to  his  father.  The  son  continued  in  business  alone  imtil 
December,  1888.  At  that  time  he  and  his  wife  conveyed 
to  the  father  the  real  estate  previously  owned  by  the  co- 
partnership and  some  other  property.  This  is  the  con- 
veyance assailed  as  fraudulent  in  this  action.  The  prin- 
cipal consideration  for  this  conveyance  was  the  debt  and 
the  interest  thereon  owing  by  the  son  to  the  father,  con- 
tracted in  1881,  as  ali*eady  stated,  said  debt  being  past 
due  and  wholly  unpaid.  These  facts  are  practically  un- 
disputed. The  district  judge  was  of  opinion,  and  we 
agree  with  him,  that  the  appellees  made  it  appear  on  the 
trial  that  the  conveyance  was  made  in  good  faith  and  for 
a  valuable  consideration,  and  not  made  with  intent  to 
defraud,  hinder,  or  delay  the  creditors  of  Hoover,  Jr. 

It  is  insisted  by  appellants  in  their  argument  here  that 
the  evidence  does  not  show  that  Hoover,  Sr.,  paid  a  valu- 
able consideration  for  the  property.  We  think  it  does. 
What  that  consideration  was  has  already  been  stated. 
There  is  also  some  evidence  in  the  record  which  shows 
that  Hoover,  Sr.,  worked  for  the  son  in  the  mill  or  store 
after  the  father  and  son  dissolved  copartnership,  and  that 
when  the  conveyance  assailed  by  this  suit  was  made,  the 


Vol.48]  JANUAEY  TERM,  1896.  201 


May  V.  Hoover. 


yalue  of  Hooyer,  St.%  services  was  taken  into  considera- 
tion in  fixing  the  price  to  be  paid  for  the  property.  There 
is  a  conflict  in  the  evidence  as  to  the  value  of  the  property 
conveyed  by  Hoover,  Jr.,  to  Hoover,  Sr.,  in  December, 
1888,  but  the  evidence  would  sustain  a  special  finding, 
had  one  been  made,  that  the  property  conveyed  to 
Hoover,  Sr.,  was  not  worth  any  more  than  he  paid  for  it. 
It  also  appears  from  the  record  that  after  the  son  and 
wife  sold  and  conveyed  the  real  estate  in  controversy  to 
the  son's  father,  the  latter  conveyed  a  part  of  such  real 
estate  to  the  son's  wife.  It  is  insisted  by  the  counsel 
for  the  appellants  that  this  shows  the  transaction  to  be 
fraudulent.  We  think  this  was  at  most  a  circumstance 
to  be  considered  with  all  the  other  facts  and  circum- 
stances in  the  case  in  determining  whether  or  not  the 
transaction  between  the  father  and  son  was  made  in  good 
faith,  but  we  do  not  think  it  was  conclusive  evidence  of  a 
fraudulent  intent  on  the  part  of  any  of  the  parties.  If 
the  conveyance  made  by  the  son  to  the  father  was  made 
and  accepted  in  good  faith,  for  an  honest  purpose  and 
without  any  intent  on  the  part  of  either  of  them  to  de- 
fraud, delay,  or  hinder  the  creditors  of  Hoover,  Jr., — and 
the  district  judge  has  found  that  such  conveyance  was  so 
made  icnd  accepted,  and  the  evidence  sustains  his  find- 
ing,— then  Hoover,  Sr.,  might  do  what  he  pleased  with 
the  property  afterwards.  He  might  keep  it,  sell  it  to 
Hoover,  Jr.'s,  wife  or  to  any  one  else,  or  give  it  away; 
and,  except  as  against  his  own  creditors,  no  one  would 
have  a  right  to  complain. 

The  appeal  presents  no  disputed  question  of  law,  but 
simply  the  question  whether  the  district  court  reached 
the  proper  conclusion  under  the  evidence.  If  the  district 
court  had  found  that  the  conveyance  was  fraudulent,  we 
seriously  doubt  if  the  evidence  would  have  sustained  such 
finding.  Certainly  we  cannot  say,  under  the  evidence 
before  us,  that  the  finding  of  the  district  court  lacks  suf- 
ficient evidence  to  support  it,  and  its  decree  is  therefore 

Affirmed. 
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John  H.  Unland  v.  John  G.  Garton. 

Filed  April  21, 1896.    No.  6608. 

1.  Warranty:  Sales.    To  constitute  a  warranty  it  is  not  necessary  that 

the  word  "warranty"  should  be  used.  It  is  sufficient  if  the  lan- 
guage used  by  the  vendor  amounts  to  an  undertaking  or  assertion 
on  his  part  that  the  thing  sold  is  as  represented. 

2.  Sales:  Wabbat^ty:  Question  fob  Juby.    Whether  statements  made 

by  a  vendor  as  to  the  condition  or  quality  of  property  offered  for 
sale  were  intended  by  him  to  be  warranties  of  the  condition  or 
quality  of  such  property  or  whether  by  such  statements  the 
vendor  intended  merely  to  give  his  opinion  as  to  the  condition  or 
quality  of  such  property,  are  questions  of  fact  for  the  Jury.  Art- 
kine  v,  Swanson,  45  Neb.,  767,  followed. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J. 

J.  H.  Orimm  and  E.  W.  Metcalfe^  for  plaintifF  in  error. 

Hastings  &  McOintiey  contra. 

Ragan,  0. 

John  H.  Unland  sued  John  G.  Garton  at  law  in  the  dis- 
trict court  of  Saline  county  on  a  promissory  note.  Gar- 
ton had  a  verdict  and  judgment,  and  Unland  brings  the 
case  here  for  review. 

1.  The  first  assignment  of  error  argued  is  that  the 
court  erred  in  permitting  Garton  to  introduce  any  evi- 
dence, as  the  facts  stated  in  his  answer  constituted  no 
defense  to  the  action.  The  execution  and  delivery  of  the 
note  was  admitted,  but  Garton  pleaded  as  a  defense 
thereto  that  the  only  consideration  for  the  note  was  a 
corn-sheller  sold  by  a  copartnership,  of  which  Unland 
was  a  member,  to  him,  Garton;  that  the  corn-sheller  was 
warranted  and  that  the  warranty  had  failed.  The  war- 
ranty pleaded  was  as  follows:  "That  at  the  time  of  said 
purchase  said  Unland  &  Heller  represented  and  war- 


Vol.48]  JANUAEY  TERM,  1896.  203 


Unland  v.  Garton. 


ranted  to  these  defendants  that  said  sheller  was  as  good 
as  new;  that  it  would  do  as  good  work  as  any  corn- 
sheller;  and  that  it  would  do  first-class  work  in  every 
particular."  Counsel  for  plaintiff  in  error  now  insist  that 
this  language  did  not  amount  to  a  warranty,  and  that  it 
was  merely  a  recommendation  of  the  machine,  or  an  ex- 
pression of  opinion  by  the  seller  as  to  its  merits.  In 
HaUidajf  x\  BriggSj  15  Neb.,  219,  the  warranty  relied  on 
was  in  this  language:  "All  right,  sound,  and  free  from 
disease."  It  was  held  that  a  court  would  not  be  justified 
in  holding  this  language  to  be  a  warranty  against  the 
finding  of  a  jury  to  the  contrary.  It  was  further  held  in 
that  case  that  if  the  evidence  left  the  matter  in  doubt  as 
to  whether  or  not  the  seller  intended  to  make  an  affirma- 
tion or  to  express  an  opinion  merely,  the  matter  should 
be  submitted  to  the  jury.  In  Erskine  v.  Sicanson,  45  Neb., 
767,  the  warranty  was  in  this  language:  "  *You  needn't 
be  afraid  of  that  lameness.  I  guaranty  that  horse.  In  a 
few  weeks  you  won't  notice  it.'  ^Why,  the  horse  will  be 
all  right.  I  guaranty  to  you  it  will  be  all  right.'  *He  is  a 
good,  sure  horse."'  And  it  was  there  held:  "To  consti- 
tute a  warranty  it  is  not  necessary  that  the  word  War- 
ranty' should  be  used.  It  is  sufflciv.^t  if  the  language 
used  by  the  vendor  amounts  to  an  undertaking  or  an  as- 
sertion on  his  part  that  the  thing  sold  is  as  represented." 
It  was  further  held:  "Whether  statements  made  by  a 
vendor  as  to  the  condition  or  quality  of  property  offered 
for  sale  were  intended  by  him  to  be  warranties  of  the 
condition  or  quality  of  such  property,  or  whether  by  such 
statements  the  vendor  intended  merely  to  give  his  opin- 
ion as  to  the  condition  or  quality  of  such  property,  are 
questions  of  fact  for  a  jury."  The  allegation  in  the  an- 
swer assailed  is  that  the  vendors  "represented  and  war- 
ranted the  sheller  to  be  as  good  as  new,"  etc.  We  think 
this  allegation  sufficient  as  against  a  demurrer,  and  that 
the  answer  stated  a  defense. 

2.  The  second  assignment  of  en-or  is  that  the  court 
erred  in  giving  paragraphs  2  and  3  of  Instructions  on  its 
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Nebraska  Moline  Plow  Company  v.  O.  C.  Klingman 

ET  AL. 
Filed  April  21, 1896.    No.  6543. 

1.  Attachment:  Ruuitg  on  Motion  to  Dissolve:   Review.    Where  a 

motion  to  discharge  an  attachment  on  the  ground  that  the  facts 
stated  in  the  affidavit  are  untrue  Is  heard  on  conflicting  evidence 
the  decision  of  the  trial  court  on  the  motion  will  not  be  disturbed 
unless  it  is  clearly  against  the  weight  of  the  evidence.  Whipple  v. 
Hill  36  Neb..  720,  followed. 

2.  Fraudulent  Conveyances:  Evidence:  Partnership.    The  fact  that 

a  copartnership  largely  indebted  sells  most  of  its  property  and 
its  business  to  one  of  small  means  in  consideration  of  a  small 
amount  of  cash  and  the  purchaser's  promissory  notes  is  a  circum- 
stance tending  to  show  that  the  transaction  was  fraudulent,  but 
not  conclusive  nor  alone  sufficient  evidence  that  it  was  fraudulent. 

Error  from  the  district  court  of  Webster  county. 
Tried  below  before  Beall,  J. 

Switzkr  d  Mcintosh,  for  plaintiff  in  error : 

Where  an  insolvent  mercantile  firm  sells  all  itfe  avail- 
able property  to  one  who  is  execution  proof,  and  takes  in 


I 


own  motion.     No  exception  was  taken  by  Unland  to  the 
giving  of  either  of  these  instructions.     The  assignment  j 

of  error  cannot,  therefore,  be  considered. 

3.  The  third  assignment  of  error  argued  is  "that  the 
court  erred  in  refusing  to  give  the  instructions  asked  for 
by  the  plaintiff."  The  plaintiff  in  error  requested  the 
court  to  give  six  instructions.  The  assignment  is  that  it 
erred  in  refusing  to  give  all  of  them.  We  have  examined 
the  instructions  so  far  as  to  ascertain  that  the  court  did 
not  err  in  refusing  to  give  some  of  them.  This  assign- 
ment will  therefore  be  overruled. 

4.  The  final  assignment  is  "that  the  verdict  is  not  sus- 
tained by  sufficient  evidence."  We  think  it  is.  The  judg- 
ment of  the  district  court  is 

Affirmed. 
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payment  his  unsecured,  long-time  notes,  it  is  a  fraud  on 
other  creditors.  {Pilling  v.  Otis,  13  Wis,,  533;  KnowUon  v. 
HaweSy  10  Neb.,  534;  Beels  v.  Flynny  28  Neb.,  575;  Seymour 
V.  Wilson^  19  N.  Y.,  417;  Smith  v.  Sands,  17  Neb.,  498.) 

M.  A.  HartigaUy  contra. 

Ragan,  C. 

In  the  district  court  of  Webster  county  the  Nebraska 
Moline  Plow  CJompany  sued  O.  C.  Klingman  and  A.  D. 
McNear,  a  partnership  doing  business  as  Klingman  & 
Co.,  at  law  to  recover  f  1,918  which  the  plow  company  al- 
leged was  owing  to  it  from  Klingman  &  Co.  At  the  time 
of  bringing  this  suit  the  plow  company  caused  an  attach- 
ment to  be  issued  and  levied  upon  a  stock  of  goods,  con- 
sisting of  buggies,  wagons,  and  farming  implements, 
which  the  plow  company  alleged  was  the  property  of 
Klingman  &  Co.  At  the  time  the  attachment  was  issued 
and  the  property  seized  |275  only  of  the  debt  sued  for, 
and  for  which  the  property  was  attached,  was  due.  The 
district  court,  on  motion  of  Klingman  &  Co.,  discharged 
this  attachment,  and  to  reverse  that  order  the  plow  com- 
pany prosecutes  here  a  petition  in  error. 

The  plow  company  alleged  in  the  affidavit  made  to  pro- 
cure the  attachment  that  "said  defendants  have  sold,  con- 
veyed, and  otherwise  disposed  of  their  property,  with  a 
fraudulent  intent  to  cheat  and  defraud  their  creditors 
and  to  hinder  and  delay  them  in  the  collection  of  their 
debts."  The  affidavit  alleged  that  Klingman  &  Co.  had 
done  three  things  which  amounted  to  a  fraudulent  dispo- 
sition of  their  property  with  intent  to  defraud  and  delay 
their  creditors:  (1)  That  Klingman  &  Co.  had  executed 
a  chattel  mortgage  for  $900  on  a  portion  of  their  stock  of 
goods  to  a  brother  of  one  of  the  partners;  (2)  that  Kling- 
man &  Co.  had  turned  over  to  a  bank  in  Webster  county 
bills  receivable  belonging  to  them  of  the  par  value  of 
f4,100.  An  examination  of  the  evidence  preserved  in  the 
bill  of  exceptions  shows  that  these  two  averments  of  the 
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aflSdavit  are  entirely  without  foundation.  Klingman  & 
Co.  at  no  time,  so  far  as  the  record  shows,  ever  mortgaged 
any  of  their  property  to  a  brother  of  one  of  the  firm,  and 
the  disposition  made  of  the  bills  receivable  of  Klingman 
&  Co.  to  the  bank  in  Webster  county  was  made  to  secure 
debts  owing  by  Klingman  &  Co.  to  the  bank.  The  thi^'d 
act,  and  the  one  relied  on  in  the  argument  here,  done  by 
Klingman  &  Co.  which  the  affidavit  alleges  was  done  for 
the  fraudulent  purpose  of  defrauding  and  delaying  their 
creditors,  was  that  on  the  24th  day  of  July,  1893,  they 
solo  their  stock  of  merchandise  to  one  McClure.  The 
sale  of  the  stock  of  goods  at  that  time  to  McClure  is  ad- 
mitted, and  we  are  thus  brought  to  the  consideration  of 
the  only  question  in  the  case,  namely :  Does  the  evidence 
sustain  the  finding  of  the  district  court  that  this  sale  to 
McClure  was  not  fraudulent;  neither  made  nor  accepted 
by  the  parties  thereto  with  intent  to  defraud  or  delay  the 
creditors  of  Klingman  &  Co.  2 

Section  20,  chapter  32,  Compiled  Statutes,  provides: 
"The  question  of  fraudulent  intent  in  all  cases  arising 
under  the  provisions  of  this  chapter  shall  be  deemed  a 
question  of  fact  and  not  of  law,  and  no  conveyance  or 
charge  shall  be  adjudged  fraudulent  as  against  creditors 
or  purchasers  solely  on  the  ground  that  it  was  not 
founded  on  a  valuable  consideration."  This  statute  made 
the  issue  considered  by  the  district  court  and  the  issue 
presented  here  only  one  of  fact,  namely:  What  w^as  the 
motive,  the  intention,  which  actuated  Klingman  &  Co. 
and  McClure  in  making  the  sale? 

The  evidence  on  behalf  of  the  plow  company  tends  to 
show  that  at  the  time  the  sale  was  made  by  Klingman  & 
Co.  to  McClure  the  former  were  insolvent;  that  a  check 
of  theirs  given  to  the  Moline  Plow  company  had  gone  to 
protest  and  that  some  of  their  notes  had  been  dishonored ; 
that  McClure  had  very  little  property  subject  to  execu- 
tion; that  Klingman  &  Co.  were  doing  business  in  Blue 
Hill,  in  Webster  county;  that  on  Sunday  night  prior  to 
the  sale,  McClure,  Klingman,  and  McNear  met  in  the  city 
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of  Hastings;  that  the  trade  was  there  talked  over ;  that  a 
lawyer  was  consulted  about  the  trade;  that  on  Monday 
morning,  at  Blue  Hill,  McClure  and  Klingman  made  an 
invoice  of  the  goods;  that  McClure  then  paid  Klingman 
&  Co,  1200  in  cash  and  executed  his  notes  for  the  remain- 
der of  the  purchase  price  of  the  stock,  the  total  price 
agreed  to  be  paid  being  about  f 4,000,  the  fair  value  of  the 
goods;  that  no  bill  of  sale  of  these  goods  was  made  by 
Klingman  &  Co.  to  McClure;  that  Klingman  remained 
in  the  place  of  business  of  Klingman  &  Co.  after  the  sale, 
the  same  as  before  it;  that  McClure  expected  and  in- 
tended to  pay  Klingman  &  Co.  the  notes  he  had  given 
them  for  the  implement  stock  out  of  the  proceeds  of  the 
sale  of  such  implements,  and  that  Klingman  &  Co.  had 
turned  over  the  notes  received  from  McClure  to  a  brother 
of  one  of  the  firm  to  put  them  beyond  the  reach  of  the 
firm's  creditors. 

The  evidence  on  behalf  of  Klingman  &  Co.  tended  to 
show  that  McNear's  interest  in  the  business  was  about 
three  times  as  much  as  that  of  Klingman;*  that  McNear 
lived  in  the  city  of  Blue  Hill ;  that  he  was  in  the  habit  of 
spending  his  Sundays  in  the  city  of  Hastings;  that  Kling- 
man had  the  active  management  of  the  copartnership; 
that  McNear  was  in  the  employment  of  a  manufacturing 
company;  that  he  was  traveling  for  that  company  at  a 
salary  of  f  1,200  a  year  and  expenses;  that  he  had  been  so 
traveling  for  some  years  prior  to  the  date  of  the  sale  to 
McClure;  that  in  the  spring  of  that  year  someone  had 
reported  to  the  manufacturing  company  that  he,  McNear, 
was  neglecting  its  business  and  devoting  too  much  of  his 
attention  to  the  copartnership  affairs  of  Klingman  &  Co. ; 
that  the  manufacturing  company  called  McNear's  atten- 
tion to  this;  that  McNear  then  talked  to  McClure  about 
buying  out  Klingman  &  Co. ;  that  on  the  Sunday  preced- 
ing the  sale  McNear  was  stopping  at  Hastings  as  usual 
on  Sundays;  that  McClure  came  to  Hastings  on  that  Sun- 
day not  knowing  that  either  McNear  or  Klingman  was 
there;  that  he  was  then  and  had  been  for  some  time  in 
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the  employment  of  a  mowing  or  reaping-machine  com- 
pany, and  traveling  over  the  country  setting  up  their 
machines;  that  the  time  of  his  employment  with  the  ma- 
chine company  had  about  expired;  that  on  this  Sunday, 
after  reaching  Hastings,  he  met  Klingman  on  the  street; 
that  afterwards  he  and  Klingman  and  McNear  met  and 
the  proposition  to  sell  to  McClure  was  again  discussed; 
that  they  all  went  to  a  lawyer's  oflBce  and  counseled  with 
him  as  to  whether  a  bill  of  sale  was  necessary,  and  were 
advised  that  it  was  not;  that  on  Monday  morning  Mc- 
Clure  and  Klingman  returned  to  Blue  Hill,  invoiced  the 
goods,  McClure  paid  the  f  200  in  cash,  executed  his  notes 
for  the  remainder  of  the  purchase  money,  and  took  pos- 
session of  the  stock;  that  Klingman  &  Co.,  at  the  time 
they  jnade  the  sale,  were  not  insolvent;  that  the  check 
of  $50  made  to  the  plow  company  which  had  been  pro- 
tested was  subsequently,  before  the  bringing  of  the  at- 
tachment suit,  paid;  that  the  assets  of  Klingman  &  Co., 
at  a  fair  valuation,  exceeded  by  several  thousand  dollars 
their  total  liabilities;  that  the  real  object  and  motive  of 
the  sale  was  that  McXear  might  remain  in  the  employ  of 
the  manufacturing  company  for  whom  he  was  working; 
that  McClure  was  worth  in  the  neighborhood  of  f 3,000 
at  the  time  he  purchased  the  stock;  that  he  was  well  ac- 
quainted with  the  character  of  the  business  conducted  by 
Klingman  &  Co.,  and  that  he  possessed  in  the  banks  of 
Blue  Hill  an  excellent  credit;  that  the  notes  given  by 
McClure  to  Klingman  &  Co.  had  never  been  indorsed  or 
transferred;  that  they  were  produced  on  the  taking  of 
the  evidence  to  discharge  the  attachment  and  were  still 
owned  by  Klingman  &  Co.  The  evidence  further  shows, 
without  contradiction,  that  only  f275  of  the  debt  for 
which  the  property  was  attached  was  due  at  the  time  of 
the  attachment,  and  that  this  $275  was  secured  by  bills 
receivable  owned  by  Klingman  &  Co.;  that  Klingman 
after  the  sale  remained  in  the  old  business  house  of 
Klingman  &  Co. ;  that  he  did  so  for  the  purpose  of  dis- 
posing of  commission  goods  which  the  firm  of  Klingman 
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A  C5o.  were  carrying,  and  which  were  not  included  in  the 
sale  to  McOlure,  and  for  the  further  purpose  of  collecting 
the  book  accounts  and  debts  due  to  the  firm  of  Klingman 
&Co. 

Under  this  evidence  we  cannot  say  that  the  finding  of 
the  district  court  is  not  supported  by  sufBicient  evidence, 
nor  that  it  is  clearly  against  the  weight  of  the  evidence. 
In  Whipple  v.  Hill,  36  Neb.,  720,  it  was  held  that  "where 
a  motion  to  discharge  an  attachment  on  the  ground  that 
the  facts  stated  in  the  affidavit  are  untrue  is  heard  upon 
conflicting  affidavits,  the  decision  of  the  trial  court  on  the 
motion  will  not  be  disturbed  unless  it  is  clearly  against 
the  weight  of  the  evidence." 

\  As  already  stated,  the  cardinal  inquiry  was :  What  was 
the  motive,  what  was  the  intention,  which  actuated 
Klingman  &  Co.  and  McClure?  If  the  court  had  found 
that  their  motive  and  their  intentions  were  fraudulent, 
we  think  the  evidence  would  have  sustained  the  finding; 
but  the  district  court,  after  looking  at  all  the  circum- 
stances in  evidence,  has  reached  the  conclusion  that  the 
motive  and  intentions  of  the  parties  were  honest,  and  we 
cannot  say  that  he  is  wrong.  Counsel  for  the  plow  com- 
pany insist,  however,  that,  as  the  evidence  shows  the 
consideration  for  the  sale  was  f 200  in  money,  and  the 
remainder  of  the  purchase  price  was  the  notes  of  the 
purchaser,  the  court  should  therefore  say  the  transac- 
tion was  fraudulent;  and  counsel  insist  that  Beels  v. 
FlynUy  2S  Neb.,  575,  supports  their  contention  where  a 
sale  is  made  by  a  debtor  of  all  his  property  for  a  part 
cash  and  the  remainder  in  the  promissory  notes  of  the 
purchaser,  that  such  transaction  is  conclusive  evidence 
of  a  fraudulent  intent  In  the  case  cited  a  debtor  had 
sold  all  his  property  to  Beels  in  consideration  of  some 
cash  and  the  promissory  notes  of  Beels.  Flynn,  as  sher- 
iff, seized  the  property  under  attachment  process  and 
sold  it,  and  Beels  sued  the  sheriff  for  conversion.  The 
sheriff  justified  the  seizure  by  virtue  of  his  attachment 
writs  and  defended  on  the  ground  that  the  sale  to  Beels 
18 
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was  fraudulently  made  by  the  debtor,  with  the  intention 

on  the  part  of  the  debtor  and  Beels  to  defraud  the  latter'g 

creditors.     The  jury  found  on  this  issue  for  the  sheriff 

and  this  court  affirmed  the  judgment.     The  only  issue 

presented  to  the  jury  was  whether  the  sale  made  by  the 

creditor  to  Beels  was  made  in  good  faith.    The  jury  found 

that  it  was  not,  and  the  only  question  presented  to  this 

court  on  proceedings  in  error  was  the  sufficiency  of  the 

evidence  to  sustain  the  finding  of  the  jury.     It  is  said  in 

the  syllabus  that  Beels  was  not  a  bona  fide  purchaser  and 

not  entitled  to  protection.     But  this  was  no  more  than 

saying  that  the  evidence  sustained  the  finding  of  the  jury 

that  Beels  was  not  a  bona  fide  purchaser.    Whether  Beels 

w^as  a  bona  fide  purchaser  or  not  was  not  a  question  of  law, 

but  of  fact.     The  jury  found  that  he  was  not  a  good  faith 

purchaser  and  this  court  affirmed  the  judgment,  and  the 

opinion  meant  and  means  no  more  than  that  the  evidence 

before  the  jury  was  sufficient  to  sustain  its  finding.     It  is 

doubtless  true  that  the  sale  by  one  of  all  his  property 

for  some  cash  and  the  promissory  notes  of  the  purchaser, 

the  seller  at  the  time  being  in  debt  and  the  purchaser 

being  a  man  of  small  means,  is  evidence  of  a  fraudulent 

intent,  but  this  court  has  never  consciously  held  that  such 

facts  alone  were  conclusive  evidence  of  fraud.     To  so 

hold  would  be  to  repeal  the  statute  which  has,  wisely  or 

unwisely,  declared  that  intention  to  be  a  question  for  the 

determination  of  the  jury  or  trial  court,  from  all  the  facts 

and  circumstances  surrounding  the  transaction  put  in 

evidence  in  the  particular  case.    The  judgment  of  the 

district  court  is 

Affirmed. 
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Grant  Oylek  v.  George  H.  Ross. 

Filed  April  21, 1896.    No.  6607. 

1.  His^hways:  Petition  to  Open:  County  Board.    A  petition  is  not 

essential  to  confer  Jurisdiction  upon  a  county  board  to  open  sec- 
tion line  roads  under  section  46,  chapter  78,  Compiled  Statutes. 
The  only  limitation  upon  the  discretion  of  the  board  in  that  re- 
spect is  the  fundamental  one  of  compensation  for  private  property 
taken  or  damaged.  Rose  v,  Washington  County,  42  Neb.,  1,  fol- 
lowed. 

2.  :  Order  to  Open.  An  order  of  a  board  of  supervisors  in- 
structing the  county  clerk  to  cause  a  section  line  road  to  be 
resurveyed  and  to  enter  such  survey  when  made  of  record  is  not  an 
order  for  the  opening  of  such  section  line  road  within  the  mean- 
ing of  said  section  46. 

3.  :  Dedication  of  Land:   Evidence.    The  evidence  examined,. 

and  held  to  sustain  the  finding  of  the  district  court  that  the  defend- 
ant in  error  had  not  dedicated  certain  real  estate  to  the  public  for 
use  as  a  highway. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J. 

J.  H.  Orimm  and  E.  W.  Metcalfe^  for  plaintiff  in  error. 

Hastings  d  McCHntie^  contra. 

Ragan,  C. 

George  H.  Ross  owned  the  southwest  quarter  of  section 
27,  in  township  6  north  and  range  4  east  of  the  sixth  prin- 
cipal meridian,  in  Saline  county.  He  built  a  post  and 
wire  fence  along  the  west  side  of  said  quarter  section  of 
land.  The  fence  stood  less  than  thirty-three  feet  east  of 
the  north  and  south  section  line  dividing  sections  27  and 
28  in  said  township.  Grant  Oyler,  without  Ross'  permis- 
sion, tore  down  this  fence  and  drove  over  the  cultivated 
grounds  and  crops  of  Ross.  For  tearing  down  the  fence 
and  driving  over  his  ground  and  crops  Ross  sued  Oyler 
for  damages  in  the  district  court  of  Saline  county.     Rosk 
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had  a  verdict  and  judgment,  to  reverse  which  Oyler 
prosecutes  to  this  court  a  petition  in  error.  Oyler  admit- 
ted the  tearing  down  of  the  fence  and  driving  over  the 
lauds  of  Koss,  but  pleaded  as  a  defense  to  the  action  that 
the  land  on  which  the  fence  stood,  and  over  which  he 
drove,  was  at  that  time  a  part  of  "a  public  road  duly  laid 
out  and  established  by  continuous  use  by  the  public  long 
prior"  to  the  date  he  tore  down  the  fence. 

1.  On  the  25th  day  of  August,  1884,  a  number  of  gen- 
tlemen petitioned  the  board  of  supervisors  of  Saline 
<?ounty  to  establish  a  road  extending  north  and  south  on 
the  section  line  between  sections  27  and  28  above  men- 
tioned; thereupon  the  countj'  clerk  of  said  county  ap- 
pointed a  commissioner  to  examine  into  the  expediency 
of  the  proposed  road  and  to  report  accordingly.  The 
commissioner  accepted  the  appointment,  viewed  the  line 
of  the  proposed  road,  and  made  report  to  the  supervisors 
that  in  his  judgment  it  was  expedient  to  establish  the 
road  petitioned  for.  Notice  was  duly  given  of  all  these 
proceedings  and  a  day  fixed  for  the  filing  of  claims 
for  damages  by  reason  of  the  proposed  establishment  of 
said  road.  Prior  to  the  date  fixed  for  parties  to  file  their 
claims  for  damages  a  large  number  of  claims  were  filed 
with  the  county  clerk  of  said  county.  A  remonstrance 
was  also  filed  against  the  establishment  of  the  road 
prayed  for  in  the  petition.  Appraisers  were  appointed 
to  assess  the  damages  sustained  by  adjoining  proprietors 
in  case  the  road  should  be  established.  These  appraisers 
acted  and  filed  their  reports,  and  upon  a  hearing  of  the 
petition  and  remonstrance  the  board  of  supervisors  made 
an  order  rejecting  the  petition.  On  the  trial  in  the  dis- 
trict court  Oyler  offered  in  evidence  a  certified  copy  of 
the  records  of  the  board  of  supervisors  of  Saline  county 
showing  the  matters  just  above  stated.  This  evidence 
the  court  excluded,  and  this  action  of  the  court  is  the  first 
assignment  of  error  argued  here.  The  certified  copy  of 
the  records  offered  shows  that  all  the  proceedings  were 
in  due  form,  but  the  court  did  not  err  in  refusing  to  admit 
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this  evidence,  for  two  reasons :  (1.)  The  evidence  was  not 
relevant  nnder  the  pleadiiigs.  The  averment  of  the  an- 
swer is  that  the  land  on  which  Eoss'  fence  stood  was  a 
part  of  the  public  road,  which  the  public  had  acquired  by 
user.  The  plea  was  not  that  a  public  road  had  been  laid 
out  over  the  land  of  Ross  by  the  authorities  of  Saline 
county,  in  pursuance  of  a  petition  and  other  proceedings 
provided  for  by  chapter  78,  Compiled  Statutes.  (2.)  If 
such  had  been  the  plea,  the  evidence  offered  did  not  tend 
to  prove  it,  as  that  evidence  showed  that  the  authorities 
of  Saline  county  rejected  the  petition,  and,  so  far  as  the 
record  shows,  they  never  did  anything  further  in  the 
premises. 

2.  After  the  rejection  by  the  authorities  of  Saline 
county  of  the  petition  aforementioned,  the  board  of  su- 
pervisors of  said  county  made  the  following  order:  "The 
clerk  is  instructed  to  cause  the  following  described  road 
•  *  *  running  south  on  the  section  line  between  sec- 
tions *  *  *  27  and  28  *  *  *  to  be  resurveyed, 
enter  such  survey  when  made  in  the  proper  record,  and 
plat  the  same  on  the  road  plat  book  of  the  county.'^ 
Oyler  on  the  trial  of  the  case  at  bar  offered  in  evidence  a 
certified  copy  of  this  order.  The  court  excluded  the  evi- 
dence offered,  and  this  action  of  the  court  is  the  second 
assignment  of  error  argued  here.  Section  46,  chapter 
78,  Compiled  Statutes,  so  far  as  material  here,  provides: 
"The  section  lines  are  hereby  declared  to  be  public  roads 
in  each  county  in  this  state,  and  county  boards  of  such 
county  may,  whenever  the  public  good  requires  it,  open 
such  roads  without  any  preliminary  survey  and  cause 
them  to  be  worked  in  the  same  manner  as  other  public 
roads."  The  contention  of  counsel  for  plaintiff  in  error 
seems  to  be  that  since  the  north  and  south  section  line 
between  sections  27  and  28  was  by  statute  made  a  public 
highway,  the  order  of  the  board  of  supervisors  offered  in 
evidence  amounted  to  an  order  on  the  part  of  the  board 
to  open  and  work  the  road  along  said  section  line.  We 
do  not  agree  with  this  contention.     The  language  of  the 
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statute  is  that  "the  county  board  of  such  county  may, 
whenever  the  public  good  requires  it,  open  such  roads 
without  any  preliminary  survey  and  cause  them  to  be 
worked  in  the  same  manner  as  other  public  roads."  But 
the  order  offered  in  evidence  is  not  an  order  of  the  board 
to  any  one  to  open  and  work  the  road  along  the  section 
line  between  sections  27  and  28.  The  order,  then,  was 
irrelevant  under  the  pleadings,  for  the  reason  already 
stated  and  for  the  further  reason  that  it  did  not  tend  to 
prove  that  a  public  road  had  been  ordered  opencMl  and 
worked  between  sections  27  and  2S.  We  are  not  discuss- 
ing the  authority  of  the  county  board  to  make  an  order 
opening  roads  on  section  lines.  There  is  no  doubt  but 
that  the  county  boards  have  the  authority,  whenever  in 
their  judgment  the  public  good  requires  it,  to  open  and 
lay  out  public  highways  along  the  various  section  lines, 
and  a  petition  is  not  essential  to  confer  jurisdiction  upon 
them  for  that  purpose.  The  only  limitation  upon  their 
discretion  in  the  matter  is  the  fundamental  one  of  com- 
pensation for  private  property  taken  or  damaged.  (Rose 
V.  Washington  County ^  42  Neb.,  1.)  But  the  evidence  of- 
fered by  the  plaintiff  in  error  and  excluded  by  the  court 
did  not  show,  or  tend  to  show,  that  a  public  road  had 
ever  been  established  on  the  north  and  south  line  be- 
tween sections  27  and  28,  by  the  board  of  supervisors,  in 
pursuance  of  a  petition  filed  with  them  for  that  purpose; 
nor  that  the  board  of  supervisors  of  that  county  had  ever 
ordered  the  road,  located  along  said  section  line  by  virtue 
of  the  statute,  to  be  opened  and  worked. 

3.  The  final  assignment  of  error  argued  is  that  the 
judgment  rendered  is  contrary  to  the  evidence  and  the 
law  of  the  case.  This  argument  is  based  on  the  conten- 
tion that  the  evidence  shows  that  at  the  time  Ovler  tore 
down  the  fence  of  Koss  the  public  had  acquired  by  user 
a  public  road  over  the  lands  on  which  the  fence  stood. 
The  evidence  shows  that  for  some  fifteen  or  tn^enty  years 
the  public  has  traveled  north  and  south  along  the  section 
line  between  sections  27  and  28;  that  this  travel- wav  is 
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from  eight  to  twelve  feet  wide ;  that  road  overseers  have 
sometimes  done  some  work  along  this  travel-way,  but  no 
part  of  the  fence  torn  down  by  Oyler  was  on  this  travel- 
way;  that  Ross  had  been  in  possession  of  his  land  for 
some  eight  years;  that  he  and  his  grantors  had  always 
cultivated  the  land  up  to  the  line  where  the  fence  stood; 
that  at  the  time  Oyler  tore  down  the  fence  the  land  east 
of  it  was  planted  to  crops.  Now  it  may  be  that  Ross  and 
his  grantors,  by  their  conduct  in  permitting  the  public  to 
pass  and  repass  along  the  section  line  on  this  travel-way, 
of  the  width  of  eight  or  twelve  feet,  and  by  not  exercising 
or  attempting  to  exercise  any  control  or  dominion  over 
such  travel-way,  may  be  estopped  from  claiming  that 
such  travel-way  is  not  a  public  road;  but  there  is  no 
evidence  whatever  in  the  record  before  us  which  shows, 
or  tends  to  show,  that  Ross  had  ever  dedicated,  or  in- 
tended to  dedicate,  to  the  public  any  part  of  the  land 
on  which  his  fence  stood,  or  the  land  east  thereof;  and 
had  the  jury  found  that  he  had  dedicated  such  lands 
to  the  public  for  the  purposes  of  a  highway,  the  finding 
would  have  lacked  support  in  the  evidence.  In  Rube 
V,  Sullivany  23  Neb.,  779,  a  party  owning  land  in  fencing 
the  same  left  a  strip  along  the  section  line  a  rod  or 
more  in  width,  apparently  for  the  use  of  a  public  road, 
and  it  was  traveled  as  such,  but  there  was  no  proof  of 
dedication  or  an  intention  to  dedicate  any  of  the  land 
within  the  inclosure,  and  the  court  held  that  "without 
such  proof  the  jury  would  not  be  justified  in  finding  that 
any  of  the  land  within  the  inclosure  had  been  dedicated 
to  public  use,  and  therefore  a  road  overseer  who  removed 
the  fence  as  an  obstruction  to  the  highway  would  be 
liable  for  the  trespass."  The  judgment  of  the  district 
court  is 

Affirmed. 
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Frank  Rawlings  v.  Young  3Ien's  Christian 

qOwl  Association  op  Lincoln. 

seo  9r9| 

Filed  April  21»  1896.    No.  6506. 

1.  Contracts:  Pleading:    Burden  of  Proof.    When  suit  is  brought 

upon  a  contract,  a  general  denial  puts  the  making  of  the  contract 
in  issue,  and  the  burden  deyolves  upon  the  plaintiff  of  establish- 
ing It  substantially  as  alleged. 

2.  Subscriptions:  Pleading:   Evidence:    Principal  and  Agent:    In- 

structions. Suit  was  brought  on  a  subscription  contract,  alleg- 
ing an  absolute  subscription.  The  answer  contained  a  general 
denial.  The  evidence  tended  to  show  that  the  defendant  had 
authorized  the  plaintiff's  solicitor  to  enter  his  name  for  a  certain 
amount  subject  to  certain  conditions;  and  that  the  solicitor  had 
subscribed  defendant's  name  without  embodying  such  conditions 
in  the  contract.  Held,  (a)  That  the  issue  presented  was  not 
whether  there  had  been  a  breach  of  the  conditions  which  would 
constitute  a  defense,  but  was  whether  the  defendant  had  author- 
ized the  contract  which  the  solicitor  had  undertaken  to  make  for 
him;  (b)  that  the  defendant  was  not  bound  by  the  acts  of  plaint- 
iff's solicitor  beyond  the  actual  authority  conferred  upon  him; 
(o)  that  the  defendant  was  entitled  to  have  this  theory  of  the  case 
submitted  to  the  jury. 

3.  Evidence:  Lost  Books:  Surscription.    The  book  in  which  the  sub- 

scription was  entered  was  proved  to  have  been  lost.  Held,  That 
the  plaintiff  might  prove  its  contents  by  parol  evidence,  although 
there  were  in  existence  similar  books  also  used  for  subscription 
purposes,  substantially  like  the  one  in  question,  and  not  offered 
in  evidence. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

Davis  d  Hibiier^  for  plaintiff  in  error. 
Ricketts  &  Wilson^  contra. 

Irvine,  C. 

The  Young  Men's  Christian  Association  of  Lincoln 
brought  this  suit  against  Kawlings,  alleging  in  its  peti- 
tion that  it  was  a  corporation,  and  that  in  the  year  1888, 
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desiring  to  erect  a  building,  it  solicited  subscriptions  for 
that  purpose;  that  Bawlings  subscribed  to  the  erection 
of  the  said  building  the  sum  of  fSOO,  to  be  paid  on  de- 
mand; and  that  the  association,  on  the  faith  of  that  and 
other  like  subscriptions,  proceeded  to  erect  a  building 
for  the  use  of  the  association  and  contracted  extensive 
liabilities  which  remain  unpaid;  that  thereby  Rawlings 
became  indebted  to  the  association  in  said  sum  of  f  500. 
Bawlings  answered  admitting  that  the  plaintiff  was  a 
corporation  and  that  in  1888,  desiring  to  erect  a  building, 
it  solicited  subscriptions  for  that  purpose.  Further  an- 
swering, Bawlings  denied  that  he  subscribed  $500,  or  any 
sum  whatever,  for  said  purpose;  denied  that  he  was  in- 
debted to  the  association  in  the  sum  of  |500,  or  in  any 
sum  whatever;  and  denied  every  allegation  of  the  peti- 
tion not  specifically  admitted.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  association  for  the  amount 
claimed,  with  interest.  Bawlings  brings  the  case  here 
by  petition  in  error. 

The  evidence  discloses  that  one  Ensign  had  been  em- 
ployed by  the  association  to  solicit  subscriptions;  that 
for  this  purpose  there  was  placed  in  his  hands  a  book 
containing  a  certain  preliminary  statement  or  caption  in 
the  nature  of  a  subscription  contract.  This  was  followed 
by  blank  spaces  for  signatures  and  the  entry  of  the 
amounts  subscribed.  There  were  several  of  these  books, 
which  were  turned  in  by  the  solicitors  to  the  oflflicers  of 
the  association.  In  one  of  the  books,  turned  in  by  En- 
sign, appeared  the  name  of  Rawlings,  and  opposite  it,  in 
figures,  "$500."  This  book  was  not  forthcoming  on  the 
trial,  and  after  quite  satisfactory  proof  that  diligent 
search  for  it  had  proved  unavailing,  the  plaintiff  was  per- 
mitted to  prove  its  contents  by  parol  evidence.  None  of 
the  witnesses  undertook  to  give  the  language  of  the  so- 
called  "caption.'*  None  of  the  other  books  was  produced 
or  offered  in  evidence.  There  was  evidence  tending  to 
show  that  some  of  these  captions  were  printed,  some 
written,  and  some  type-written ;  that  they  were  not  in  all 
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reh'pects  alike,  although  substantially  the  same  in  terms. 
The  parol  evidence  admitted  tended  to  show  that  follow- 
ing Kawlings'  name  appeared  the  words,  "to  be  used  on 
building."  Mr.  Ensign  testified  that  when  he  called  on 
Kawlings,  Kawlings  authorized  him  to  enter  his  name  for 
fSOO  on  this  condition,  and  on  the  further  condition  that 
the  building  should  cost  f 50,000.  Mr.  Eawlings'  testi- 
mony was  to  the  effect  that  he  had  positively  refused  to 
himself  subscribe  or  to  permit  his  name  to  be  subscribed 
for  any  sum  whatever;  but  that  he  had  said  that  if  he 
gave  anything  it  would  be  on  condition  that  the  building 
should  be  commenced  the  following  spring  and  com- 
pleted during  the  year.  Witnesses  on  behalf  of  the  asso- 
ciation testified  to  conversations  with  Bawlings  after  the 
time  of  his  alleged  subscription.  One  of  these  witnesses 
says  that,  when  confronted  with  the  book,  Bawlings  said 
that  there  was  a  condition  to  the  subscription,  that  the 
association  was  to  begin  the  building  within  a  given  time. 
Another  witness  said  that  Bawlings'  statement  to  him 
was  that  the  subscription  was  to  be  applied  upon  the 
building  and  not  on  the  lots,  and  that  the  building  was 
to  be  completed  at  once.  The  remaining  witness  for  the 
plaintiff,  testifying  as  to  this  last  conversation,  said  that 
Bawlings  said  that  the  building  was  to  be  completed 
within  a  year.  Beviewing  this  testimony,  it  will  be  ob- 
served that  it  is  conceded  that  Bawlings  did  not  himself 
subscribe;  that  according  to  his  own  testimony  he  never 
subscribed,  but  merely  said  that  if  he  did  it  would  be 
upon  certain  conditions.  According  to  the  other  wit- 
nesses, he  had  authorized  Ensign  to  subscribe  for  him, 
but  according  to  each  of  them  there  was  a  condition  to  be 
attached  to  his  subscription,  although  the  witnesses  dif- 
fer as  to  what  this  condition  was.  In  this  state  of  the 
evidence,  the  court  instructed  the  jury  as  follows: 

"Plaintiff  contends  in  its  evidence  that  defendant  au- 
thorized the  witness  Ensign  to  sign  his  name  to  its  sub- 
scription list  for  $500,  in  the  year  1888,  to  be  used  in  the 
erection  of  its  building.    Whether  or  not  such  authority 
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was  given  is  a  question  for  you  to  determine  from  the 
evidence. 

"If  you  find  from  the  evidence  that  defendant,  in  the 
year  1888,  authorized  the  witness  Ensign  to  sign  defend- 
ant's name  to  plaintiff's  subscription  list  for  |500,  to  be 
used  by  plaintiff  in  the  erection  of  its  building,  then  you 
are  instructed  that  defendant's  name,  if  so  signed  by  his 
direction  and  authority,  binds  defendant,  and  is  as  legal 
as  though  signed  by  himself  personally." 

The  following  instructions  requested  by  defendant 
wei*e  refused : 

"If  you  find  from  the  evidence  that  the  defendant  re- 
fused to  sign  the  subscription  contract  described  in  the 
petition  and  testimony  of  plaintiff,  but  instead  thereof 
authorized  his  name  to  be  attached  to  another  and  differ- 
ent contract,  then  your  verdict  should  be  for  the  de- 
fendant. 

^*You  are  instructed  that  if  you  find  that  the  defendant 
authorized  the  witness  Ensign  to  sign  his  name  to  a  sub- 
scription with  certain  conditions  annexed,  and  the  wit- 
ness Ensign  signed  his  name  to  such  subscription  with- 
out those  conditions  annexed,  such  act  of  signing  would 
not  be  the  act  of  the  defendant  and  he  would  not  be 
bound  thereby. 

"If  you  find  from  the  evidence  that  the  defendant  au- 
thorized his  name  to  be  signed  to  a  subscription  for  ?500 
upon  condition  that  plaintiff  would  agree  to  complete  its 
building  within  one  year,  then  such  condition  was  neces- 
sary and  without  it  the  defendant  could  not  be  bound, 
and  if  you  find  from  the  evidence  that  such  condition  was 
required  by  him  at  the  time,  your  verdict  should  be  for 
defendant." 

The  propriety  of  the  giving  and  refusal  of  these  in- 
structions is  presented  for  review. 

The  plaintiff  contends  that  under  the  pleadings  there 
was  no  question  presented  as  to  a  condition  attached  to 
the  subscription,  or  a  breach  thereof;  that,  therefore,  the 
court  properly  submitted  the  case  to  the  jury  on  the  sole 
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question  of  the  authority  given  by  Rawlings  generally  to 
subscribe  his  name;  and  therefore  properly  refused  in- 
structions involving  a  consideration  of  the  conditions  at- 
tached to  the  subscription.  We  quite  agree  with  the 
plaintiff  that  the  special  denial  of  a  subscription  put  in 
issue  only  the  question  as  to  whether  there  had  been  any 
subscription,  of  whatever  character.  But  the  answ^er 
contained  a  general  denial,  and  it  therefore  devolved 
upon  the  plaintiff  to  prove  the  contract  as  he  alleged  it. 
{McEvoy  V.  Sivayze,  34  Neb.,  315.)  In  that  case  the  plaintiff 
sued  on  a  contract  which  he  set  forth.  The  defendant  by 
answer  averred  a  different  contract  and  denied  the  con- 
tract pleaded  by  plaintiff  by  a  general  denial  of  the  peti- 
tion. The  court  held  that  the  burden  devolved  upon  the 
plaintiff  of  establishing  the  contract  he  alleged,  saying: 
"The  answer,  therefore,  put  in  issue  the  making  of  the 
contract  and  the  breach  thereof  as  set  up  in  the  petition* 
The  affirmative  matter  averred  in  the  answer  is  nothing 
more  than  an  argumentative  denial.  Such  allegations 
were  entirely  unnecessary,  as  the  facts  could  have  been 
proven  under  the  general  denial."  If  the  defendant  in 
this  case  had  pleaded  specially,  the  answer  would  neces- 
sarily have  been  reducible  to  this  form:  "The  defendant 
says  that  he  did  make  a  certain  contract  of  subscription^ 
as  follows:  etc.  But  denies  that  he  made  the  contract 
alleged  in  the  petition."  To  any  one  familiar  with  com- 
mon law  pleading,  it  is  at  once  apparent  that  this  would 
have  been  analogous  to  the  special  traverse  of  the  com- 
mon law,  where  the  inducement  was  not  itself  traversable 
and  the  ahsqvc  hoc  was  the  gist  of  the  plea.  (Tyler,  Ste- 
phen on  Pleading,  199.)  It  would  not  be  a  plea  in  confes- 
sion and  avoidance,  but  a  direct  traverse  putting  in  issue 
the  declaration,  with  the  affirmative  matter  merelv 
pleaded  as  an  inducement,  but  not  itself  tendering  an 
issue.  If  the  defendant  were  here  relying  upon  a  condi- 
tional subscription  and  a  breach  thereof,  it  might  be 
questionable,  under  the  Code,  whether  the  common  hny 
rule  would  prevail,  and  whether  it  would  not  be  necessarv 
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for  the  defendant  to  plead  the  condition  and  the  breach ; 
and  in  snch  a  case  the  plaintiff's  further  argument  might 
be  pertinent,  that  the  conditions  here  proved  were  condi- 
tions subsequent  and  not  precedent;  and  that,  therefore, 
the  subscription  was  collectible  without  proof  of  a  prior 
compliance  with  the  condition.     But  the  question  pre- 
sented by  the  instructions  is  a  different  one.     Kawlings 
did  not  himself  subscribe.     The  utmost  that  the  plaint- 
iff's evidence  discloses  is  a  subscription  for  him  by  an 
agent.    This  agent  was  also  the  agent  of  the  association, 
so  that  the  association  was  charged  with  the  agent's 
knowledge  of  any  limitations  placed  upon  his  authority 
by  the  defendant.     Therefore  there  is  no  question  in  the 
case  of  an  implied  authority,  or  authority  by  estoppel. 
If  it  is  true  that  Rawlings  did  authorize  Ensign  to  sub- 
scribe |500  for  him,  but  required  that  certain  conditions 
should  be  attached  to  this  subscription,  then  the  subscrip- 
tion by  Ensign  of  Eawlings'  name  to  a  contract  not  em- 
bodying those  conditions  was  without  authority.     It  was 
not  the  act  of  Rawlings,  and  he  is  not  bound  thereby.  The 
instructions  given  by  the  court  may  be  in  themselves  cor- 
rect; but  under  the  evidence  they  should  have  been  ac- 
companied by  specific  instructions  bearing  on  this  ques- 
tion of  the  authority  given  to  Ensign ;  and  while  perhaps 
those  requested  by  the  defendant  were  not  so  specific  as 
might  be  desired,  the  first  and  second  at  least  were  free 

from  legal  objections,  and  the  defendant  was  entitled  to 
have  them  given. 

The  defendant  contends  that  the  court  erred  in  admit- 
ting parol  evidence  of  the  contents  of  the  subscription 
book,  in  view  of  the  fact  that  the  evidence  disclosed  that 
other  books  of  like  character  were  in  existence.  It  is 
insisted  that  these  other  books  were  better  evidence  than 
parol  testimony  of  the  contents  of  the  particular  book,  as 
to  the  nature  of  the  contract,  at  least  so  far  as  the  caption 
is  concerned.  This  question  should  be  disposed  of,  as 
there  must  be  a  new  trial  of  the  case.  We  do  not  think 
that  in  this  respect  the  court  erred.     In  the  first  place,  it 
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was  not  shown  that  the  other  books  in  existence  were 
copies  of  that  particularly  in  question.  The  proof  was 
merely  that  they  were  in  substance  alike,  and  that  they 
differed  in  details.  In  the  second  place,  w^e  think  it  is 
the  general  rule  that  there  are  no  degrees  of  secondary 
evidence.  When  the  primary  is  not  obtainable,  a  party 
may  resort  to  any  evidence  otherwise  competent;  and 
his  choice  of  one  class  of  secondary  evidence  instead  of 
another  goes  to  the  weight  of  the  evidence  and  not  to  its 
admissibility.  (Ooodrich  v.  Weston,  102  Mass.,  362;  Green- 
leaf,  Evidence  [14th  ed.],  sec.  84,  note.) 

Reversed  and  Remanded. 


48  ase 

f61    712 


Tecumseh  National  Bank  \.  George  W.  Harmon. 

Filed  April  21, 1896.    No.  6499. 

1.  Action  on  Bank  Deposit:  Tbial:  Pleadino:  Amendment  by  Agbee- 

ment:  Pbactice.  H.  sued  the  T.  Bank  on  a  deposit.  The  bank 
answered  by  a  general  denial.  During  the  trial,  it  undertook  to 
prove  payment.  Objection  being  made  to  the  relevancy  of  the 
proof,  an  agreement  was  made  in  open  court  whereby  the  bank 
was  allowed  twenty  days  to  amend  its  answer  "in  any  manner/' 
with  the  same  effect  as  if  presently  filed,  and  the  trial  proceeded. 
The  instructions  given  excluded  from  the  Jury  the  consideration 
of  the  issue  of  payment  which  was  finally  tendered  by  the  amended 
answer,  filed  after  trial,  but  within  the  stipulated  time.  Held, 
That  the  plaintiff  was  bound  by  the  terms  of  his  stipulation,  and 
that  the  Judgment  must  be  reversed  for  failure  to  submit  the 
issues  finally  framed,  to  the  Jury. 

2.  Practice:  Tbial.    The  practice  of  proceeding  with  a  trial  subject  to 

a  future  amendment  of  the  pleadings,  criticised. 


Error  from  the  district  court  of  Johnson  county. 
Tried  below  before  Babcock,  J. 

John  H.  Ames  and  S.  P.  Davidson,  for  plaintiff  in  error. 

T.  Appelget  and  J.  H.  Broady,  contra. 
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Irvine,  C. 

This  case  has  been  elaborately  argued,  orally  and  on 
briefs,  with  relation  to  questions  of  substantive  law  sup- 
posed to  be  involved  therein.  We  think,  however,  that 
its  decision  must  depend  chiefly  upon  matters  of  practice, 
presented  by  a  state  of  the  record  so  anomalous  that  they 
must  be  determined  principally  upon  general  considera- 
tions, without  the  aid  of  authority.  Harmon  brought 
the  suit  against  the  Tecumseh  National  Bank,  alleging 
that  on  the  6th  day  of  March,  1891,  he  deposited  with  the 
bank  {5,000,  at  the  instance  and  request  of  the  bank,  and 
that  the  deposit  was.  to  draw  interest  at  six  per  cent  per 
annum;  that  |1,000  and  all  interest  to  March  9, 1892,  had 
been  paid,  but  the  remaining  $4,000,  with  interest  from 
said  March  9,  remained  due.  To  this  petition  there  was 
originally  filed  an  answer  admitting  the  corporate  ca- 
pacity of  the  defendant,  and  denying  all  other  allega- 
tions. On  the  issues  so  framed  the  case  proceeded  to 
trial,  but  immediately  after  the  defendant  began  to  intro- 
duce its  evidence  it  was  confronted  by  an  objection  on  tlie 
ground  of  irrelevancy.  What  then  occurred  is  thus  re- 
cited in  the  record:  "The  defendant  here  asks  leave  of 
court  to  amend  his  answer,  to  which  the  plaintiff  objects. 
On  the  intimation  of  the  court  that  he  would  permit  the 
defendant  to  withdraw  a  juror  and  consequently  continue 
the  case,rather  than  submit  to  that, the  plaintiff  consents 
that  the  defendant  can  go  on  and  draw  their  answer  in 
any  manner  and  file  it,  and  they  will  rely  on  the  instruc- 
tions of  the  court.  It  is  agreed  by  the  parties  that  the 
amended  answer  so  filed  will  have  the  same  effect  as 
though  filed  now.  Said  answer  to  be  filed  within  twenty 
days."  Thereupon  the  case  proceeded  and  the  evidence 
took  a  wide  range.  There  was  a  verdict  for  the  plaintiff 
for  14,000,  with  interest.  Judgment  was  entered  on  this, 
and  the  defendant  prosecutes  error. 

On  the  one  side  it  is  contended  that  the  verdict  is  not 
sustained  by  the  evidence;   on  the  other,  that,  without 
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regard  to  any  error  which  may  have  occurred  in  the 
course  of  the  trial,  the  verdict  was  the  only  one  which 
could  be  properly  rendered  under  the  evidence,  and  that 
the  judgment  should  for  that  reason  be  aflBrmed.  As  we 
think  the  cause  must  be  remanded  for  a  new  trial,  we 
forbear  any  comment  upon  the  evidence  beyond  what  is 
necessary  to  solve  the  questions  now  presented  to  us,  and 
simply  say  that  in  our  opinion  it  was  of  such  a  character 
as  to  require  tlie  submission  of  the  contested  issues  to  a 
jury.  There  had  been  for  a  long  time  in  Tecumseh  a  firm 
of  bankers  known  as  Eussell  &  Holmes.  Latterly  it 
seems  that  this  concern,  whether  by  incorporation  or 
otherwise  does  not  appear,  was  styled  "The  Bank  of  Rus- 
sell &  Holmes."  Before  the  transaction  here  in  contro- 
versy, the  Tecumseh  National  Bank  was  organized  and 
seems  to  have  become  a  successor  to  Russell  &  Holmes, 
although  the  evidence  tends  to  show  that  the  former  firm 
remained  in  existence  for  the  purpose  of  closing  out  some 
incidental  business.  Mr.  Holmes,  of  the  old  firm,  was 
president  of  the  national  bank.  March  6, 1891,  there  was 
a  conversation  between  Harmon  and  Mr.  Holmes  in  the 
banking  house,  looking  to  the  withdrawal  by  Mr.  Har- 
mon of  money  he  had  on  deposit  in  the  Carson  National 
Bank  of  Auburn,  and  the  loan  or  deposit  of  this  money 
on  interest  either  wuth  Russell  &  Holmes  or  the  Tecumseh 
National  Bank.  Whether  the  party  contracting  to  re- 
ceive the  deposit  or  loan  was  Russell  &  Holmes  or  the 
Tecumseh  National  Bank  is  the  vital  question  of  the  case, 
coupled  with  another,  which  we  do  not  pass  upon,  which 
is  whether,  under  the  circumstances,  the  bank  may  be 
held  liable  by  estoppel  on  account  of  the  acts  of  its  presi- 
dent, although  it  did  not  in  fact  receive  the  benefit  of  the 
money.  It  was  agreed  between  Holmes  and  Harmon 
that  Harmon  should  withdraw  $5,000  from  the  Carson 
bank  and  place  it  with  Holmes.  He  drew  his  check  upon 
the  Carson  bank  for  $5,000  to  the  order  of  the  Tecumseh 
National  Bank,  and  received  what  is  called  a  deposit  slip, 
headed  "Tecumseh  National  Bank,"  signed  by  Holmes  as 
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president,  and  indicating  the  deposit  of  the  check  for 
f5,000.  This  cheek  was  by  the  Tecumseh  bank  indorsed 
for  collection,  and  it  was  collected.  March  9,  three  days 
after  this  transaction,  there  was  issued  by  Holmes,  and 
accepted  by  Harmon,  a  pass-book,  being  one  of  the  books 
which  had  formerly  been  used  by  the  bank  of  Russell  & 
Holmes.  This  was  marked  on  the  cover,  "Bank  of  Rus- 
8^1  &  Holmes,  Tecumseh,  Nebraska,  in  account  with 
George  Harmon.^'   Inside  was  the  following: 

"The  Bank  of  Russell  &  Holmes,  Dp, 
1891. 
Mch.  9.  Deposit |5,000 

"This  deposit  to  draw  interest  at  six  per  cent  per  an.  if 
left  six  months.     Interest  paid  to  Mch.  9 — ^91." 

On  another  page  were  certain  entries  indicating  the 
payment  of  certain  sums  as  interest  and  principal.  There 
was  evidence  aliunde  tending  to  show  that  the  transaction 
was  a  loan  to  Russell  &  Holmes  at  six  per  cent;  that  the 
deposit  of  March  6  was  only  preliminary  to  that  transac- 
tion; and  that  on  March  9  the  transaction  was  consum- 
mated, as  evidenced  by  the  pass-book,  the  money  in  fact 
passing  to  Russell  &  Holmes.  On  the  other  hand,  there 
was  evidence  tending  to  show  that  Harmon  understood 
that  the  whole  transaction  was  with  the  Tecumseh  Na- 
tional Bank;  that  he  was  unable  to  read,  and  therefore 
was  perhaps  not  bound  by  the  form  of  the  pass-book, 
which  might  at  least  have  put  another  man  on  inquiry. 

The  court  gave  a  number  of  instructions  at  the  request 
of  the  plaintiff,  several  of  which  were  to  the  effect  that 
the  jury  should  find  for  the  plaintiff  if,  on  March  6,  or 
about  that  time,  he  left  with  the  defendant  the  money 
sued  for.  By  one  of  the  instructions  the  jury  was  told 
that  the  plaintiff's  check  and  the  deposit  slip  of  March  6 
constituted  a  complete  written  contract,  the  terms  of 
which  could  not  be  contradicted  by  oral  evidence,  and 
that  the  jury  should  disregard  all  oral  evidence  tending 
to  so  contradict  these  papers.  By  still  another  the  jury 
was  instructed  that  the  pass-book  of  March  9  could  not 
19 
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be  received  for  the  purpose  of  changing  the  terms  of  the 
contract,  as  evi,denced  by  the  check  and  deposit  slip  of 
!March  (>.  Here  the  question  of  practice  is  presented  for 
consideration.  As  the  issues  stood  at  this  time,  the  peti- 
tion was  on  a  deposit.  The  answer  was  a  general  denial^ 
and  under  this  answer  the  defendant  could  not  prove  dis- 
charge by  payment  or  otherwise;  but  under  the  answer 
as  finally  filed,  while  it  was  perhaps  not  very  artificially 
drawn,  the  issue  of  payment  was  presented;  and  the 
<iuesti()n  was  not  merely  whether  a  deposit  had  been 
made  on  March  6,  but  it  was  whether  the  bank  had  dis- 
charged the  liability  thereby  incurred  by  collecting  the 
check  and  paying  its  proceeds  to  Russell  &  Holmes,  in 
pursuance  of  plaintiff's  diredion.  It  is  at  once  apparent 
that  the  instructions  given  confined  the  jury  to  the  sole 
question  as  to  whether  the  deposit  had  been  made,  and 
directed  them  that  the  transaction  of  March  9  could  not 
be  received  to  avoid  the  effect  of  any  evidence  as  to  the 
transaction  of  March  6.  They  did  not  submit  the  issues 
presented  by  the  amended  answer.  The  real  question  is, 
therefore,  whether  the  defendant  can  now  avail  itself  of 
its  amended  answer.  In  Grimimn  v.  Russell^  11  Neb.,  4()9, 
the  original  pleadings  were  lost  after  trial  and  before 
judgment;  copies  were  not  substituted  and  the  judgment 
was  reversed,  because  the  court  had  no  authority  to  enter 
judgment  without  pleadings  whereon  to  found  it.  The 
reason  of  that  case  is  applicable  to  this,  although  per- 
haps the  defendant,  being  the  party  originally  at  faulty 
could  not  avail  itself  of  the  error  if  the  plaintiff  had  been 
free  from  fault.  But  the  stipulation  of  record  shows 
that  the  plaintiff  consented  that  the  defendant  might 
have  twenty  days  to  file  its  answer  "in  any  manner,"  with 
the  same  effect  as  if  then  filed.  The  proceeding  was 
highly  irregular,  and  the  court  should  have  insisted  that 
the  issues  be  framed  before  the  trial  proceeded.  By  con- 
senting to  this  course,  however,  the  plaintiff  bound  him- 
self to  submit  to  any  answer  which  might  be  filed  within 
the  time  stipulated  and  allowed  by  the  court.     This  an- 
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swer  presented  issues  which  had  not  been  submitted  to 
the  jury.  We  think  the  plaintiff  must  be  held  to  his 
stipulation  and  the  case  must  be  considered  as  if  the 
answer  finally  filed  had  been  already  filed  when  the  in- 
structions were  given.  It  is  always  well  to  have  issues 
framed  before  judgment.  This  case  illustrates  the  dan- 
ger of  trying  a  case  and  proceeding  to  judgment,  and 
pleading  it  thereafter. 

It  is  argued  that  there  was  a  special  finding,  which  in 
effect  determines  the  merits  of  the  case,  independent  of 
the  general  verdict.  The 'following  is  the  question  pro- 
pounded to  the  jury,  and  its  answer:  "Was  the  money  in 
controversy  included  in  the  fund  of  the  Tecumseh  Na- 
tional Bank,  after  the  amount  thereof  was  entered  upon 
plaintiff's  pass-book  with  Eussell  &  Holmes;  if  so,  at 
what  time?"  The  answer  was  as  follows:  "Yes;  March 
9, 1891."  We  have  been  unable,  after  a  careful  examina- 
tion of  the  evidence,  to  find  any  evidence  sustaining  thi» 
finding. 

Ehveksed  and  remanded. 


Dorset  B.  Houok  v.  Sylvester  Linn  et  al. 


Filed  Apbil  21, 1896.    No.  6531. 
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1.  Sales:  Option  to  Rescind.    An  arrangement  whereby  chattels  are   g^  743 

conveyed  at  a  price  certain,  with  a  provision  that  the  vendee    JL-???' 
may,  if  he  falls  to  resell  them,  return  them  to  the  vendor,  is  a 
contract  of  sale  with  an  option  to  rescind,  and  not  a  contract  of 
brokerage. 

2.  Evidence:  Execution  of  Instrument.    Where  an  instrument  is  re- 

ceived  in  evidence  without  sufficient  proof  of  its  execution,  the 
error  is  cured  if  such  proof  be  subsequently  made  during  the  trial. 

S.  Trial:  Admission  of  E3vidence.  Error,  if  any,  in  sustaining  objec- 
tions to  questions  as  leading,  is  cured  if  the  evidence  sought  to  be 
elicited  is  afterwards  adduced  from  the  same  witness  in  response 
to  other  questions. 
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4.  Beplevin:  Attachment:  Independent  Liens.    In  an  action  of  re- 

plevin against  a  constable  who  held  the  property  under  a  writ  of 
attachment,  his  rights  depend  upon  the  attachment,  and  he  cannot 
justify  on  the  ground  that  the  attachment  plaintlfC  had  an  Inde- 
pendent Hen  upon  the  property  prior  to  the  attachment. 

5.  Chattel  Mortgages.    A  chattel  mortgage  Is  not  avoided  by  the  fact 

that  subsequent  to  its  execution  the  mortgagee  consented  to  a  sale 
of  the  property  by  the  mortgagor  for  the  benefit  of  both  parties, 
no  other  liens  existing  and  the  sale  not  having  been  consummated. 

<. :  Failure  to  Foregix)se.    A  chattel  mortgage  Is  not  avoided 

by  the  failure  of  the  mortgagee  to  foreclose  immediately  upon 
default. 

7. :  Indorsement  op  Notes:  Collateral  Security.  The  in- 
dorsement of  notes  secured  by  chattel  mortgage,  as  collateral 
security  for  a  debt  of  the  mortgagee,  passes  the  mortgage  security 
to  the  Indorsee  of  the  notes,  and  such  Indorsee  is,  as  against  both 
mortgagor  and  mortgagee,  entitled,  on  breach  of  condition,  to  the 
possession  of  the  mortgaged  property. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J. 

John  T.  GatherSy  for  plaintiff  in  error. 

Gregory^  Day  &  Day,  contra. 

Irvine,  C. 

This  was  an  action  of  replevin  for  three  stallions,  by 
the  defendants  in  error,  Linn  and  Barrie,  against  Houck, 
a  constable.  At  the  close  of  the  evidence  the  court  di- 
rected a  verdict  in  favor  of  both  plaintiffs.  The  essential 
facts  are  undisputed.  The  stallions  formerly  belonged 
to  one  Watson,  in  Scotland.  They  were  shipped  to  Iowa 
and  there  sold  by  Watson^s  agent,  Barrie,  to  Linn.  Linn 
seems  to  have  bought,  in  all,  fourteen  horses,  and  the  ar- 
rangement between  him  and  Barrie  was  that  on  reselling 
the  horses  he  should  pay  Barrie  a  certain  price  for  each ; 
but  in  case  he  made  no  sale  he  had  the  privilege  of  re- 
turning the  horses.  The  defendant  contends  that  this 
arrangement  merely  constituted  Linn  an  agent  or  broker 
for  the  sale  of  the  horses;  but  we  think  it  did  more.    It 
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vested  in  him  the  title  to  the  horses,  and  granted  to  him 
an  option  of  rescinding  the  sale.  Linn  sold  the  three 
horses  in  controversy  to  one  Jillson,  who,  to  secure  the 
purchase  price,  executed  to  Linn  his  three  jH^omissory 
notes, secured  by  chattel  mortgage  on  the  horses.  Jillsou 
brought  the  horses  to  Omaha  and  put  them  up  at  the  liv- 
ery stable  of  one  Doherty.  They  were  placed  there  May 
14,  1891.  Linn's  mortgage  was  filed  for  record  May  1(). 
Jillson  not  paying  for  the  care  of  the  horses  and  appar- 
ently having  left  the  country,  Doherty,  in  December, 
1891,  brought  an  action  in  the  county  court  to  recover  for 
their  keeping,  and  caused  them  to  be  attached.  Houck, 
as  constable,  levied  the  attachment.  In  the  meantime, 
Linn  and  Barrie  had  had  a  settlement  of  their  affairs,  by 
virtue  whereof  Linn  gave  to  Barrie  two  notes  for  the 
amount  found  due  and  indorsed  to  him  the  Jillson  notes 
as  collateral  security.  The  attachment  case  proceeded 
to  judgment  and  the  constable  was  about  to  sell  the 
horses  when  Linn  and  Barrie  replevied  them  in  this 
action. 

Several  assignments  of  error  relate  to  rulings  on  the 
evidence.  It  is  contended  that  the  court  erred  in  admit- 
ting the  chattel  mortgage,  for  the  reason  that  it  was  not 
siiflSciently  proved.  This  objection,  we  think,  was  well 
taken  when  the  mortgage  was  admitted,  but  immediately 
thereafter  its  execution  and  identity  were  amply  proved, 
and  the  proof  on  that  subject  remained  uncontradicted. 
The  order  in  which  evidence  is  introduced  rests  larjj^ely 
in  the  discretion  of  the  trial  court;  and  the  subsequent 
proof  cured  any  error  in  the  original  admission  of  the 
mortgage. 

Objections  were  made  to  two  questions  put  to  Linn  in 
regard  to  his  assignment  of  the  Jillson  notes  to  Barrie. 
It  is  contended  that  this  proof  was  iiTelevant.  We  think 
not.  The  petition  specially  pleaded  the  facts  in  regard 
to  the  interests  of  the  two  plaintiffs,  and  this  proof 
tended  to  establish  the  interest  of  Barrie. 

Objection  was  made  to  certain  other  questions  because 
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they  were  leading,  and  these  objections  were  sustained. 
This  is  assigned  as  error;  but  if  there  was  any  error  it 
was  immediately  curecl  by  permitting  the  same  evidence 
to  be  adduced  in  response  to  similar  questions  put  in  a 
different  form. 

There  are  certain  other  assignments  relating  to  rulings 
on  the  evidence,  but  counsel  in  the  briefs  merely  say  that 
the  rulings  were  erroneous,  and  state  no  reason  therefor, 
and  we  are  unable  to  see  that  anv  such  reason  exists. 

The  other  assignments  raise  the  question  of  the  pro- 
priety of  the  court's  peremptory  instruction  to  find  for 
the  plaintiffs.  On  this  question  the  greater  part  of  de- 
fendant's argument  is  directed  to  the  question  of  priority 
between  the  mortgagee  and  Doheily  imder  his  statutory 
lien  for  caring  for  the  horses.  We  cannot  regard  this 
(luestion  as  material;  nor  is  it  even  material  to  this  ac- 
tion whether  Doherty  waived  his  lien  by  instituting  the 
attachment  suit  and  causing  the  horses  to  be  levied  upon, 
Con(*eding  that  Doheily  had  a  lien  prior  to  the  mortgage, 
under  the  statute,  and  that  he  did  not  waive  it  by  the 
attaclnnent,  this  does  not  affect  the  right  of  Houck. 
Houck  was  certainly  not  in  possession  as  Doherty's 
agent,  but  was  in  possession  as  an  oflScer  of  the  law,  justi- 
fying merely  under  the  writ  of  attachment.  The  lien 
obtained  by  virtue  of  the  attachment,  which  is  the  sole 
justification  of  Houck,  does  not  relate  back  to  the  time 
when  Doherty's  agister's  lien  accrued.  There  are  some 
states  where  by  statute  it  is  provided  that  certain  liens 
mav  be  enforced  bv  attachment;  and  authorities  which 
carry  the  lien  back  are  under  statutes  of  this  character*. 
Here  an  attachment  is  not  a  method  of  foreclosing  an  ex- 
isting lien,  but  is  the  creation  of  a  new  lien,  the  validity 
of  which,  as  well  as  its  priority,  depends  upon  the  attach- 
ment proceedings  themselves.  The  attachment  was  not 
levied  until  long  after  the  Linn  mortgage  was  filed,  and 
the  mortgage  has,  therefore,  priority,  unless  it  was  void 
as  to  the  creditors  of  the  mortgagor.  It  was  presump- 
tively void,  as  the  mortgagee  was  not  in  possession;  but 


Vol.  48]  JAUUABY  TERM,  1896.  231 


Hoack  v.  Linn. 


the  proof  shows  clearly,  and  without  contradiction,  that 
it  was  executed  in  good  faith  for  the  purpose  of  securing 
a  Ipona  fide  debt  It  is  urged,  however,  that  the  mortgage 
was  void  because  a  power  of  sale  remained  in  the  mort- 
gagor. The  evidence  establishes  no  such  power.  The 
mortgage  does  not  contain  it,  and  the  parol  evidence 
shows  that  the  horses  were  sold  to  Jillson  for  breeding 
purposes,  and  not  for  resale.  It  is  true  that  it  appears 
that  after  Jillson  got  into  difficulties,  Linn  undertook  to 
assist  in  giving  him  an  opportunity  to  sell  the  horses  and 
thereby  discharge  both  debts;  but  this  did  not  render 
the  mortgage  fraudulent.  The  mortgages  which  have 
been  held  void,  because  containing  a  power  of  sale,  have 
been  those  where,  by  the  mortgage  itself,  or  by  contempo- 
raneous understanding,  the  mortgagor  was  permitted  to 
remain  in  possession  and  sell  the  goods  in  the  ordinary 
course  of  trade.  In  Gregory  v.  WAedon,  8  Neb.,  373,  the 
reason  of  this  rule  was  stated  to  be  that  the  object  of  a 
mortgage  is  to  create  a  specific  lien  on  the  mortgaged 
property,  which  cannot  be  had  if  the  mortgagor  is  per- 
mitted to  dispose  of  the  goods  for  his  own  benefit.  We 
can  conceive  of  no  principle  of  law  whereby  a  mortgagor 
and  mortgagee  may  not,  by  joint  arrangement  in  good 
faith,  dispose  of  the  property  for  the  benefit  of  both  par- 
ties, where  no  other  liens  exist.  It  is  also  contended  that 
the  mortgage  was  avoided  by  the  failure  of  the  mortgagee 
to  take  possession  for  the  purpose  of  foreclosure  immedi- 
ately upon  default.  Certain  Illinois  cases  are  cited  in 
support  of  this  argument ;  but  they  are  based  on  a  stat- 
ute whereby  a  chattel  mortgage  is  valid  only  until  the 
maturity  of  the  debt  secured.  (Statutes  of  Illinois,  ch. 
95,  sec.  4.)  Under  our  statute  a  chattel  mortgage  is  valid 
against  creditors  for  five  years  after  it  is  filed  for  record. 
(Compiled  Statutes,  ch.  32,  sec.  16.)  We  think,  therefore, 
that  the  plaintiffs  established  the  validity  of  the  mort- 
gage. 

But  was  there  evidence  justifying  the  direction  of  a 
verdict  in  favor  of  both  plaintiffs?    By  the  indorsement 
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of  Jillson's  notes  to  Barrie,  the  mortgage  security  passed 
to  him.  The  theory  of  the  petition  was  that  only  a  por- 
tion of  the  notes  had  been  so  transferred;  but  the  evi- 
dence shows  that  they  were  all  transferred,  and  when 
the  action  was  commenced  Barrie  still  retained  them, 
Linn's  debt  to  him  not  having  been  paid.  Barrie  was, 
therefore,  at  the  commencement  of  the  action,  the  owner 
of  the  mortgage,  and  the  proper  plaintiff.  He  could  have 
sued  upon  the  notes,  and  they  being  good  as  between  the 
original  parties,  his  recovery  would  have  been  for  their 
whole  amount,  and  not  merely  the  amount  of  the  debt  for 
which  they  were  pledged.  {Bannhy  v.  Wolfe^  44  Neb.,  77; 
Haas  V.  Bank  of  Cotnmercey  41  Neb.,  754.)  So  he  had  a  right 
to  foreclose  the  chattel  mortgage  for  the  whole  debt  se- 
cured thereby,  and  had  a  right  both  as  against  the  mort- 
gagor and  the  original  mortgagee  to  the  possession  of  the 
mortgaged  property  after  condition  broken.  We  think, 
therefore,  no  right  of  possession  was  established  in  Linn. 
The  judgment  in  favor  of  Barrie  is  affirmed.  That  in 
favor  of  Linn  is  reversed  and  the  cause  as  to  him  re- 
manded. 

Judgment  accordingly. 


48    2»| 

48    6A6  — 

48  MT,  Missouri  Pacific  Railway  Company  v.  Mamie  Hansen. 

Fdlbd  Apbil  21. 1896.    No.  6466. 

Bailroad  Companies:  Speed  of  Trains:  Negligence:  Pebsonai.  Injtj- 
BiES.  That  a  passenger  train  was  run  at  the  rate  of  twenty-five 
miles  per  hour  outside  the  limits  of  a  city  or  town,  even  in  a 
thickly  settled  neighborhood  and  at  a  point  where  some  persons 
were  accustomed  to  walk  upon  the  tracks,  is  not  in  itself  and  alone 
sufficient  evidence  of  negligence.  In  a  case  where  it  is  sought  to 
hold  the  railroad  liable  because  of  such  rate  of  speed,  the  jury,  on 
proper  request,  should  be  so  instructed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 
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See  opinion  for  statement  of  the  ease. 

R,  8.  Hally  A.  R.  Talbot,  J.  W.  Orr,  and  B.  P.  Waggen&r, 
for  plaintiff  in  error: 

Si)eed  alone,  uncoupled  with  any  other  fact  or  circum- 
stance, is  insufficient  to  show  gross  negligence  on  part 
of  a  railroad  company.  (Burlington  d  M.  R.  R.  Go.  v. 
Wendty  12  Neb.,  78;  Illinois  C.  R.  Co.  v.  Hetherington,  83 
111.,  510;  Powell  v.  Missouri  P.  R.  Co.,  76  Mo.,  80;  Goodwin 
V.  Chicago,  R.  I.  d  P.  R.  Co.,  75  Mo.,  73;  Louisville  d  N.  R. 
Co.  V.  H award  y  82  Ky.,  212;  Shackle  ford  v.  Louisville  d  N. 
R.  Co.,  84  Ky.,  43;  Warner  v.  New  York  C.  R.  Co.,  44  N.  Y., 
465;  Connyers  v.  Sioux  City  d  P.  R.  Co.,  78  la.,  410;  Wood- 
ruf  V.  Northern  P.  R.  Co.,  47  Fed.  Rep.,  689;  Houston  v. 
Vicksbnrg,  S.  d  P.  R.  Co.,  2  So.  Rep.  [La.],  562;  Doggett  v. 
Richmond  d  D.  R.  Co.,  81  N.  Car.,  459;  Young  v.  Hannibal 
d  8t.  J.  R.  Co.,  79  Mo.,  336;  McKonkey  v.  Chicago,  B.  d  Q. 
R.  Co.,  40  la.,  205;  Central  0.  R.  Co.  v.  Laicrenoe,  13  O. 
St.,  66.) 

George  W.  Cooper,  contra : 

The  speed  of  a  train  at  the  time  and  place  of  an  injury 
should  be  considered  in  connection  with  the  rule  that 
more  care  is  to  be  exercised  at  a  place  where  the  track  is 
habitually  used  by  pedestrians,  and  in  a  populous  neigh- 
borhood, than  at  points  where  the  track  is  not  so  used. 
(Thompson  r.  New  York  C.  d  H.  R.  R.  Co.,  17  N.  E.  Rep. 
[N.  Y.],  690;  Brown  v.  Sioux  City  d  P.  R.  Co.,  62  N.  W.  Rep. 
[la.],  737.) 

John  W.  Johnston  and  Ricketts  d  Wilson^  also  for  defend- 
ant in  eri'or. 

Irvine,  C. 

Mamie  Hansen,  an  infant,  brought  this  action  by  her 
next  friend  against  the  Missouri  Pacific  Railway  Com- 
pany to  recover  for  personal  injuries.     She  had  a  judg- 
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ment  for  111,000,  which  the  railway  company  by  these 
proceedings  seeks  to  reverse. 

Tlie  petition  alleges  that  the  plaintiff  was,  at  the  date 
of  the  injury  complained  of,  twelve  years  of  age;  that 
the  defendant  was  the  owner  of  and  operating  a  line  of 
railroad  from  Omaha  to  Kansas  City.  Then  comes  the 
following:  "That  on  the  line  of  defendant's  said  railroad, 
and  within  a  thickly  settled  neighborhood  adjoining  the 
corporate  limits  of  the  said  city  of  Omaha,  immediately 
northeast  of  a  public  crossing  on  the  line  of  said  railway 
aforesaid,  called  'Ruser's  crossing,'  defendant,  without 
objection,  notice,  or  warning  on  its  part,  at  said  date,  and 
a  long  time  prior  thereto,  allowed  its  said  railroad  track 
at  said  point  to  be  habitually  and  constantly  used  by 
men,  women,  and  children  going  back  and  forth  as  a 
footpath  and  public  thoroughfare,  the  distance  of  one- 
half  mile  northeast  of  said  Ruser's  crossing  to  a  point  on 
tlie  line  of  said  railroad  where  the  same  intersects  with 
another  public  crossing,  and  said  defendant  had  full 
knowledge  that  said  track  aforesaid  was  so  used;  that 
on  said  date,  and  while  plaintiff  was  walking  in  the  cen- 
ter of  the  track  of  said  railroad,  along  that  portion  of  the 
line  of  defendant's  said  railroad,  used  by  pedestrians  as 
aforesaid,  going  northeast  from  said  Ruser's  crossing, 
and  at  a  point  some  600  feet  from  said  Ruser's  crossing; 
that  at  said  time,  which  was  about  the  hour  of  5  o'clock 
P.  M.  on  said  date  aforesaid,  defendant's  agents,  ser- 
vants, and  employes  were  running  a  locomotive  and  pas- 
senger train  attached  thereto  over  and  upon  said  rail- 
road at  said  time  and  place,  which  was  coming  from  the 
southwest;  that  while  plaintiff  was  so  walking  upon  said 
track  at  said  time  and  place,  traveling  northeast,  with 
her  back  to  said  approaching  train,  she  (plaintiff)  could 
have  been  and  was  plainly  seen  and  distinguished,  as  an 
infant,  walking  on  said  railroad  track,  by  the  said  agents, 
servants,  and  employes  of  defendant,  then  running  and 
managing  said  locomotive  and  train  of  cars  at  said  time 
and  place,  for  the  distance  of  one-half  mile,  within  which 
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distance  said  locomotive  and  cars  could  have  been  easily 
stopped;  but  said  defendant's  agents,  servants,  and  em- 
ployes, disregarding  the  life  and  safety  of  this  (infant) 
plaintiff,  ran  said  train,  at  said  time  and  place,  at  the  un- 
lawful rate  of  speed  of  twenty -five  miles  per  hour,  with- 
out attempting  to  stop  said  train  as  the  same  approached 
plaintiff  without  her  knowledge,  and  while  said  (child) 
plaintiff  might  have  been  and  was  seen  by  the  said 
agents,  servants,  and  employes  of  defendant,  as  afore- 
said, then  so  negligently  and  carelessly  running  said  loco- 
motive and  train  of  cars,  at  said  time  and  place,  care- 
lessly and  negligently  ran  said  locomotive  and  train  of 
cars  over  and  upon  said  plaintiff,  whereby  and  by  reason 
thereof  plaintiff's  right  foot  and  leg  were  so  badly 
crushed  and  mangled  the  same  had  to  be  and  was  ampu- 
tated just  below  the  knee." 

It  will  be  observed  that  the  only  negligence  alleged  is 
in  running  the  train  at  the  rate  of  twenty-'five  miles  per 
hour,  and  in  failing  to  stop  it  in  time  to  avoid  the  injury. 
It  is  very  doubtful  whether  the  petition  pleads  sufficient 
facts  to  impose  upon  the  company  the  duty  of  stopping 
the  train.  Ordinarily  an  engineer  has  a  right  to  presume 
that  persons  walking  along  the  track  are  in  possession  of 
their  senses  and  will  appreciate  the  danger  and  act  with 
discretion;  and  he  is  under  no  obligation  to  stop  the 
train,  or  even  lessen  the  speed  thereof,  before  discovering 
that  such  person  is  heedless  of  warnings  given  of  the 
approach  of  the  train,  or  otherwise  in  imminent  peril. 
{Omaha  &  R.  Y.  R.  Co.  v.  Cook,  42  Neb.,  905.)  A  mere  fail- 
ure to  stop  a  train  when  a  trespasser  is  seen,  or  should  be 
seen,  upon  the  track  can  therefore  create  no  presumption 
of  negligence.  There  must  be  other  facts  to  create  the 
duty  of  stopping;  and  it  is  doubtful  whether  the  facts 
that  the  trespasser  is  but  twelve  years  old  and  the  place 
one  where  pedestrians  are  permitted  to  walk  upon  the 
track,  create  such  duty.  In  this  case  the  evidence  was 
such  that  some  other  facts  might  have  been  pleaded;  but 
we  need  not  now  determine  what  is  necessary  in  that 
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regard,  because  in  the  decision  of  the  case  the  considera- 
tion of  this  feature  is  only  necessary  and  has  only  been 
entered  into  for  the  purpose  of  indicating  that  under 
such  general  allegations  the  specific  allegation  that  the 
train  was  running  at  an  unlawful  speed  of  twenty-five 
miles  per  hour  became  a  salient  feature  of  the  pleading. 
It  has  been  held  that  outside  the  limits  of  cities  and 
towns  no  rate  of  speed  is  in  itself  unlawful  or  negligent 
(Burlington  &  M,  R,  R.  Co.  v.  Wendt,  12  Neb.,  76;  GhicaffOy 
B.  d  Q.  R.  Go.  V.  Qrablinj  38  Neb.,  90.)  It  does  not  appear 
that  this  portion  of  defendant's  railroad  was  within  a 
city  or  town.  On  the  other  hand,  it  is  alleged  that  it  is  in 
a  thickly  settled  neighborhood  adjoining  the  city  of 
Omaha.  The  evidence  is  conflicting  as  to  the  actual 
speed,  one  witness  placing  it  at  twenty-five  miles  per 
hour,  others  as  low  as  twelve  miles  per  hour.  There  is 
no  evidence  that  the  region  was  unusually  thickly  set- 
tled. There  is  evidence  that  a  number  of  persons  were 
accustomed  to  walk  for  a  certain  distance  along  the  track 
— how  many  and  how  frequently  does  not  appear.  But 
there  was  no  highway  and  no  permission  by  the  railway 
company  to  so  use  its  tracks,  unless  a  license  might  be 
inferred  from  its  knowledge  that  they  were  so  used  with- 
out any  measures  being  taken  to  prevent.  We  do  not 
think  that  any  jury  should  be  permitted  to  find  that  a 
railway  company  was  negligent  from  the  mere  fact  that 
it  ran  its  passenger  trains  twelve  or  even  twenty-five 
miles  per  hour  along  a  suburban  route,  outside  of  the 
city  limits,  even  though  it  knew  that  trespassers  might 
be  on  the  right  of  way.  Such  knowledge  would  affect  its 
duty  in  keeping  a  lookout  and  giving  warnings,  and  in 
exercising  other  precautions  to  avoid  injuring  trespass- 
ers; but  such  a  situation  certainly  would  not  require 
ti*ains  to  be  run  at  a  less  speed  than  twenty -five  miles  per 
hour. 

Under  this  state  of  the  evidence,  the  defendant  re- 
quested the  following  instruction:  "The  jury  are  in- 
stnicted  that  no  rate  of  speed  is  of  itself  negligence. 
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except  where  the  rate  of  speed  is  prescribed  or  specified 
by  some  law  or  ordinance,  and  you  are  further  instructed 
that  the  defendant  company*  in  the  operation  of  its 
trains  over  its  tracks  outside  of  any  city,  or  in  the  ab- 
sence of  any  express^  law  to  the  contrary,  has  the  right  to 
operate  its  trains  at  any  rate  of  speed  consistent  for  the 
safe  and  proper  conduct  of  its  business ;  and  in  this  case, 
unless  you  find  the  defendant *guilty  of  some  negligence 
alleged  in  the  petition  other  than  the  operation  of  its 
train  at  the  rate  of  twenty-five  miles  per  hour,  your  ver- 
dict must  be  for  the  defendant."  The  court  refused  to 
give  this  instruction,  and  in  no  place  gave  the  jury  any 
similar  caution.  We  think  that  the  railway  company 
was,  under  the  evidence,  entitled  to  have  the  jury  so  di- 
rected, and  that  the  refusal  to  so  charge  was  prejudicial 
error. 

Many  other  questions  are  raised,  but  most  of  them 
have  been  decided  in  other  cases  since  the  trial  of  this  in 
the  district  court,  and  they  will  therefore  not  be  con- 
sidered. 

Reversed  and  remanded. 


Rosalie  FarIoEY  v.  John  McKeegan  et  al. 

FUJBD  May  6, 1896.    No.  6298. 

L  Landlord  and  Tenant:  Evidence  of  Contract.  The  relation  of 
landlord  and  tenant,  like  other  contract  relations,  does  not  neces- 
sarily depend  upon  an  express  agreement,  but  may  be  implied 
from  the  conduct  of  the  parties. 

2.  Tenant  from  Year  to  Year:  Evidence.  A  general  occupancy  by  one 
other  than  the  owner  of  land  will  be  treated  as  a  tenancy  from 
year  to  year,  whenever  the  reservation  of  rent  or  other » circum- 
stances plainly  indicate  an  agreement  for  an  annual  holding. 

3. :  Termination  of  Tenancy.  ,  The  tenancy  can,  in  such  case, 

be  terminated  only  by  agreement,  express  or  implied,  or  by  notice 
for  the  time  and  in  the  manner  prescribed  by  law. 
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Error  from  the  district  court  of  Cuming  county* 
Tried  below  before  Norri^,  J. 

G.  C.  McNiah,  J.  W.  Huntsberger^  and  Vlume  db  iSUmn^  for 
plaintiff  in  error. 

T.  M.  Franae  and  P.  M.  goodie,  contra. 

Post,  Cr  J. 

This  was  an  action  by  the  plaintiff  in  error  in  the  dis- 
trict court  for  Cuming  county,  who  sued  to  recover  f 675^ 
the  value  of  270  tons  of  hay,  which,  as  therein  alleged, 
was  unlawfully  converted  by  the  defendants  in  the  sum- 
mer of  1891.  Accompanying  the  answer,  which  is  in 
effect  a  general  denial,  is  a  counter-claim  for  flOO  on  ac- 
count of  trespass  by  the  plaintiff  upon  the  premises  de- 
scribed in  the  petition.  On  the  trial  of  the  issues  thus 
joined  there  was  a  verdict  and  judgment  against  the 
plaintiff  below  as  to  her  cause  of  action,  and  in  favor  of 
the  defendants  on  their  counter-claim  in  the  sum  of  five 
cents,  to  reverse  which  this  proceeding  is  prosecuted  by 
the  former. 

The  substantial  controversy  is  the  right  of  possession 
of  the  l(xms  in  quo^  to-wit,  the  northeast  quarter  of  section 
26,  township  24,  range  7  east,  in  Cuming  county.  Both 
parties  claimed  through  Kichard  Rush,  an  Omaha  In- 
dian, to  whom  said  land  was  allotted  under  the  provi- 
sions of  the  act  of  congress  approved  August  7,1882.  The 
basis  of  the  plaintiff's  claim  is  a  lease  under  date  of  July 
1,  1891,  from  Noah  La  Flesche,  who  claimed  to  hold  by 
virtue  of  a  lease  executed  by  said  Rush  February  16, 
1891,  and  acknowledged  August  17  following.  On  the 
other  hand,  it  was  shown  that  Richard  Rush  had  left  the 
Omaha  reservation  some  time  previous  to  the  allotment 
of  the  lands  thereof,  and  that  selection  was  made  in  his 
behalf  by  his  brother,  Joel  Rush.  On  the  third  day  of 
May,  1887,  Mary  Rush  and  John  Webster,  guardians  of 
the  minor  children  of  the  said  Joel  Rush,  then  deceased, 
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executed  a  lease  of  the  land  in  dispute  to  John  McKeegan 
and  John  Blenkiron  for  the  period  of  five  years.  Richard 
Rush,  it  should  be  observed,  was,  at  the  date  last  named, 
supposed  to  be  dead,  and  said  lease  was  executed  by  the 
guardians  named  in  good  faith,  believing  that  the  title  to 
the  property  therein  described  was  in  the  children  of  his 
deceased  brother.  In  the  year  1889  or  1890  tje  said 
Richard  returned  to  the  reservation,  and  thereafter  col- 
lected from  the  defendants  McKeegan  and  McManus, 
who  had  succeeded  to  the  rights  of  McKeegan  and  Blenk- 
iron, the  annual  rental  for  the  premises  at  the  stipulated 
rate  of  flOO  per  annum,  payable  May  1  of  each  year.  The 
lessees  last  named  took  possession  upon  the  execution  of 
the  lease  to  them  in  1887,  which  possession  in  them  and 
their  successors  in  interest,  McKeegan  and  McManus, 
continued  up  to  and  subsequent  to  the  date  of  the  lease 
from  La  Flesche  to  the  plaintiff.  The  argument  of  the 
plaintiff  is  directed  mainly  to  the  proposition  that  there 
was  no  competent  proof  of  a  ratification  on  the  part  of 
Richard  Rush  of  the  unauthorized  lease  executed  in  be- 
half of  the  children  of  his  deceased  brother.  That  propo- 
sition may  be  conceded  without  an  examination  of  the 
evidence,  although  it  does  not  necessarily  follow  there- 
from that  the  judgment  complained  of  is  w  rong.  On  the 
contrary,  it  is  reasonably  certain  that  the  relation  of  the 
defendants  toward  Rush,  the  owner  of  the  premises,  re- 
sulting from  the  act  of  the  latter  in  accepting  the  annual 
rental,  as  above  stated,  was  that  of  tenants  from  year  to 
year,  which  could  be  terminated  only  in  the  manner  pre- 
scribed by  law,  and  is  a  sufficient  protection  to  them  in 
this  action.  The  relation  of  landlord  and  tenant  does  not 
necessarily  depend  upon  an  express  agreement,  but,  like 
all  other  contract  relations,  may  be  implied  from  the  con- 
duct of  the  parties;  and  it  may  be  asserted  as  a  rule  of 
universal  application  that  a  general  occupancy  of  laud 
will  be  treated  as  a  tenancy  from  year  to  year,  whenever 
the  reservation  of  rent  or  other  circumstances  plainly  in- 
dicate  an  agreement  for  an  annual  holding.     (Wood, 
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Landlord  &  Tenant,  p.  5,  and  cases  cited;  4  Kent's  Com- 
mentaries, 114;  Jackson  v.  Wilseyy  9  Johns.  [N.  Y.],  267; 
Critchfield  v.  Remaley^  21  Neb.,  178.)  As  a  matter  of 
course,  the  occupancy  of  the  defendants  might,  upon  the 
giving  of  proper  notice,  have  been  terminated  on  the  30th 
day  of  April,  1891.  But  instead  of  any  steps  being  taken 
by  Bush  or  others  claiming  under  him  toward  a  termina- 
tion of  the  lease,  the  defendants  were  permitted  to  hold 
over  without  objections,  so  far  as  appears  from-  this  rec- 
ord, until  the  hay  in  controversy  was  ready  for  harvest. 
The  law,  from  the  facts  stated,  and  as  to  which  there  is 
no  dispute,  implies  an  agreement  for  the  continuance  of 
the  lease  for  the  year  ending  April  30,  1892.  The  judg- 
ment is  therefore 

Affirmed. 


John  Blomgren  v.  Gust.  Anderson. 

'*45""94b|  Filed  Mat  6, 1896.    No.  6600. 

^  ^  1.  Action  for  Wag«fl:  Verdict  fob  Plaintiff.    Byidence,  although 
r^i  conflictliig,  held  to  suBtaln  the  verdict  and  judgment  complained  of. 

(61  30^1         2.  Evidence:  Coujlteelal  Facts.    Eyidenoe  of  collateral  facts  corrobo- 
"^  ratiye  of  the  statements  of  i»artles  with  respect  to  the  principal 

contention  is  confined  to  such  transactions  as  shed  some  real 
light  upon  the  question  at  issue.  As  a  rule,  the  circumstances 
surrounding  the  parties,  their  relations  toward  each  other  and 
the  subject  of  the  controversy  at  the  time  of  the  transaction  In- 
volved, are  proper  subjects  of  proof. 

8.  Wages:  Special  Contract:  Evidence:  Collateral  Facts.  In  an 
action  to  recover  for  services  reodered  under  a  special  contract 
the  defense  alleged  was  that  such  services  were  by  agreement  per- 
formed as  an  equivalent  for  the  plaintiff's  board  and  lodging 
during  the  period  named.  Evidence  that  on  or  about  the  date  of 
the  agreement  alleged  by  the  defendant  a  third  person,  in  his 
(defendant's)  presence  and  hearing,  offered  to  employ  the  plaint- 
iff at  substantial  wages  for  work  of  the  same  general  character, 
was  rightly  admitted  as  bearing  upon  the  reasonableness  of  the 
plaintiff's  claim,  and  in  some  degree  corroborative  of  the  plaint- 
iff's testimony. 
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Error  from  the  district  court  of  Burt  county.    Tried 
below  before  Ferguson,  J. 

Uriah  Bruner,  for  plaintiff  in  error. 

H,  H.  Bowes  J  contra. 

Post,  C.  J. 

The  defendant  in  error  was  permitted  to  recover  in  the 
district  court  of  Burt  county  for  work  and  labor  per- 
formed under  an  alleged  special  agreement.  According 
to  the  allegations  of  his  petition,  he  labored  for  the  de- 
fendant therein  (plaintiff  in  error)  three  months,  to-wit, 
during  the  months  of  December,  1891,  and  January  and 
February,  1892,  at  the  agreed  rate  of  |20  per  month.  The 
answer  consists  of  a  general  denial  and  an  allegation 
that  the  services  claimed  for  were  by  agreement  rendered 
as  an  equivalent  for  the  plaintiff's  board  and  lodging, 
during  the  months  above  named.  Evidence  was  adduced 
by  the  parties  in  support  of  their  respective  contentions, 
that  of  the  plaintiff  below  being  sufficient,  when  tested 
by  the  rules  applicable  to  proceedings  in  error,  to  sustain 
the  verdict  and  judgment  in  his  favor.  The  record,  how- 
ever, presents  another  question,  the  i^olution  of  which  is 
attended  with  more  difficulty.  The  plaintiff  below  was, 
over  the  objection  of  the  defendant,  permitted  to  prove  ,, 
as  a  part  of  his  case  in  chief  that  one  Johnson,  a  neigh- 
bor, about  the  time  of  the  alleged  agreement,  to-wit,  De- 
cember 1, 1891,  offered  to  employ  him  (plaintiff)  to  husk 
corn  at  fl.25  per  day,  saying  that  he  then  had  ninety 
acres  of  corn  to  gather,  which  offer  was  made  in  the  pres- 
ence and  hearing  of  the  defendant.  That  proof,  it  is 
argued,  should  have  been  rejected  as  wholly  collateral  to 
the  matter  in  dispute,  and  as  tendering  a  false  issue,  the 
effect  of  which  was  necessarily  to  mislead  and  prejudice 
the  minds  of  the  jurors  against  the  defendant  It  is 
clear  that  some  discretion  should  be  accorded  the  trial 
court  in  the  admission  of  collateral  facts  corroborative 
20 
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of  the  statements  of  parties  with  respect  to  the  principal 
( ontention,  although  the  limit  of  such  discretion  has  not 
been  clearly  defined.  The  rule,  as  said  by  one  author, 
"excludes  all  evidence  of  collateral  facts  which  are  inca- 
pable of  affording  any  reasonable  presumption  as  to  the 
principal  matters  in  dispute;  and  the  reason  is  that  such 
t^vidence  tends  needlessly  to  consume  the  public  time,  to 
draw  the  minds  of  the  jurors  from  the  points  in  issue,  and 
to  excite  prejudice  and  mislead;  moreover,  the  adverse 
party,  having  had  no  notice  of  such  evidence,  is  not  pre- 
pared to  rebut  it.  The  due  application  of  this  rule  will 
occasionally  tax  to  the  utmost  the  firmness  and  discrimi- 
nation of  the  judge;  so  that  while  he  shall  reject,  as  too 
remote,  every  fact  which  merely  furnishes  a  fanciful  an- 
alogy or  conjectui'al  inference,  he  may  admit  as  relevant 
the  evidence  of  all  those  matters  which  shed  a  real, 
though  perhaps  indirect  and  feeble,  light  on  the  question 
in  issue.  And  here  it  will  generally  be  found  that  the 
circumstances  of  the  parties  to  the  suit,  and  the  position 
in  which  they  stood  when  the  matter  in  controversy  oc- 
curred, are  proper  subjects  of  evidence;  and,  indeed,  the 
change  in  the  law  enabling  parties  to  give  testimony  for 
themselves  has  rendered  this  proof  of  ^surrounding  cir- 
cumstances' still  naore  important  than  it  was  in  former 
times."  (Taylor,  Evidence,  sec.  316;  1  Greenleaf,  Evidence, 
sec.  52  et  scq.)  The  fact  that  the  plaintiif  below  mijiht 
have  earned  satisfactory  wages  at  the  time  he,  as  alleged,^ 
engaged  to  serve  the  defendant  for  his  board  and  lodging, 
is  not  wholly  irrelevant  to  the  question  at  issue.  It  bears 
directly  upon  the  reasonableness  of  the  defendant's 
claim,  and  is  accordingly  in  some  degree  corroborative 
of  the  plaintiff's  evidence  in  his  own  behalf.  In  Weidiier 
V.  PhiUipSj  114  N.  Y.,  458,  in  which  the  question  at  issue 
was  an  agreement  for  the  sale  of  property  at  a  specified 
price,  evidence  of  the  value  of  the  property  was  held 
admissible  in  corroboration  of  the  defendant's  denial  of 
the  alleged  contract;  and  that  case  was  followed  and  ap- 
proved in  Rvhino  v.  Scott,  118  N.  Y.,  662.     It  must  be  re- 
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membered,  too,  that  Johnson^s  offer  to  employ  the  plaint- 
iff was  made  in  the  presence  and  hearing  of  the  defendant 
and  is,  for  that  reason,  not  within  the  rule  excluding  re& 
inter  alios  acta.  The  court  did  not,  we  think,  err  in  re- 
ceiving the  evidence  complained  of,  the  question  of  the 
weight  and  sufficiency  thereof  being  by  appropriate  in- 
structions submitted  to  the  jury. 

What  is  here  said  applies  to  evidence  of  like  character 
received  over  the  objection  of  the  defendant  below,  and 
of  which  complaint  is  made  in  the  petition  in  error.  An 
examination  of  the  entire  record  discloses  no  error  on  the 
part  of  the  trial  court  prejudicial  to  the  defendant 
therein.     The  judgment  is  accordingly 

Affibmed. 


Mary  Riley,  APPEiiLBE,  v.  Clarenob  E.  Starr  et  ax.,. 

APPELLANTS. 
F11.ED  Mat  6, 1896.    No.  6628. 

L  DeedB  as  Mortgages.  The  true  test  in  determining  whether  a  con- 
Teyance  absolute  in  form  should  be  treated  as  a  sale  or  as  a 
mortgage  is  whether  the  relation  of  the  parties  toward  each  other 
as  debtor  and  creditor  continues.  If  it  does  so  continue,  the 
transaction  will  be  treated  as  a  mortgage  and  the  eonyeyance  as 
a  security  only. 

2. :  EviDENCi:.  Evidence  examined,  and  htld  to  sustain  the  find- 
ing that  a  conveyance  absolute  in  form  was  intended  as  a  security^ 
only. 

Appeal  from  the  district  court  of  Douglas  county* 
Heard  below  before  Walton,  J. 

Wharton  d  Bairdy  for  appellants. 

Mahoney  &  Smythj  contra. 

Post,  C.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Douglas  county,  whereby  a  deed  absolute  in  form,  exe- 
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cuted  by  the  appellee,  Mary  Riley,  to  Clarence  E.  Starr, 
agent  and  manager  of  the  Central  Loan  &  Trust  Com- 
pany, was  declared  to  be  in  equity  a  mortgage  merely, 
requiring  a  reconveyance  upon  a  finding  that  the  debt 
thereby  secured  had  been  paid  and  satisfied  from  the  sale 
of  a  portion  of  the  property  conveyed,  and  awarding 
judgment  in  favor  of  the  appellee  for  the  proceeds  of  the 
property  so  sold,  less  the  amount  of  the  debt  secured. 

The  questions  presented  for  determination  will  be 
readily  understood  w^ithout  a  statement  in  detail  of  the 
issue  made  by  the  pleadings,,  or  of  the  facts  disclosed  by 
the  record.  It  should,  in  justice  to  counsel  for  appellant, 
be  observed  that  they  concede  the  power  of  courts  of 
equity  to  award  proper  relief  against  conveyances  abso- 
lute in  form,  when  intended  as  security  only;  but  they 
deny  the  application  of  that  rule  to  the  facts  of  the  case 
at  bar,  on  the  gi*ound,  as  claimed,  that  the  deed  in  ques- 
tion was  given,  not  as  security,  but  in  satisfaction  of  the 
indebtedness  due  from  the  appellee;  that  the  agreement 
to  reconvey  was  a  mere  condition  subsequent  operating 
upon  an  estate  already  vested,  and  in  no  sense  a  de- 
feasance essential  to  characterize  the  transaction  as  a 
mortgage.  There  is  no  doubt  that  the  law  recognizes 
a  distinction  between  a  deed  intended  as  security  only 
and  one  with  a  covenant  to  reconvey  upon  condition; 
but  the  failure  of  the  courts  to  always  observe  such 
distinction  has  led  to  some  confusion  and  apparent 
conflict  of  decision  upon  the  subject.  A  safe  and  per- 
haps the  most  satisfactory  test,  in  all  such  cases,  is 
whether  the  relation  of  the  parties  to  each  other  as 
debtor  and  creditor  continues.  If  it  does,  the  transac- 
tion will  be  treated  as  a  mortgage,  otherwise  not  {RoUn- 
son  V.  Cropseyy  2  Edw.  Ch.  [N.  Y.],  138;  Wilson  v.  GiddingSj 
28  O.  St,  554;  Jones,  Mortgages,  sec.  258);  and  if  in- 
tended as  a  mortgage  when  executed,  its  character  as 
such  will  not  be  changed  by  the  mere  effluence  of  time. 
(Tower  v.  FetZj2Q  Neb., 706;  Nelson  v.  AtkinsonySl  Neb., 577; 
Morrow  v.  Jones,  41  Neb.,  8()7;    State  Bank  of  OWeill  v. 
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MatheivSy  45  Neb.,  659.)    According  to  the  testimony  of 

Bernard  Riley,  wlio  represented  the  plaintiff  throughout 

the  transaction,  the  deed  in  question  was  delivered  to 

Mr.  Starr  about  the  15th  day  of  June,  1892,  at  which  time, 

and  as  a  condition  thereto,  it  was  by  the  latter  promised 

and  agreed  that  the  witness  should  have  until  September 

1  to  "fix  it  up,"  OP  to  "pay  the  debt."   True,  the  foregoing 

statement  is  denied  by  the  witnesses  for  the  appellants, 

and  the  finding  of  the  court  upon  that  issue  is  vigorously 

assailed  as  unsupported  by  the  evidence;  but  whatever 

view  we  might  entertain  of  that  subject  as  an  original 

proposition,  it  cannot  be  said  that  the  finding  is  so  clearly 

unsupported  by  the  evidence  as  to  warrant  interference 

on  OUT  part.    The  rule  which  governs  in  all  such  cases 

has  been  so  often  asserted  by  this  court  as  to  render 

further  discussion  unnecessary. 

Decree  affirmed. 


RUMSEY  SAIiING,  APPELLANT,  V.  RiOHARD  SaLING  BT  AL., 

APPELLEES. 

Filed  Mat  6. 1896.    No.  6594. 

Conflicting  Evidence:  Review.    Evidence,  although  conflicting,  held 
BTifflcient  to  sustain  the  order  appealed  from. 

Appeal  from   the   district   court   of   Sarpy    county. 
Heard  below  before  Kbysor,  J. 

Anthony  E.  Langdon^  for  appellant. 

H.  G.  Lefler  and  James  Hassetty  contra. 

Post,  C.  J. 

.  The  appellant,  Rumsey  Saling,  as  guardian  of  the  per- 
son and  property  of  Catherine  Saling,  an  infirm  person, 
upon  the  death  of  his  said  ward  exhibited  to  the  county 
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court  of  Sarpy  county  his  final  report,  to  which  excep- 
tions were  taken  by  the  appellees  as  heirs  at  law  of  the 
said  Catherine,  who  died  intestate.  From  the  final  order 
of  that  court  an  appeal  was  taken  by  the  said  guardian 
to  the  district  court,  where,  upon  a  hearing  of  the  issues 
made,  he  was  allowed  the  sum  of  f  1,041.99  in  full  of  all 
demands  against  the  said  estate,  and  from  which  order 
he  has  prosecuted  an  appeal  to  this  court.  The  district 
court  found  specially  as  to  each  of  the  many  items  in  dis- 
pute, and  has  stated  the  account  between  the  guardian 
and  the  estate  with  a  precision  which  cannot  be  too 
highly  commended.  We  have  examined  the  evidence  in 
the  voluminous  bill  of  exceptions  so  far  as  it  relates  to 
the  contested  charges,  and  which  in  our  opinion  fully  sus- 
tains each  of  the  findings  assailed  on  this  appeal.  The 
order  of  the  district  court  is  accordingly 

Affirmed. 


Western  Gravel  Company,  appellant,  v.  Christian 

GaUBR,  APPEIjLEE. 

Piled  May  6, 1896.    No.  6580. 

New  Trial:  Nkwly-Discovered  Evidence:  Bell  of  Exceptions.  In 
order  to  entitle  the  unsuccessful  party  to  a  petition  for  a  new  trial 
under  section  318  of  the  Code  to  a  review  in  this  court  the  evi- 
dence on  the  former  trial  must,  when  material,  be  preserved  in 
the  bill  of  exceptions.  (Omaha,  N,  d  B,  H,  R.  Go.  v,  0*Donnell,  24 
Neb..  753.) 

Appeal  from  the  district  court  of  Cass  county.     Heard 
below  before  Chapman,  J.  i 

Bradley  &  De  Laniatre^  for  appellant 
Beeson  d  Root^  contra. 

Post,  C.  J. 

The  plaintiff,  against  which  decree  had  been  entered 
by  the  district  court  for  Cass  county,  prosecuted  a  pro- 
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ceeding  by  petition  for  a  new  trial  under  the  provisions 
of  section  318  of  the  Code.  Said  petition,  upon  final  hear- 
ing thereof,  was  dismissed  and  a  new  trial  denied,  to 
which  order  and  judgment  exception  was  taken  and  the 
cause  by  appropriate  proceeding  removed  into  this  court: 
for  review. 

The  only  proposition  necessary  to  notice  at  this  time  is 
that  the  record  does  not  present  the  merits  of  the  contro- 
versy, since  the  evidence  upon  the  former  hearing  is  not 
included  in  the  bill  of  exceptions  herein.  Where  a  new 
trial  is  sought  by  means  of  a  petition  filed  after  the  term 
at  which  the  judgment  or  decree  was  rendered,  the  peti- 
tioner is  required  to  show  the  evidence  at  the  former  trial 
when  material,  as  well  as  the  newly-discovered  evidence 
or  other  ground  alleged  therefor,  and  both  must  be  pre- 
served in  the  bill  of  exceptions  in  order  to  entitle  the 
unsuccessful  party  to  a  review  of  such  proceeding  by  this 
court.  {Omahay  N,  &  B.  JET.  R.  Co.  v.  O^Donnell,  24  Neb., 
753.)  The  sole  question  presented  by  the  petition  in  this 
case  was  whether,  in  view  of  the  issues  as  finally  made, 
the  decree  was  warranted  by  the  evidence.  It  is,  there- 
fore, clearly  within  the  rule  stated,  and  the  judgment 

complained  of  must  be 

Affirmed. 


J.  P.  TwoHiG  V.  Perry  Leambr. 

Filed  May  6, 1896.    No.  6557. 

1.  Witnesses:  Former  Trial:  Recollection  of  Testimont  of  De- 
ceased Person.  The  evidence  of  a  witness,  given  or  used  on  the 
trial  of  a  cause  and  who  has  since  died,  is  competent  on  a  subse- 
quent trial  of  the  same  action,  and  where  not  in  the  form  of  depo- 
sition or  preserved  in  any  manner  prescribed  or  contemplated  by 
law,  may  be  stated  by  any  person  who  heard  it  given  and  who 
recollects  and  can  state  it  substantially. 

2. :  :  .    Before  a  witness  can  be  allowed  to  give  his 

rocoUection  of  the  evidence  of  a  deceased  witness,  it  must  be 
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shown,  as  a  foundation  for  the  introduction  of  such  evidenoe  in 
such  manner,  that  it  was  given  or  taken  for  use  in  a  former  action 
between  the  same  litigants,  that  the  party  against  whom  it  was 
given  had,  from  the  manner  of  its  reception,  an  opportunity  to 
cross-examine  the  deceased  witness,  that  it  involved  the  same 
subject-matter,  and  that  the  witness  called  to  state  it  recollects 
and  can  repeat  in  substance  the  evidence  of  the  deceasd  witness. 

3. :  :  .  Where,  in  a  trial  before  the  judge  of  a  dis- 
trict court  without  the  intervention  of  a  Jury,  a  witness  was  al- 
lowed to  state  his  recollection  of  the  evidence  of  a  witness  given 
at  a  former  trial  of  the  case  who  had  since  died,  no  sufficient 
foundation  having  first  been  laid  for  the  introduction  of  the  evi- 
dence in  such  manner,  and  the  witness  making  statements  in 
giving  his  evidence,  which  would  have  completed  the  foundation 
for  its  introduction,  it  renders  the  evidence  competent  for  consid- 
eration in  the  determination  of  the  issues  in  the  action  and  cures 
the  error,  if  any,  committed  by  its  admission. 

4.  Ejectment:  Vom  Tax  Deeds.  A  void  tax  deed  affords  color  of  title 
in  an  action  of  ejectment  in  which  adverse  possession  of  real 
estate  for  the  statutory  period  of  ten  years  is  relied  upon  as  a 
defense. 

6. :  Advebsb  Possession:  Statute  of  Limitations.  To  estab- 
lish title  to  real  property  in  this  state  by  virtue  of  the  operation 
of  the  statute  of  limitations  there  must  have  been  maintained  by 
the  party  asserting  it  an  actual,  continuous,  notorious,  and  ad- 
verse possession  of  the  premises  under  claim  of  ownership  during 
the  full  period  required  by  the  statute.  {Gatling  v.  Lane,  17  Neb., 
77;  Lantry  v,  Parker,  37  Neb.,  353.) 

6. : : .    The  evidence  in  this  case  examined,  and  held 

to  show  such  acts  in  respect  to  a  piece  of  land  not  suitable  to  gen- 
eral farming  purposes,  but  fit  for  grazing,  and  a  portion  of  which 
was  what  is  termed  "hay  land,"  as  constituted  actual,  continued, 
notorious,  and  adverse  possession  for  the  time  required  by  statute. 

Ebror  from  the  district  court  of  Dakota  county.  Tried 
below  before  Norris,  J. 

W.  E.  Oantty  for  plaintiff  in  error, 
B.  E.  Evans y  contra. 

Harrison,  J. 

This,  an  action  of  ejectment,  was  commenced  by  the 
plaintiff  in  the  district  court  of  Dakota  county,  to  recover 
possession  of  the  south  half  of  the  southeast  quarter  of 
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the  northwest  quarter  of  section  18,  township  28  north, 
of  range  9  east.  The  defenses  stated  in  the  answer  were 
adverse  possession  in  the  defendant  and  his  grantor  for 
more  than  ten  years  prior  to  the  commencement  of  the 
action,  the  possession  of  the  grantor  being,  it  was  alleged, 
under  a  tax  deed  issued  to  him  by  the  treasurer  of  Da- 
kota county.  There  was  also  pleaded  in  the  answer  the 
payment  by  defendant  and  his  grantor  of  all  taxes  as- 
sessed against  the  land  in  controversy  for  the  years  1865 
and  each  succeeding  year  up  to  and  including  1890. 
There  was  a  reply  filed  and  a  trial  of  the  cause  and  judg- 
ment rendered,  which,  as  is  the  practice,  was  set  aside  on 
motion  of  the  defeated  party.  Subsequently  amendments 
of  the  pleadings,  or  some  of  them,  were  allowed  to  be 
made,  but  we  need  not  particularly  notice  them.  A  sec- 
ond trial  of  the  issues  to  the  presiding  judge,  a  jury  being 
waived,  resulted  in  a  judgment  in  favor  of  defendant,  and 
seeking  its  reversal,  the  plaintiff  presents  the  case  to  this 
court  by  error  proceedings. 

The  first  objection  of  plaintiff  to  which  our  attention 
has  been  directed  by  counsel  in  the  arguments  in  the 
brief  of  questions  presented  for  review  is  that  the  trial 
judge  erred  in  admitting  the  testimony  of  M.  C.  Beck, 
who  was  called  to  state  the  evidence  given  in  this  case 
before  him  as  referee,  by  a  witness  since  deceased.  It  is 
contended  that  no  sufficient  foundation  was  laid  for  the 
introduction  of  the  testimony  to  which  we  have  referred. 
It  must  be  borne  in  mind,  in  solving  this  question,  that 
the  trial  in  progress  was  before  the  judge,  without  the 
intervention  of  a  jury,  and  that  the  trial  judge,  if  such 
was  the  fact,  admitted  this  evidence  without  the  proper 
foundation  having  been  laid  for  its  introduction,  would 
not  be  sufficient  to  call  for  a  reversal  of  the  judgment. 
The  judge,  where  the  trial  is  to  him  without  the  interven- 
tion of  a  jury,  is  presumed  to  sift  the  evidence  and  base 
his  findings  on  that  which  is  proper  and  competent,  and 
that  alone.  It  was  of  the  record  of  this  case  that  there 
had  been  a  prior  trial  of  it     It  was  shown  that  Mr.  Beck, 
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the  witness  being  interrogated,  had  at  one  time  been  ap- 
pointed referee  to  take  testimony  in  this  case;  that  as 
such  referee  he  took  the  testimony  of  one  Thomas  L. 
Griffey,  who  had  died  some  time  between  the  date  of  tak- 
ing his  evidence  by  the  referee  and  the  time  of  this  the 
second  trial  of  the  cause,  and  it  was  further  shown  that 
the  report  of  the  referee  containing  the  evidence  of  the 
deceased  witness,  Thomas  L.  Griffey,  had  been  filed  in 
the  proper  office  and  made  of  the  papers  in  the  case,  but 
had  been  lost  or  mislaid.  After  the  foregoing  facts  ap- 
peared in  evidence,  Mr.  Beck  was  asked  to  state  what 
testimony  Thomas  L.  Griffey  had  given  relative  to  his 
title  or  claim  to  the  property  in  controversy  in  this  action, 
and  the  counsel  for  plaintiff  then  objected  to  the  pro- 
posed evidence,  as  "incompetent,  irrelevant,  and  imma- 
t(*rial;  further,  the  witness  has  not  shown  himself  com- 
I3(4ent,  for  the  reason  that  he  does  not  show  that  he  re- 
members what  was  said."  This  objection  was  overruled 
and  the  evidence  admitted.  The  objection  was  well 
taken.  It  had  not  been  shown  that  the  witness  then 
testifying  recollected  and  could  state  the  substance  of 
the  evidence  given  by  the  deceased  witness.  Unless  Mr. 
Beck  did  recollect  and  could  state  the  substance  of  the 
evidence  by  such  witness,  his  evidence  should  not  have 
been  admitted,  and  that  he  could  do  so  should  have  been 
made  to  appear  before  he  was  allowed  to  testify ;  but,  as 
we  have  seen,  the  mere  erroneous  admission  of  this  evi- 
dence in  the  trial  of  the  cause  before  the  judge  without 
a  jury  does  not  call  for  the  reversal  of  the  judgment  The 
witness,  as  a  preface  to  his  testimony,  said  that  his  recol- 
lection was  not  very  vivid  as  to  Mr.  Griffey's  testimony, 
but  that  he  remembered  something  of  the  substance  of  it, 
and  in  attempting  to  state  it  he  at  all  times  gave,  as  he 
said,  what  the  deceased  witness  had  testified,  not  the 
sense  or  meaning  which  he,  Beck,  had  drawn  from  the 
testimony  of  Griffey,  and  was  clothing  in  words,  but  in 
substance,  the  evidence  he  had  heard  as  referee.  This 
rendered  the  testimony  of  this  witness  competent  to  be 


Vol.  48]  JANUAEY  TERM,  1896.  251 


Twohlg  V.  Learner. 


<!Oiisi(l*ed  by  the  judge  in  a  determination  of  the  issues 
in  the  cause,  if  it  was  not  open  to  the  further  criticism 
urged  against  it  by  counsel  under  this  same  objection, 
viz.,  that  it  should  have  been  shown  that  at  the  time  the 
evidence  of  the  deceased  witness  was  taken  there  was  a 
cross-examination  on  behalf  of  plaintiff,  or  an  opportu- 
nity afforded  for  it.  It  has  been  said  that  it  must  appear 
that  there  was  a  cross-examination  of  the  deceased  wit- 
ness at  the  time  the  testimony  was  taken  which  it  is  pur- 
ported to  have  detailed,  by  another  witness,  as  evidence 
in  a  trial  of  the  issues,  in  the  action  which  takes  place 
subsequent  to  the  death  of  the  witness,  or  that  it  was 
taken  in  such  manner  that  an  opportunity  was  offered 
for  cross-examination  by  the  opposing  party  to  the  one 
who  called  the  witness  and  caused  his  testimony  to  be 
taken  (1  Greenleaf,  Evidence,  note  2,  sec.165);  but  in  this 
<?ase  Griffey  was  the  party  to  whom  the  tax  deed  was 
issued,  and  who  was  the  grantor  of  defendant  in  the  ac- 
tion, and  it  was  as  a  portion  of  defendant's  case  that  his 
evidence  formerly  taken  was  sought  to  be  introduced, 
and  in  the  cross-examination  of  Mr.  Beck,  who  was  called 
for  the  purpose  of  stating  it,  counsel  for  plaintiff,  refer- 
ring to  the  taking  of  the  evidence  of  the  deceased  witness 
before  the  referee,  asked  this  question:  "Didn't  he  tes- 
tify, in  answer  to  my  question  if  his  possession  Was  con- 
tinuous, that  he  could  not  say  that  it  was?"  From  which 
the  reasonable  inference  is  that  counsel  was  there  repre- 
senting plaintiff  and  participating  in  the  taking  of  the 
testimony  by  cross-examining  the  witness,  and  it  follows 
that  this  branch  of  the  objection  must  be  overruled. 

The  main  and  real  controverted  issue  in  the  case  was 
whether  there  had  been  such  an  adverse  possession  by 
defendant  and  his  grantor  as  gave  title  to  the  land,  and 
in  regard  to  this  it  is  strenuously  urged  that  the  findings 
and  judgment  of  the  court  were  not  sustained  by  suffi- 
cient evidence;  also  that  they  were  contrary  to  law. 
These  two  assignments  we  will  consider  together.  The 
general  rule  is  well  established  in  this  state  that  in  order 
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to  successfully  claim  title  to  real  estate  by  virtue  of  the 
operation  of  the  statute  of  limitations  there  must  have 
been  maintained  by  the  party  asserting  it  an  actual,  con- 
tinued, notorious,  and  adverse  possession  of  the  premises, 
under  claim  of  ownership,  during  the  full  period  stated 
in  the  statute.  {Gatling  v.  Lane,  17  Neb.,  77;  Lantry  v. 
Parker,  37  Neb.,  353.)  It  was  admitted  that  the  United 
States  conveyed  the  title  to  the  land  in  controversy  to 
William  F.  Lockwood  and  James  Virtue,  by  patent,  and 
that  they  conveyed  it  to  the  plaintiff  by  a  quitclaim  deed 
in  October,  1888.  Just  when  the  patent  was  issued  to 
plaintiff's  grantors  does  not  appear,  but  it  was  probably 
some  twenty  years  or  more  prior  to  the  time  they  con- 
veyed to  him.  Of  date  January  27,  1869,  Thomas  L» 
Griffey  received  from  the  treasurer  of  the  county  in 
which  the  land  is  situated  a  tax  deed  for  it,  which  was 
duly  recorded  on  the  same  day,  and  on  April  24,  1885, 
Griffey  conveyed  by  quitclaim  deed  whatever  interest  or 
title  he  had  acquired  in  or  to  the  land  to  the  defendant  in 
this  action.  It  is  conceded  by  counsel  for  defendant 
that  the  tax  deed  issued  to  defendant  was  void,  and  at 
most  gave  no  more  than  color  of  title,  but  it  constituted 
color  of  title,  and  any  rights  acquired  by  its  holder  by 
adverse  possession  of  the  land  described  in  it  would  be 
in  or  to  the  whole  of  such  land.  A  void  tax  deed  affords 
color  of  title.  {Lantry  v.  Parker,  supra.)  The  land  in  dis- 
pute was  shown  to  be  of  such  nature  as  not  to  be  fit  for 
use  for  general  farming  purposes,  but  only  for  pasturage, 
or  was  what  is  commonly  called  in  this  state  "hay  land.'' 
It  was  said  in  the  opinion  in  the  case  of  Lantry  i?.  Parker, 
supra,  a  case  in  which  a  piece  of  land  was  in  controversy 
which  was  "best  adapted  to  the  purposes  of  grazing  and 
growing  hay,"  in  regard  to  the  necessary  character  of  ad- 
verse possession  of  land  of  the  kind  described :  "This  evi- 
dence is,  we  think,  sufficient  to  justify  the  trial  court  in 
finding  that  defendant  had  the  notorious,  continuous,  and 
adverse  possession  of  the  land  for  the  statutory  period. 
The  law  does  not  require  that  possession  shall  be  evi- 
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denced  by  a  complete  inclosure,  nor  by  persons  remain- 
ing continuously  upon  the  land  and  constantly,  from  day 
to  day,  performing  acts  of  ownership  thereon.  It  is  suf- 
ficient if  the  land  is  used  continuously  for  the  purposes 
to  which  it  may  be,  in  its  nature,  adapted.  In  the  case 
of  arable  land  it  is  not  necessary,  in  order  to  hold  posses- 
sion, that  one  should  continuously  have  a  crop  in  the 
ground.  It  is  sufficient  if,  during  the  seasons  of  the  year 
when  crops  are  grown,  the  land  be  used  for  that  purpose; 
aud  from  harvest  to  seedtime  one's  possession  is  not  in- 
terrupted, although  during  that  period  no  acts  of  owner- 
ship may  be  exercised.  So  here  we  think  that  the  pro- 
tection of  the  grass  during  the  growing  season,  the  cut- 
ting, curing,  and  disposal  of  the  hay  at  the  proper  peri- 
ods, constitute  actual  possession  in  the  defendant"  The 
evidence  in  the  case  at  bar  was  in  some  particulars  con- 
flicting, but  it  was  admitted  that  Griffey  and  the  defend- 
ant had  paid  the  taxes  assessed  against  the  land,  com- 
mencing with  those  of  1865,  and  for  each  succeeding  year 
up  to  and  including  1890.  This  was  a  strong  circum- 
stance tending  to  establish  the  adverse  holding  and  aban- 
donment of  the  land  by  the  holders  of  the  legal  title. 
{Omaha  d  Florence  Loan  &  Trust  Co.  v.  Barrett ^  31  Neb., 
804.)  The  evidence  on  behalf  of  defendant  tended  to 
show  that  Griffey,  when  he  received  the  tax  deed  in  Janu- 
ary,1869,  took  possession  of  the  land  and  did  some  work 
on  it,  a  part  of  which  consisted  in  digging  out  and  remov- 
ing from  among  the  growing  grass  the  small  willows,  and 
thus  improving  it  in  quality  as  hay  land;  also  cutting 
the  grass  and  making  hay  on  the  land,  or  allowing  it  to 
be  done  by  other  persons  for  him,  or  by  his  permission  as 
owner  of  the  land;  that  some  twelve  or  fourteen  years 
prior  to  the  commencement  of  this  suit,  this  land,  with 
other  lauds  adjoining,  was  inclosed  or  fenced.  This,  it 
appears,  was  not  done  by  Griffey,  and  he  did  not  cause  it 
to  be  done,  but  it  was  by  his  permission,  given  at  request 
of  the  party  who  inclosed  it;  that  the  possession  and  use 
of  it  had  been  such  that  it  was  known  in  its  vicinity  as 
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"Griffey's  land,"  and  when  any  person  desired  to  make 
use  of  it,  application  for  the  privilege  was  made  to  Grif- 
fey as  owner,  and  that  from  the  time  in  1885,  when  the 
land  was  purchased  by  defendant,  his  use  of  it  had  been 
continuous.  Viewed  in  the  light  of  the  rule  announced 
in  the  case  of  Lantry  v.  Parker,  supra,  the  evidence  waft 
sufficient  to  sustain  the  finding  of  the  trial  judge  that 
there  had  been  an  adverse  holding  for  the  statutory 
period,  and  his  judgment  rendered  in  accordance  with 
the  finding  was  right.  There  are  no  other  assignments 
of  error  discussed  in  the  brief  of  counsel  for  plaintiff,  and 
it  follows  from  the  foregoing  conclusions  that  the  judg- 
ment must  be 

Affirmed. 


Sarah  J.  Fairfield  v.  Andreas  Kern  bt  al. 

fg  Igj  Filed  Mat  6, 1896.    No.  6347. 

1.  Instructions:  Assignments  of  Errob.    Errors  in  respect  to  sivlng- 

instructions  must  be  assigned  separately,  and  if  assigned  in  groups 
will  be  considered  no  further  than  to  ascertain  that  one  of  the 
instructions  complained  of  was  properly  given. 

2.  !fteview:  Sufficiency  of  EiTiDENCE.    Where  there  is  sufficient  evi- 

dence to  sustain  a  verdict  it  will  not  be  set  aside,  notwithstanding 
the  court  might  have  found  differently  from  the  Jury  upon  the  tes- 
timony. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J. 

(7.  fif.  Polk  and  Beeson  d  Root,  for  plaintiff  in  error. 

Matthew  Oering,  contra. 

Harrison,  J. 

In  the  petition  in  this  action  it  was  alleged,  in  sub- 
stance, that  on  or  about  the  1st  day  of  May,  1886,  the 
plaintiff  leased  to  defendants  certain  property  situated 
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in  an  addition  to  the  city  of  Plattsmouth,  for  the  term  of 
one  year,  at  a  rental  of  |20  per  month,  payable  monthly 
in  advance,  and  on  the  14th  of  the  month  mentioned  the 
defendants  took  possession  of  the  premises  and  continued 
in  possession  nntil  May  14, 1887,  at  which  time  the  prop- 
erty was  again  leased  to  them  for  a  year  at  an  agreed 
monthly  consideration  of  f  15,  payable  for  each  month  of 
the  term  in  advance;  that  their  possession  under  the 
agreement  last  stated  continued  until  April  14,  1888; 
that  payments  were  made  of  rent  moneys  in  the  sum  of 
1320.20;  that  there  was  a  balance  due  plaintiff  of  184.80; 
that  by  reason  of  the  negligence  and  carelessness  of  de- 
fendants while  living  in  said  house  and  on  the  premises, 
they  became  dirty  and  out  of  repair  and  the  plaintiff  was 
obliged  to  spend  the  sum  of  |15  for  cleansing  and  repair- 
ing them  after  defendants  had  left  them.  The  plaintiff 
prayed  judgment  for  the  sum  of  $99.80  and  interest. 
Defendants,  for  answer,  denied  each  and  every  allegation 
of  the  petition,  except  such  as  were  specifically  admitted. 
The  defendant,  Mary  Kern  denied  an  indebtedness  to 
plaintiff  and  pleaded  that  at  the  time  of  the  making  of 
the  contract  of  lease  she  w^as  the  wife  of  Andrew  Kern 
and  the  contract  had  no  reference  to  her  separate  prop- 
erty, trade,  or  business.  It  was  further  pleaded  in  the 
answer  as  follows:  "That  the  defendant,  further  answer- 
ing, states  that  he  has  paid  the  plaintiff  all  sums  of 
money  due  her,  and  that  he  specifically  denies  that  Jie 
agreed  to  pay  the  plaintiff  the  sum  of  |20  per  month  for 
the  rent  of  the  premises,  or  that  he  agreed  to  pay  f  15  per 
month  therefor  except  a  portion  of  the  time,  and  that  he 
has  paid  said  plaintiff  all  sums  due  her  under  and  by 
virtue  of  said  contract.  Defendant  admits  that  he  occu- 
pied said  premises  during  the  time  stated  in  said  petition, 
and  that  he  paid  her  the  sum  of  |320;  denies  that  said 
premises  were  injured  by  the  negligence  of  defendant, 
but  that  he  necessarily  expended  the  sum  of  $25  for  the 
repair  of  said  premises.  Defendant,  for  a  counter-claim, 
alleges  and  avers  that  at  her  special  instance  and  request 
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he  boarded  said  plaintiff  for  a  period  of  about  thirteen 
weeks,  and  that  said  board  was  reasonably  worth  the 
sum  of  f  39,  no  portion  of  which  sum  has  ever  been  paid, 
although  requested;  that  there  is  now  due  defendant  An- 
dreas Kern  from  the  plaintiff  the  sum  of  $25  for  repairs 
upon  said  premises,  and  |39  for  board,  wherefore  defend- 
ant demands  judgment  against  the  plaintiff  for  the  sum 
of  ?64,  with  interest  from  May  14,  1887,  besides  costs  of 
suit.^'  The  reply  was  a  general  denial  of  all  new  matter 
contained  in  the  answer.  There  was  a  trial  of  the  issues 
before  the  judge  and  a  jury,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  defendant  in  the  sum  of  f 2.20, 
to  reverse  which  the  plaintiff  has  prosecuted  error  pro- 
ceedings to  this  court 

Some  objections  are  urged,  in  the  argument,  to  certain 
of  the  instructions  to  the  jury.  The  assignment  of  error 
in  respect  to  the  action  of  the  judge  in  giving  the  instruc- 
tions was  in  the  following  language:  "The  court  erred  in 
giving  paragraphs  1,  2,  3,  4,  5,  6,  7,  8,  and  9  of  the  instruc- 
tions given  by  the  court  on  its  own  motion."  Instruction 
numbered  8  was  unobjectionable,  and  this  being  deter- 
mined, according  to  the  well  established  rule  of  this 
court,  this  assignment  of  error  will  not  be  further  exam- 
ined or  considered.  Errors  as  to  giving  instructions 
should  be  separately  assigned,  and  if  assigned  in  a  group 
will  be  examined  no  further  than  is  necessary  to  ascer- 
tain that  the  action  as  to  any  one  of  such  instructions 
was  proper.  {Eaufmann  v.  Cooper j  46  Neb.,  644;  Grossman 
V.  State,  46  Neb.,  22.) 

The  evidence  on  the  part  of  the  plaintiff  was  mainly 
directed  toward  establishing  that  the  amount  of  rent  to 
be  paid  by  the  defendants  during  the  first  year  was  the 
sum  of  f 20  per  month,  and  for  the  second  |15  per  month, 
while,  on  the  other  hand,  the  defendants  sought  to  show 
that  it  was  |15  per  month  during  the  first  and  f  12  per 
month  during  the  second  year.  We  might  possibly  not 
agree  with  the  jury  upon  the  evidence  presented  to  us  in 
the  record,  but  it  was  conflicting,  and  there  was  sufficient 
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evidence  to  sustain  the  verdict  rendered,  and  it  will  not 
be  set  aside.  (Converse  v.  Meyer y  14  Neb.,  190;  Hough  v. 
Stover,  46  Neb.,  588.)  From  an  investigation  of  all  the 
evidence  we  conclude  that  the  jury  must  have  rejected 
the  evidence  as  to  all  of  the  controverted  questions  ex- 
cept the  ones  we  have  before  indicated  as  being  the  ones 
mainly  litigated,  and  not  allowed  the  plaintiff  anything 
on  the  claim  for  repairs,  etc.,  op  the  defendants  on  the 
claims  for  boarding  plaintiff  and  repairing  the  premises, 
and  the  amount  for  which  they  returned  a  verdict  in 
favor  of  defendants  would  necessarily  be  a  sum  of  over- 
payment of  the  real  amount  due  of  the  rent  for  the  whole 
time  the  defendants  occupied  the  premises  belonging  to 
plaintiff,  and  if  this  be  true,  as  we  conclude,  then  it  must 
be  further  said  that  to  the  extent  any  such  recovery  was 
granted,  it  was  erroneous,  as  there  was  no  allegation  or 
claim  in  the  defendants'  answer  of  or  for  any  amount  of 
money  as  overpaid  on  the  rent.  The  defendants  may, 
within  thirty  days,  file  a  remittitur  of  the  sum  of  12.20, 
and  if  they  do  so  the  judgment  in  their  favor  may  be 
affirmed,  and  if  not,  the  judgment  will  be  reversed  and 
cause  remanded  to  the  district  court  for  further  pro- 
ceetlings. 

Judgment  accordingly. 


48    257' 

56  890 

WiLIJAM  COBURN  BT  AL.  V.  JOHN  L.  WATSON.  I^«"l57| 

57  6161 

Filed  May  6, 1896.    No.  6511.  .  ^  gj 

Jfi9  m 

f69  aooi 

1.  Conversion:  Retubn  of  Goods:  Mitigation  of  Damages.  An  owner.  ^  ^ 
or  party  entitled  to  goods  which  have  been  converted  who  subse-  deo  g| 
quently  has  them,  or  a  portloil  thereof,  returned  to  him  or  receives  eo  586 
a  portion  of  the  proceeds  of  a  sale  of  the  goods  or  some  of  them,  is  ^  ^ 
not  thereby  barred  of  his  rights  of  action  for  the  original  wrongful  I  ^  ^4 
taking  but  proof  of  such  facts,  or  either  of  them,  will  be  available 
in  mitigation  of  damages. 

2. :  Defenses.    The  fact  that  property  has  been  taken  from  a 

21 


258         NEBRASKA  REPORTS.     [Vol..  48 


Coburn  v.  Watson. 


party  who  converted  it,  under  or  by  virtue  of  legal  process,  or  in 
any  manner,  presents  no  defense  to  an  action  against  him  by  the 
owner  or  person  entitled  to  it,  for  its  conversion,  unless  it  further 
be  shown  that  such  owner  or  person  entitled  to  the  property  has 
received  it  or  the  proceeds  of  any  sale  which  may  have  been  made 
of  it. 

3.  :  Measi're  of  Damages.    The  measure  of  damages  in  an  action 

of  conversion,  by  the  mortgagee  of  personal  property,  against  the 
sheriff  or  other  officer  who  has  levied  and  taken  the  property  by 
virtue  of  the  process  issued  in  favor  of  creditors  of  the  mortgagor^ 
is  the  actual  market  value  of  the  property  when  converted,  with 
interest  thereon  from  such  time,  deducting  therefrom  the  market 
value  of  any  of  the  property  afterwards  returned  to  the  mortgagee 
or  which  he  has  received,  or  the  proceeds  of  any  of  the  property 
of  which  he  has  received  the  advantage,  and  not  in  any  event  to 
exceed  the  amount  due  on  the  mortgage  debt. 

4.  .  As  to  the  conclusions  stated  in  the  three  foregoing  para- 
graphs, the  decision  on  the  former  hearing  of  this  case  reported  in 
35  Neb.,  492,  approved  and  followed. 

5.  Law  of  the  Case:  Inferior  Courts:  Review.    The  determinations  of 

questions  presented  to  this  court  in  its  review  of  the  proceedings 
of  an  inferior  tribunal  become  the  law  of  the  case,  and,  ordinarily, 
will  not  be  re-examined  in  a  subsequent  review  of  the  proceedings 
of  the  inferior  tribunal  on  a  second  trial  or  hearing  of  the  cause. 

6.  Review:  Assignments  of  Error.    In  order  to  present  for  review  the 

rulings  of  a  trial  judge  in  excluding  testimony  the  particular  rul- 
ings complained  of  must  be  referred  to  in  the  petition  in  error. 

7.  Conversion:  Salk  of  Goods:  Proceeds:  Evidence.    Held,  That  there 

was  no  evidence  from  which  it  can  be  determined  whether  the 
mortgagee  had  received  the  benefit  or  should  be  charged  with  the 
proceeds  of  certain  property  sold  by  a  receiver  and  for  the  con- 
version of  which  the  mortgagee  was  in  this  action  asking  a  re- 
covery. 

8.  Constitutional   liaw:   Right   of   Appeal:    Affirmance:    Penalty. 

"Under  the  constitution  of  1875,  a  party  may,  as  a  right,  have  a 
cause  reviewed  either  by  appeal  or  on  error,  in  the  court  of  last 
resort,  and  the  legislature  has  no  authority  to  impose  a  penalty  of 
five  per  cent  upon  the  affirmance  of  the  judgment."  Moore  v. 
Herron,  17  Neb.,  703,  followed. 

Error  from   the  district  court  of  Douglas   county. 
Tried  below  before  Scott,  J. 

B.  G.  Bvrbank,  for  plaintiffs  in  error. 

E.  R.  Dnifkj  contra. 
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Harrison,  J. 

This  action  was  commenced  in  the  district  court  of 
Douglas  county  by  John  L.  Watson  on  the  bond  of  Will- 
iam Coburn,  as  sheriff  of  Douglas  county,  against  Will- 
iam Coburn  as  principal  and  the  other  defendants  as 
his  sureties.  The  alleged  cause  of  action  was  the  conver- 
sion of  a  stock  of  furniture  and  musical  instruments.  A 
trial  of  the  issues  resulted  in  a  verdict  and  judgment  in 
favor  of  Watson,  from  which  both  parties  prosecuted 
error  proceedings  to  this  court.  The  former  judgment 
was  by  this  court  reversed  and  the  cause  remanded  to  the 
district  court.  (For  the  former  decision  see  35  Neb.,  492.) 
In  the  district  court,  in  a  second  trial,  Watson  was  suc- 
cessful and  received  a  verdict  and  judgment,  and  the  case 
is  presented  here  by  the  other  parties  for  review  of  the 
proceedings  during  the  second  trial. 

It  appears  that  a  corporation  named  the  New  York 
Storage  &  Loan  Company  was,  or  had  previous  to  Febru- 
ary 28,  1888,  been  engaged,  in  business  in  the  city  of 
Omaha,  and  was  the  owner  of  the  property  the  alleged 
conversion  of  which  was  the  basis  of  this  action,  and  on 
the  day  just  stated  the  corporation,  being  indebted  to 
John  L.  Watson  for  money  borrowed  by  it  of  him,  exe- 
cuted and  delivered  to  him  a  chattel  mortgage  covering 
its  stock  of  furniture  and  musical  instruments,  etc.,  to 
secure  the  payment  of  the  debt.  Watson  then  took  pos- 
session of  the  goods  and  conducted  the  business,  and  was^ 
under  and  by  virtue  of  his  lien,  in  possession  of  the  stock 
on  April  24  of  the  same  year.  During  the  afternoon  of 
the  last  mentioned  date,  Coburn,  as  sheriff,  levied  an  exe- 
cution in  favor  of  W.  L.  Hall,  and  against  the  New^  York 
Storage  &  {ioan  Company,  on  the  stock  and  took  posses- 
sion of  it,  and  subsequently  levied  a  writ  of  attachment 
in  an  action  wherein  Dell  E.  Edwards  was  plaintiff  and 
the  corporation  defendant.  George  C.  Wheeler,  who 
was  president  of  the  New  York  Storage  &  Loan  Com- 
pany, it  appears  also  did  business  under  the  style  of  New 
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York  Music  Company,  New  York  Storage  Company,  New 
York  Piano  Company,  G.  C.  Wheeler,  and  G.  C.  Wheeler, 
manager.  After  the  levy  of  the  writ  of  attachment  in 
favor  of  Dell  E.  Edwards,  she  brought  suit  against  W.  L. 
Hall  and  the  New  York  Storage  &  Loan  Company,  the 
object  being  to  enjoin  the  collection  of  the  judgment  in 
favor  of  Hall  and  to  have  it  declared  void.  Afterwards 
she  instituted  another  action,  against  John  L.  Watson, 
W.  L.  Hall,  the  New  Y''ork  Piano  Company,  the  New  York 
^lusic  Company,  the  New  York  Storage  &  Loan  Com- 
pany, G.  C.  Wheeler,  manager,  and  others,  in  which  she 
pleaded  that  the  mortgage  to  Watson  was  fraudulent  and 
void,  and  prayed  that  it  be  so  declared  by  the  court,  and 
further  prayed  for  an  accounting  by  all  the  defendants 
and  the  appointment  of  a  receiver  to  take  charge  of  the 
proi)ert3^  of  the  New  York  Storage  &  Loan  Company  and 
sell  or  dispose  of  it.  A  consolidation  of  these  suits  was 
had.  Watson  filed  an  answer  in  the  action  after  the  con- 
solidation of  the  several  suits,  declaring  on  his  mortgage 
and  asserting  his  lien  upon  the  stock  of  goods  by  virtue 
thereof,  and  stating  his  possession  at  the  date  of  the 
levies  of  execution  and  attachment  by  the  sheriff.  The 
court  appointed  a  receiver  and  ordered  the  sheriff  to  de- 
liver to  the  receiver  such  of  the  goods  as  then  remained 
in  his  possession  and  had  not  been  taken  from  him  under 
process,  which  the  sheriff  did,  and  the  goods  were  sold  by 
the  receiver  and  the  sale  was  confirmed.  After  issues 
were  joined  in  the  consolidation,  the  cause  was  referred 
to  A.  S.  Churchill,  Esq.,  who  was  to  take  the  testimony 
and  report  to  the  court  his  findings  both  of  fact  and  law. 
It  was  determined  and  reported  by  the  referee  that  the 
mortgage  to  Watson  was  valid  and  made  in  good  faith 
and  for  a  sufficient  consideration;  that  Watson  had 
taken  possession  of  the  stock  of  goods  under  it  and  was 
in  possession  when  the  sheriff  took  possession  under  the 
writs;  that  such  mortgage  was  the  prior  and  superior 
lien  and  Watson  entitled  to  its  enforcement,  and  to  sub- 
ject to  its  payment  the  entire  stock  of  goods  seized  under 
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the  writs;  that  the  sum  due  on  the  mortgage  was 
14,493.62.  The  referee  further  determined  the  W.  L.  Hall 
judgment  to  be  fraudulent  and  void,  from  which  he  fur- 
ther concluded  that  neither  Hall  nor  the  sheriff  derived 
any  right  or  title  to  the  property  seized  under  the  writ 
issued  on  such  judgment,  and  that  Dell  E.  Edwards  did 
not  have  any  cause  of  action  against  the  New.  York 
Storage  &  Loan  Company  and  hence  no  right  to  the  at- 
tachment, and  the  lew  thereof  was  set  aside  and  held  of 
none  effect.  The  report  of  the  referee  was,  on  motion  on 
behalf  of  Watson,  confirmed.  The  present  case  was 
brought  by  Watson  two  days  previous  to  the  appoint- 
ment of  the  receiver  in  the  consolidation  of  actions. 

One  of  the  contentions  of  plaintiffs  in  error  herein,  both 
in  pleading  and  in  argument,  was  and  is  that  by  the  pro- 
ceedings and  determination  in  the  case  in  which  the  re- 
ceiver was  appointed,  all  matters  in  issue  in  the  present 
case  were  fully  adjudicated  and  determined,  and  such 
adjudication  constitutes  a  bar  to  this  action.  Counsel 
for  plaintiffs  in  error  outlines  the  questions  which  he 
desires  to  urge  in  his  brief  as  follows : 

"When  an  officer  levies  on  a  stock  of  goods  in  the  pos- 
session of  the  mortgagee,  at  the  instance  of  a  creditor  of 
the  mortgagor,  and,  shortly  thereafter,  a  receiver  of  the 
property  of  the  mortgagor  is  appointed  on  the  application 
of  certain  of  the  creditors  of  the  mortgagor,  in  which  ac- 
tion the  mortgagee  is  a  party,  and  the  sheriff  is  ordered 
by  the  court  to  surrender  the  goods  to  the  receiver,  which 
he  does,  and  said  receiver  sells  those  goods,  which  sale  is 
confirmed  by  the  court,  and  the  mortgagee's  lien  is  held 
to  be  a  first  lien  on  said  goods  and  he  is  entitled  to  the 
money  received  from  said  sale.  Qtiwre:  Under  such  cir- 
cumstances, is  the  officer  liable  as  and  for  a  conversion  of 
said  stock  of  goods? 

"2.  When  certain  of  the  goods  contained  in  the  mort- 
gage and  levy  are  held  by  the  mortgagor  on  commission, 
and  after  the  levy  the  mortgagee  releases  said  goods  from 
his  mortgage,  and  the  officer  from  his  levy.     Qitwre:  Is 
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it  error  of  the  court  to  refuse  to  allow  evidence  to  show 
that  fact  for  the  purpose  of  showing  that  those  goods 
were  not  converted? 

"3.  Did  the  mortgagee,  having  a  judgment  for  certain 
costs,  and  permitting  those  costs  to  be  paid  out  of  the 
sale  by  the  receiver,  estop  himself  from  claiming  from  the 
officer  and  his  sureties  on  his  bond  the  money  so  paid  out? 

"4.  Was  the  judgment  according  to  the  weight  of  the 
evidence?" 

The  first  of  these  questions,  in  all  its  bearings  on  the 
issues  in  the  present  case,  was  considered  on  the  former 
hearing  in  this  court,  and  it  was  said  in  reference  thereto 
by  NoRVAL,  J.,  who  wrote  the  opinion:  "The  first  ques- 
tion we  will  consider  is  as  to  the  sufficiency  of  this  de- 
fense. It  is  a  rule,  sustained  by  judicial  decisions  in  this 
country,  that  where  one's  goods  are  converted  by  another, 
the  owner  may  sue  for  their  value,  or  recover  the  prop- 
<»rty,  but  he  cannot  pursue  both  remedies.  It  is  equally 
well  settled  that  the  subsequent  recovery  or  return  of  the 
property  does  not  extinguish  the  owner's  right  of  action 
against  the  wrong-doer  for  the  conversion,  but  only  goes 
in  mitigation  of  damages.  {(Jibbs  v.  Chasey  10  Mass.,  125; 
Brady  v.  Whitney,  24  Mich.,  154;  Western  Ijoml  c6  Cattle  Co. 
r.  Ilallj  33  Fed.  Kep.,  236.)  Where  goods  that  have  been 
converted  are  returned  to  and  accepted  by  the  owner, 
the  measure  of  damages  is  the  market  value  at  the  time 
of  the  original  wrongful  taking,  less  the  market  value  at 
the  time  the  same  are  returned.  (Jrish  v.  Cloyes,  8  Vt.,  30; 
Lucas  V,  Trumlmllf  15  Gray  [Mass.],  306.)  Testing  the 
effect  of  the  adjudication  in  the  receiver  case  by  these 
principles,  Watson  is  not  estopped  from  prosecuting  his 
action  for  the  conversion  of  the  property.  It  is  true 
Watson,  in  the  case  in  which  the  receiver  was  appointed, 
in  his  answer  and  cross-petition  filed  therein,  claimed  a 
lien  upon  the  property  by  virtue  of  his  mortgage  and 
asked  that  the  mortgage  be  foreclosed.  The  property 
had  already  been  sold  by  the  receiver  appointed  at  the 
request  of  Edwards.    Watson  could  not  recover  the  prop- 
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erty,  so  he  sought  to  recover  the  money  arising  from  the 
sale.  The  adjudication  was  in  his  favor.  He  is  entitled 
to  *  *  *  the  net  proceeds  of  the  sale  of  the  goods 
which  had  been  turned  over  to  the  clerk  of  the  court  by 
the  receiver.  To  that  amount  only  his  claim  against  the 
officer  for  the  conversion  was  satisfied.  Any  other  rule 
would  not  make  him  whole.  Where  property  is  con- 
verted, just  compensation  to  the  owner  is  the  rule.  We 
are  unable  to  perceive  how  the  receipt  of  the  proceeds 
differs  from  a  return  of  the  property,  or  the  proceeds 
thereof,  to  the  owner.  Such  payment  is  proper  to  be 
given  in  evidence  only  in  mitigation  of  damages.  Prior 
to  the  appointment  of  the  receiver,  Watson  elected  to 
treat  the  levies  as  a  conversion  of  the  property  by  bring- 
ing this  action  to  recover  the  value  of  the  goods.  In  our 
views  the  adjudication  of  his  rights  in  the  suit  referred  to 
does  not  preclude  him  from  maintaining  this  action. 
*  *  *  It  requires  no  argument  or  citation  of  authori- 
ties to  show  that  in  an  action  for  conversion  of  personal 
property  the  defendant  cannot  defeat  the  action  by  show- 
ing that  the  property,  or  a  part  thereof,  has  been  taken 
from  him  by  third  parties,  by  legal  process  or  otherwise, 
unless  the  original  owner  has  received  the  goods  or  had 
the  benefit  of  the  proceeds  thereof.  If  all  or  a  portion  of 
the  goods  converted  are  returned  to  the  owner,  or  he  re- 
ceives the  proceeds  of  the  same,  the  wrong-doer  may 
prove  such  facts,  not  as  a  complete  defense,  but  in  mitiga- 
tion of  damages.  The  fact  that  a  portion  of  the  goods 
covered  by  plaintiff's  mortgage  was  replevied  from  the 
sheriff,  and  others  were  turned  over  to  the  receiver,  would 
not  alone  be  a  defense  to  the  suit,  but  would  be  so  to  the 
extent  that  it  was  shown  that  Watson  has  had,  or  could 
have,  the  benefit  of  such  property."  We  have  been  fur- 
nished with  no  sufficient  reasons  for  changing  what  was 
then  expressed  on  this  branch  of  the  cause.  As  then 
stated,  it  became  the  law  of  the  case,  to  which  we  will 
now  adhere. 
In  regard  to  the  alleged  error  of  the  court  raised  in  the 
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second  question,  in  refusing  to  admit  certain  testimony, 
the  only  assignment  of  error  which  can  be  said  to  refer 
in  any  manner  to  this  question  is  as  follows :  "The  court 
erred  in  excluding  certain  evidence  offered  by  the  plaint- 
iffs in  error,  to  the  excluding  of  which  the  plaintiffs  in 
error  then  and  there  excepted.''  This  assignment  does 
not  challenge  attention  to  any  particular  ruling  of  the 
court,  does  not  specifically  assign  any  particular  ruling 
for  error,  and,  as  has  been  frequently  held,  is  not  suffi- 
ciently definite  for  consideration.  (jtJdney  v.  Baum^  44 
Neb.,  294;  Umith  v.  Mason,  44  Neb.,  610.) 

It  is  argued  that  the  stock  of  goods  was  sold  by  the 
receiver  for  the  total  sum  of  |1,950,  and  that  it  was  ad- 
judged in  the  action  in  which  the  receiver  was  appointed 
that  Watson  should  recover  only  three-fourths  "of  the 
costs  by  him  expended  in  this  action,  and  to  recover  from 
Edwards  one-fourth  and  from  Hall  one-half;''  that  the 
evidence  disclosed  but  $277  in  the  hands  of  the  clerk  of 
the  court  remaining  of  the  amount  realized  by  the  re- 
ceiver from  the  sale  of  the  goods;  that  Watson  should 
have  been  paid  the  whole  sum,  but  suffered  it  to  be  paid 
out  for  costs,  and  it  should  be  deducted  in  this  case  from 
the  amount  to  be  otherwise  allowed  him,  or  at  least  the 
one-fourth,  as  he  was  charged  or  was  to  pay  one-fourth  of 
his  costs.  In  this  connection  it  is  argued  that  the  trial 
judge  erred  in  excluding  from  the  testimony  the  receiver's 
report  of  a  sale  or  offers  to  purchase  the  stock  of  goods 
and  an  order  of  the  court  confirming  the  sale.  As  we  have 
hereinbefore  said,  the  only  assignment  of  error  in  respect 
to  the  exclusion  of  evidence  was  general,  and  not  specific 
enough  to  present  the  question  of  the  exclusion  of  any 
particular  portion  of  testimony  offered  and  refused; 
hence  the  error,  if  any,  in  excluding  the  report  and  order 
alluded  to  is  not  presented  here  in  such  manner  as  to  be 
entitled  to  be  considered.  There  is  no  evidence  in  the 
record  before  us  of  the  amount  for  which  the  receiver 
sold  the  stock  of  goods,  and  if  the  report  offered  had  been 
admitted,  it  would  only  have  shown  the  amount  for  which 
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the  stock  was  sold,  and  as  there  was  no  evidence  of  the 
amount  of  costs,  for  what  they  were  taxed,  in  what 
branch  of  the  case,  or  against  whom,  or  what  amount  of 
money  derived  from  the  sale  was  paid  out  as  costs,  or 
how  applied,  we  cannot  say  whether  or  not  counsel  for 
plaintiffs  in  error  is  supported  in  his  argument  in  relation 
to  the  amount  received  from  the  sale  of  the  goods  and 
how  it  was  applied,  and  how  it  should  have  been.  This 
being  true,  the  argument  must  fail.  This  also  disposes 
of  the  objections  urged  to  certain  of  the  instructions 
given  by  the  court  on  this  same  branch  of  the  case,  as 
such  objections  were  predicated  upon  the  reasoning  in 
regard  to  the  amount  realized  from  the  sale  of  the  goods 
and  its  application,  which  we  have  just  determined  to  be 
without  force  herein. 

The  only  remaining  assignment  of  error  argued  in  the 
brief  of  counsel  for  plaintiff  in  error  is  that  the  verdict 
was  not  sustained  by  the  evidence.  Under  this  it  is  con- 
tended that  the  value  of  the  stock  of  goods  fixed  by  the 
jury,  |3,000,  was  not  supported  by  the  evidence.  The 
testimony  on  the  subject  of  the  value  of  the  stock  of 
goods  was  conflicting,  but  it  would  have  sustained  a  find- 
ing of  a  much  larger  value  than  the  one  adopted  by  the 
jury,  and  would  also  have  warranted  a  smaller;  but,  in 
view  of  all  the  facts  and  circumstances  in  evidence  in 
regard  to  the  stock  of  goods  and  its  value,  we  conclude 
that  the  verdict  of  the  jury  in  this  particular  is  sustained 
thereby  and  will  not  be  disturbed. 

It  is  provided  in  section  596  of  the  Code  of  Civil  Pro- 
cedure: "When  a  judgment  or  final  order  shall  be  af- 
firmed in  the  supreme  court,  the  said  court  shall  also 
render  judgment  against  the  plaintiff  in  error  for  five  per 
cent  upon  the  amount  due  from  him  to  the  defendant  in 
error,  unless  the  court  shall  enter  upon  its  minutes  that 
there  was  reasonable  grounds  for  the  proceedings  in 
error."  It  is  urged  on  behalf  of  defendant  in  error  that 
this  case  is  one  which  calls  for  the  application  and  en- 
forcement of  the  provision  of  the  statute  just  quoted. 
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This  section  of  the  Code  has  been  held  unconstitutional 

{Moore  v.  Haron,  17  Neb.,  703;  Oameau  v.  Omaha  Printing 

Co.y  42  Neb.,  847),  and  we  do  not  deem  it  best  now  to 

re-examine  the  question.     The* judgment  of  the  district 

court  is 

Affirmed. 


.  48    266 
;  62    411 

'48    866i 

iUl?!  Jn.iA  Thomas,  Administratrix,  v.  A.  S.  CHDRCHiL.ii, 

\fx  flSol  Administrator. 

Fii.i:i>  May  6, 1896.    No.  6270. 

1.  Potitlon  in  Error:  Waiver  of  Appeal.    Where  a  party  prosenting  a 

case  to  this  court  for  review  flies  a  petition  in  error  therein,  he 
win  be  presumed  to  have  elected  to  proceed  by  error  and  not  by 
appeal. 

2.  Statute  of  Frauds:  Pabol  Agreement  to  Convey  Land.    A  parol 

agreement  by  a  grantee,  to  reconvey  real  estate  to  his  grantor,  is 
within  the  statute  of  frauds  and  does  not  create  an  express  trust 
In  such  real  estate  in  favor  of  the  grantor. 

3.  :  :  Plraj>ing.    It  is  not  necessary  that  the  existence  of 

a  parol  contract  be  denied  in  pleading,  in  order  to  render  the  de- 
fense of  the  statute  of  frauds  available,  but  the  pleader  may  admit 
the  contract  and  yet  plead  and  insist  upon  the  statute  and  its  ap- 
plication thereto. 

4.  :  :  Evidence:  Objection.    The  failure  to  object,  on  a 

trial,  to  the  introduction  of  evidence  of  a  parol  agreement  to  re- 
convey  real  estate  will  not  amount,  under  the  practice  of  this  state, 
to  a  waiver  of  the  right  to  invoke  the  statute  of  frauds  as  to  such 
agreement  where  the  statute  has  been  properly  pleaded  as  a  de- 
fense. 

Error  from  the  district  court  of  Washington  county. 
Tried  below  before  Scott,  J. 

Cluirles  OgdeUy  for  plaintiff  in  error. 

A.  8.  Ch/urchilly  contra. 

Harrison,  J. 

The  original  plaintiff  in  this  cause,  John  D.  Thomas, 
and  one  of  the  defendants,  John  P.  Thomas,  have  died 
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diu-ing  its  pendency,  and  the  action  has  been  revived  in 
the  name  of  Julia  Thomas,  administratrix  of  the  estate 
of  the  deceased  plaintiff,  and  against  the  administrator  of 
the  deceased  defendant  A  petition  was  filed  March  7, 
1891,  and  an  amended  petition  May  25,  1891,  in  which  it 
was  stated,  in  substance,  that  the  plaintiff  was,  and  for 
many  years  had  been,  the  owner  of  200  acres  of  land  in 
Washington  county,  Nebraska,  giving  a  specific  descrip- 
tion of  the  land,  which  we  omit ;  that  he  had  been  a  resi- 
dent of  this  state  during  the  year  1856,  and  of  Washing- 
ton county  until  about  1872,  when  he  removed  to  Omaha; 
that  about  the  year  1875  the  plaintiff  was  induced  by 
fraud,  misrepresentation,  and  deception  to  marry  with 
one  Sylvia  Preston,  and  soon  after  such  mai:riage  became 
convinced  that  the  woman  had  formed  such  marriage 
relation  with  him  for  the  purpose  of  assisting  her  in  a 
fraudulent  purpose  to  obtain  as  much  of  his  money  and 
property  as  possible;  that  in  the  course  of  numerous  liti- 
gations with  her,  or  her  relations,  friends,  and  accom- 
plices  as  opponents,  he  had  lost  much  money  and  a  large 
and  valuable  piece  of  land,  and  that  he  had  been  unsuc- 
cessful in  a  number  of  other  lawsuits  in  which  he  had 
been  a  participant,  and  had  become  imbued  with  the  idea 
that  he  could  not  obtain  justice,  and  that  he  would  lose 
or  have  all  the  remainder  of  the  property  which  he  owned 
taken  from  him,  "and  said  nephew,  John  P.  Thomas,  hav- 
ing personal  knowledge  of  many  of  the  plaintiff's  said 
annoyances  and  experiences  in  the  courts  of  Douglas 
county  and  citizens  above  referred  to  of  Douglas  county, 
and  being  a  young  unmarried  man,  poor  but  honest,  as 
the  plaintiff  then  believed,  professed  great  sympathy  for 
the  plaintiff  in  his  above  mentioned  troubles,  and  prof- 
fered his  assistance  as  a  trusted  relative  in  helping  the 
plaintiff  to  place  his  property,  then  remaining,  in  such 
shape  as  that  no  more  of  it  would  be  lost  to  the  plaintiff, 
and  so  that  plaintiff,  at  any  time  he  designed,  might  have 
it  returned  to  him;  and  the  plaintiff,  believing  in  the 
honesty  and  integrity  of  his  said  nephew,  the  defendant 
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John  P.  Thomas,  and  believing  that  such  offer  was  made 
in  good  faith  and  for  the  benefit  of  this  plaintiff,  and  to 
enable  the  plaintiff  to  save  to  himself  said  property,  tlie 
plaintiff  was  induced  to  and  did  accept  the  proffere<l  as- 
sistance of  his  said  nephew  in  that  behalf,  which  prof- 
fered assistance,  as  plaintiff  afterward  learned,  was  in 
bad  faith,  and  his  statements  of  sympathy  for  the  plaint- 
iff and  of  his  desire  to  assist  said  plaintiff  to  save  said 
property  for  his  own  use  and  benefit  were  false  and  made 
with  the  fraudulent  design  of  inducing  plaintiff  to  en- 
trust to  the  defendant  John  P.  Thomas  the  title  to  said 
property,  that  he,  John  P.  Thomas,  might  thus  be  enabled 
to  defraud  plaintiff  out  of  the  same,  and  without  any  in- 
tention on  the  part  of  him,  the  said  John  P.  Thomas,  to 
reconvey  the  same  to  plaintiff;  that  on  the  5th  day  of 
February,  1884,  the  plaintiff,  confiding  in  the  said  John 
P.  Thomas,  and  believing  that  he  was  sincere  in  prof- 
fered assistance  as  above  stated,  and  with  the  verbal  un- 
derstanding and  promise  of  the  said  John  P.  Thomas 
that  he  would  at  any  time  thereafter,  at  the  request  of 
the  plaintiff,  reconvey  to  the  plaintiff  any  and  all  of  the 
said  above  described  real  estate,  and  the  plaintiff,  believ- 
ing it  was  a  matter  of  prudence  for  him,  plaintiff,  so  to 
do,  by  deed  of  the  date  last  aforesaid  conveyed  to  said  de- 
fendant John  P.  Thomas  all  of  the  said  above  described 
real  estate,  to  be  held,  as  above  stated,  in  trust,  for  the 
sole  benefit  and  use  of  this  plaintiff;  that  although  said 
deed  recited  a  consideration,  yet,  in  truth  and  in  fart, 
there  was  no  consideration  therefor,  and  no  monev  was 
paid,  or  intended  to  be  paid,  in  consideration  for  said 
deed,  and  no  consideration  has  since  been  paid  by  said 
John  P.  Thomas,  or  any  one  for  him,  for  said  deed;  and 
plaintiff  avers  that  the  promise  by  which  the  plaintiff 
was  induce<l  to  make  the  said  deed  to  the  defendant  John 
P.  Thomas,  as  above  stated,  was  in  bad  faith  and  false, 
and  made  with  the  intent  on  his  part  to  deceive  and  de- 
fraud this  plaintiff  thereby;  that  at  the  date  of  said  con- 
veyance by  plaintiff  to  said  defendant  John  P.  Thomas 
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the  said  defendant  was  a  poor  man  and  without  any 
means  with  which  to  pay  any  consideration  for  such 
transfer;  that  such  deed  was  not  made  as  a  gift  nor  as  an 
advancement  to  said  John  P.  Thomas,  but  was  made  and 
accepted  for  the  sole  benefit  of  plaintiff,  as  above  stated; 
that  said  deed  was  recorded  in  the  county  clerk's  office  of 
Washington  county,  Nebraska,  on  the  16th  day  of  Febru- 
ary, 1884,  at  page  345  of  book  19  of  deeds ;  that  plaintiff, 
ever  since  the  making  of  said  deed,  has  been  in  possession 
of  all  of  said  real  estate,  has  paid  all  taxes  and  assess- 
ments thereon,  has  collected  the  rents  thereof,  and  all 
done  with  full  knowledge  of  the  said  defendant  John  P. 
Thomas,  and  without  any  protest  on  his  part  against  the 
same  or  any  claim  on  his  part  as  to  any  personal  interest 
therein,  until  about  the  21st  day  of  February,  1891,  upon 
which  date  the  said  defendant  John  P.  Thomas  undertook 
to  assert  his  title  to  said  property  and  interfered  with 
the  tenants  placed  on  said  land  by  the  plaintiff  by  notify- 
ing said  tenants  not  to  pay  rent  to  this  plaintiff;  that 
John  P.  Thomas,  in  further  pursuance  of  his  fraudulent 
design,  on  the  21st  day  of  February,  1891,  conveyed,  by 
deed  of  quitclaim,  the  lands  described  to  one  Henry  Web- 
ber, for  an  alleged  consideration  of  |6,000;  that  there 
was  in  fact  no  consideration  passed  from  Webber  to  John 
P.  Thomas,  and  that,  as  a  part  of  the  scheme,  Webber,  of 
date  February  24,  1891,  executed  and  delivered  to  John 
P.  Thomas  a  mortgage  on  the  lands  in  question,  purport- 
ing to  secure  the  payment  of  $5,200,  which  was  duly  re- 
corded, and  that  the  same  was  in  truth  entirely  without 
consideration  and  a  sham.  The  prayer  of  the  petition 
was  for  the  declaration  of  a  trust  in  favor  of  plaintiff  in 
the  premises  described  therein,  and  the  annuUment  and 
cancellation  of  all  and  singular  the  various  instruments 
of  conveyance  referred  to  in  the  petition;  "that  the 
plaintiff  be  reinvested  of  his  former  title  in  and  to  all  of 
the  hereinbefore  described  real  estate."  It  was  also 
asked  that  Webber  be  enjoined  from  transferring  the 
property;  that  John  P.  Thomas  be  enjoined  from  dispos- 
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ing  of  the  mortgage  executed  by  Webber  or  the  notes, 
the  payment  of  which  it  purported  to  secure,  and  that 
both  defendants  be  enjoined  from  in  any  manner  inter- 
fering with  the  tenants  of  plaintiff  then  occupying  the 
land,  and  for  such  other,  further,  and  different  relief  as 
justice  and  equity  would  entitle  him  to  receive.  John  P. 
Thomas,  defendant,  answered  and  admitted  that  he  was 
the  plaintiff's  nephew,  and  that  on  the  5th  of  February, 
1884,  the  plaintiff  conveyed  to  him  the  real  estate  men- 
tioned in  the  petition,  and  stated  that  the  conveyance 
was  effected  by  warranty  deed;  denied  that  the  transfi^r 
was  without  consideration  and  averred  that  it  was  for  a 
good  and  valuable  consideration,  and  not  in  trust,  but  for 
the  use  of  defendant,  his  heii*s  and  assigns,  and  as  to  the 
verbal  promise  to  reconvey  the  land  to  plaintiff,  as  al- 
leged in  the  petition,  pleaded  that  it  was  void  and  of  no 
effect  under  the  statute  of  frauds;  and  further,  that  the 
plaintiff  was  estopped  by  the  covenants  and  recitals  in 
the  warranty  deed,  by  which  he  conveyed  the  real  estate 
to  defendant,  from  averring  or  proving  any  trust  relation 
as  arising  from  the  transaction,  in  contradiction  of  the 
terms  of  the  instrument,  and  estopped  from  claiming  any 
right  or  interest  in  the  premises.  It  was  admitted  that 
plaintiff  had  paid  the  taxes  assessed  against  the  land, 
but  denied  that  the  plaintiff  had  been  in  possession  of 
the  premises,  either  himself,  personally,  or  by  tenants; 
and  further  answering  the  fifth  paragraph,  it  was 
pleaded  that  on  or  about  the  date  the  land  was  conveyc^d 
by  plaintiff  to  the  answering  defendant,  the  defendant 
executed  and  delivered  to  plaintiff  a  power  of  attorney, 
by  which  the  plaintiff  was  authorized  to  lease  the  prem- 
ises and  collect  the  rents  thereof,  and  that,  acting  under 
and  by  virtue  of  the  authority  thus  granted,  the  plaintiff 
leased  the  land,  collected  the  rent  moneys,  and  with  it, 
or  a  portion  of  it,  paid  the  taxes.  It  was  further  an- 
swered by  this  defendant:  "The  defendant  admits  that 
on  the  21st  day  of  February,  1891,  he  conveyed  the  prem- 
ises to  Henry  Webber  for  a  consideration  of  jpfi,000,  and 
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that  Webber  executed  and  delivered  to  the  answering 
defendant  a  mortgage  to  secure  the  payment  of  the  sum 
of  15,200,  a  part  of  the  purchase  price  of  the  land,'^  There 
were  some  other  matters  pleaded  in  this  answer,  but  we 
need  not  notice  them  here.  The  answer  of  Webber  was 
very  similar  in  the  main  to  that  of  his  co-defendant, 
which  we  have  just  outlined,  and  admitted  the  convey- 
ance of  the  land  by  John  P.  Thomas  and  the  execution  of 
the  mortgage  for  the  unpaid  portion  of  the  purchase 
price,  and  that  Webber  had  notified  the  tenants  who  were 
occupying  and  using  the  land  not  to  pay  rent  to  the 
plaintiff,  and  averred  that  the  purchase  of  the  land  by 
this  defendant  was  for  a  good  and  valuable  consideration, 
and  without  any  knowledge  on  his  part  of  any  right,  or 
claim  of  right,  of  the  plaintiff  in  or  to  the  premises.  The 
issues  were  tried  to  a  judge,  who  resolved  them  in  favor 
of  the  defendants,  and  after  hearing  and  overruling  a 
motion  foi*new  trial  in  behalf  of  plaintiff,  rendered  a 
judgment  or  decree  for  defendants.  A  petition  in  error 
has  been  filed  in  this  court  on  behalf  of  the  unsuccessful 
party  in  the  trial  court  for  the  purpose  of  having  the 
proceedings  in  that  court  reviewed. 

The  parties  have  entitled  the  case  as  here  an  appeal, 
and  have  treated  it  as  such  in  the  briefs  tiled.  It  has 
been  held  that  where  the  party  bringing  a  case  to  this 
court  files  a  petition  in  error,  he  will  be  presumed  to  have 
elected  to  proceed  by  error  and  not  by  appeal  {Beatrice 
Paper  Go.  t\  Beloit  Iron  Works y  46  Neb.,  900;  Monroe  v. 
Reid,  46  Neb.,  316;  Woodard  v.  Baird,  43  Neb.,  310);  but 
it  will  make  no  difference  in  this  case,  as  the  points  dis- 
cussed all  come  under  the  questions  of  the  sufficiency  of 
the  evidence  to  sustain  the  findings  and  the  judgment, 
and  what  are  the  rules  of  law  applicable  to  the  facts  as 
developed  by  the  testimony  during  the  trial  and  govern- 
ing the  disposition  of  the  cause,  and  did  the  trial  judge 
rightly  select  and  apply  them. 

It  will  be  remembered  that  the  plaintiff  pleaded  that  it 
was  because  he  feared  a  loss  of  his  property,  and,  in  an 
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effort  to  avoid  such  loss,  that  he  conveyed  the  property 

to  his  nephew.     In  his  testimony  he  gave  an  entirely  dif- 
ferent reason  for  making  the  transfer.    We  will  give  it  as 

it  appears  in  the  record : 

Q.  Now  you  may  tell  the  court  what  the  circumstances 
were  attending  the  execution  of  the  deeds  spoken  of  in 
the  petition  and  the  answer  herein  of  this  land,  to  which 
your  attention  has  been  called,  to  John  P.  Thomas,  about 
the  year  1884. 

A.  In  the  latter  part  of  December,  1883,  or  else  in 
January,  1884, 1  had  a  little  interest  out  at  Fremont  and 
I  went  out  there  and  in  the  evening  I  took  a  train  and 
went  to  Blair.  It  was  a  winter  evening  and  pretty  dark. 
I  had  supper,  and  after  supper  I  stepped  out  on  the  side- 
walk, and,  as  I  usually  go,  I  had  both  hands  in  my 
pockets.  I  took  six  or  seven  steps  from  the  door  when  I 
stepped  on  the  sidewalk,  and  I  stepped  in  a  hole  with  the 
left  foot  and  didn't  reach  no  ground,  and  I  tell  against 
the  edge  of  the  planks  with  the  fourth  and  fifth  ribs,  and 
it  pretty  nearly  laid  me  out.  I  came  down  to  Omaha 
here  the  second  day  after  and  I  treated  with  three  ditfer- 
ent  doctors,  and  finally  I  went  to  the  hospital  and  staid 
there  some  two  weeks  and  I  was  spitting  considerable 
blood,  and  for  a  long  time  when  I  went  up  steps  I  had  to 
drag  my  left  foot  behind  and  when  I  went  down  steps  I 
had  to  swing  it  forward.  When  I  was  in  bed  I  had  a 
hard  time  to  turn  over  one  way  or  the  other,  and  at  the 
time  I  didn't  know  what  would  become  of  me.  I  had  no 
friends  and  no  relatives  here  except  this  nephew. 

Q.  You  mean  John  P.  Thomas? 

A.  Yes,  and  I  called  him  and  told  him  the  coi^ditions, 
and  he  said  he  would  take  care  of  anything  I  would  put 
over  in  his  name  and  would  return  it  any  time  I  would 
make  a  demand,  and  afterwards  these  papers  were  made 
out  to  that  effect. 

Whatever  may  have  been  the  reasons  of  the  plaintiff 
for  so  doing,  on  the  5th  day  of  February,  1884,  he  con- 
veyed by  warranty  deed  to  his  nephew,  not  only  the  land 
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in  dispute,  but  some  other  property.  The  plaintiff 
couldn't  recollect  whether  the  nephew  was  present  when 
the  deed  was  executed  or  not,  but  thought  he  was.  The 
nephew  was  positive  that  he  was  not,  and  that  he  came 
from  St.  Louis  to  Omaha,  probably  in  response  to  a  letter 
from  plaintiff,  arriving  in  the  latter  city  on  the  evening 
of  the  5th  of  February,  and  during  the  next  day,  the  6th, 
he  executed  and  delivered  to  his  uncle  a  power  of  attor- 
ney authorizing  him  to  take  entire  charge  of  and  control 
all  the  property  belonging  to  the  nephew  in  Douglas 
county  and  Washington  county.  To  refer  again  to  the 
deed  from  the  uncle  to  the  nephew,  no  person  could  or 
did  tell  just  exactlj"  how  or  when  it  was,  if  ever,  given 
into  the  hands  of  the  nephew,  but  it  was,  according  to  the 
indorsement  made  on  it  by  the  county  Clerk  of  Washing- 
ton county,  filed  with  him,  presumably  for  record,  Febru- 
ary 11,  1884.  It  was  disclosed  by  the  evidence  that  at 
the  time  this  and  the  other  land  in  AVashington  county 
was  conveyed  by  the  plaintiff,  he  also  conveyed  to  his 
nephew  some  property  he  owned  situate  in  Douglas 
county,  some  of  it  in  Omaha.  In  the  year  1887  the 
plaintiff  requested  the  defendant  to  reconvey  the  land, 
and  in  regard  to  how  this  was  done,  or,  more  particularly, 
who  furnished  the  description  of  the  property  to  be  in- 
cluded in  the  deed  then  prepared  and  afterwards  exe- 
cuted, the  plaintiff  testified  as  follows: 

Q.  Is  it  not  a  fact  that  you  went  into  the  office  of  Mr. 
Breeu  and  told  him  to  prepare  a  deed  from  John  P. 
Thomas  to  yourself,  and  you  gave  him  a  description  of 
the  land  that  you  wished  to  be  included  in  the  deed,  in- 
cluding the  "old  homestead  place,''  as  you  call  it,  in 
Washington  county,  the  lots  on  Cuming  street  and  Eight- 
eenth and  Webster,  and  didn't  he  prepare  a  deed  for  you 
at  that  time? 

A.  Is  that  all  he  prepared?  Didn't  he  put  in  ten  acres 
up  at  the  fort,  too? 

Q.  And  Mr.  Breen  put  into  the  deed  a  description  of 
all  the  property  that  you  gave  him  to  include  in  the  deed? 
22 
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A.  Yes,  and  he  put  it  nearly  all  in  his  deed,  too. 

Q.  And  after  the  deed  was  prepared  you  had  the  de- 
fendant go  with  you  up  into  Mr.  Breen's  office  and  exe- 
cute that  deed,  didn't  you? 

A.  I  don't  know.     I  can't  tell  you. 

Q.  And  he  did  sign  and  execute  the  deed  before  Mr. 
Breen,  conveying  all  the  property  back  except  what  is  in 
controversy  in  this  case? 

A.  The  deed  seems  to  be  signed  by  him,  yes.     ♦     ♦     ♦ 

Q.  And  that  transfer  back  to  you  was  made  in  pursu- 
ance of  w^hat  you  have  stated  here,  the  arrangement  for 
all  the  property? 

A.  Yes. 

Q.  At  that  time  he  was  still  on  good  terms  with  you^ 
was  he  not? 

A.  The  best  of  terms. 

Q,  The  relations  between  you  and  him  were  the  same 
as  before? 

A.  Yes,  as  good  as  ever. 

Q.  And  h(*  madejio  objection  to  transferring  that  prop- 
erty back? 

A.  Just  as  good  as  ever. 

Q.  At  the  time  that  deed  was  made,  could  you  have  in- 
cluded all  this  other  land  without  any  objection  from 
him  at  that  time,  if  you  had  seen  proper  to  do  so? 

A.  Yes,  I  think  I  could. 

Q.  Was  he  making  any  objection  at  that  time  about 
transferring  back  any  of  this  property? 

A.  Not  any  that  I  know  of. 

The  nephew  testified  on  this  subject  as  follows: 

A.  He  came  to  me  in  1887  and  asked  me  if  I  would 
deed  the  property  back  to  him,  and  I  said,  "Yes,  go  ahead 
and  have  your  papers  made  out." 

Q.  After  that  did  he  inform  you  that  the  papers  were 
made  out  and  where  they  were? 

A.  Yes,  sir.  A  day  or  two  after  that  I  met  him  on  the 
street  and  he  said,  "I  got  them  deeds  made  now."  I  said, 
"All  right."    He  said  they  were  up  in  Breen's  office.    Says 
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I,  "What  have  you  got  in  that  deed?"  and  he  said  "Web- 
ster street,  Cuming  street,  and  the  homestead." 

Q.  What  did  he  mean  by  "homestead"? 

A.  That  was  the  160;  he  told  me  the  120  and  80.  He 
said,  "What  I  showed  you  in  1887."  He  said,  "You  been 
pretty  square  with  me  and  I  don't  know  what  I  do  with- 
out you,"  and  I  could  keep  that.  We  went  to  Mr.  Breen's 
office  and  I  looked  the  deed  over  and  signed  it. 

Q.  Has  he  ever  asked  you  for  a  deed  of  it  since? 

A.  No,  sir. 

The  plaintiff  testified  that  there  was  a  direct  promise 
on  the  part  of  his  nephew  to  reconvey  the  property  when- 
ever requested  so  to  do;  that  there  was  nothing  paid  for 
the  property.  The  nephew  stated  in  his  testimony  that 
he  did  not  pay  anything  for  it.  In  the  cross-examination 
of  the  plaintiff  it  appears : 

Q.  Ypu  say,  then,  that  the  only  purpose  you  had  in 
deeding  to  him  this  land,  making  him  a  warranty  deed  to 
it,  was  so  he  would  have  it  in  case  you  didn't  recover? 

A.  Yes,  sir. 

In  the  testimony  of  the  young  man  he  was  asked  and 
answered  as  follows: 

Q.  You  may  state  if  you  had  any  conversation  at  the 
time  of  making  the  deed,  and  prior  thereto,  in  relation  to 
the  making  of  it 

A.  No,  sir. 

Q.  You  say  that  he  just  gave  it  to  you? 

A.  I  didn't  know  that  the  deed  was  made  to  me  until 
after  it  was  done.  I  knew  nothing  about  it  until  after  I 
came  up  here.  [Keferring,  evidently,  to  his  coming  from 
St  Louis  to  Omaha  at  or  about  the  time  of  the  making  of 
the  deeds.] 

It  was  shown  that  the  plaintiff,  in  another  action  be- 
tween him  and  his  nephew,  had  testified  in  regard  to  the 
transfer  of  the  land  as  follows: 

Q.  You  may  state  to  the  court  whether  you  discussed 
these  litigations  you  had  or  was  having  with  him. 

A.  Yes,  when  I  lost  the  land  and  had  trouble  with  the 
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woman  and  they  took  everything,  he  said  I  should  sign 
things  over  to  his  name;  that  I  could  hold  nothing  then. 
It  was  done  at  that  time,  I  think  in  1884.  I  signed  every- 
thing over  to  him,  everything  I  had,  but  while  that  was 
done  I  asked  him,  I  says,  "John  you  go  on  the  road  and  so 
on;  something  may  happen  to  you  and  then  I  would  have 
some  trouble/'  There  was  some  papers  drawn  up  so  good 
as  he  could  do  them  in  his  handwriting,  that  I  should 
receive  f  500  a  month  if  anybody  would  trouble  me,  in  his 
own  handwriting.  Of  course  I  signed  that  It  was 
pretty  hard.  We  agreed  that  I  should  sign  it  over  to  him 
and  he  would  hold  it  for  me. 

We  have  thought  best  to  set  forth  this  much  of  the  tes- 
timony in  order  that  its  general  drift  and  import  might 
be  understood.  It  is  claimed  by  counsel  for  plaintiff  that 
"there  was  no  delivery  of  the  deed  made  in  1884  by  plaint- 
iff to  his  nephew.  It  was  a  trust  deed,  if  anything."  The 
question  of  a  delivery  of  a  deed  was  not  of  the  litigated 
points  in  the  case.  The  transaction  of  1884  was  in  all 
respects,  both  in  the  pleading  and  in  the  evidence  of 
plaintiff,  treated  and  considered  as  a  full  and  completed 
transfer  and  conveyance  of  the  property  to  his  nephew. 
It  was  at  all  times  recognized  as  such  by  the  plaintiff. 
Whether  the  deed  of  1884  had  ever  been  delivered  by  the 
plaintiff  to  his  nephew  or  not,  or  whether  it  had  in  one 
way  or  another,  was  not  questioned.  The  deed  was  filed 
for  record  by  someone  and  duly  recorded,  and  the  plaint- 
iff avers  and  proves  a  full  and  complete  transfer  of  the 
title  and  transfer  of  the  property  to  his  nephew,  and  no 
<luestion  was  made  of  the  delivery  of  the  deed  or  any 
other  act  necessary  as  an  element  or  part  of  such  com- 
pleted conveyance.  The  petition  in  this  case  alleged  a 
conveyance  of  the  property  in  controversy  in  trust  for  the 
grantor,  arising  out  of  a  promise  by  the  grantee  to  recon- 
vey  to  grantor,  the  promise  being  verbal,  and  sought  to 
have  a  trust  resting  entirely  in  parol  declared  and  en- 
forced. It  was  within  the  statute  of  frauds  as  enacted 
by  this  state,  and  hence  without  the  province  of  the  court 
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to  entertain  or  enforce.  A  parol  agreement  by  a  grantee 
to  reconvey  real  estate  to  his  grantor  does  not  create  an 
express  trust  in  favor  of  the  grantor  in  such  real  estat(\ 
(Dailey  t\  Kinsler,  31  Neb.,  340;  Hamen  v.  Bcrthvheny  19 
Neb.,  433;  Moore  v.  Horsley,  40  N.  E.  Rep.  [111.],  323;  PUh- 
bury-Washhum  Flour  Mills  Co.  v.  Kistler,  54  N.  W.  Eep. 
[Minn.],  1063.) 

But  it  is  insisted  that  the  grantee,  in  this  case  the 
nephew,  had  recognized  or  admitted  the  trust  by  recon- 
veying  a  portion  of  the  property,  and  that  it  is  a  fair 
deduction  to  be  drawn  from  his  testimony  that  a  promise 
to  reconvey  existed  or  had  been  made.  We  cannot  give 
the  fact  of  the  reconveyance  of  a  portion  of  the  property 
such  force  as  is  claimed  for  it  by  counsel.  It  may  be  said 
that  it  was  probably  a  strong  circumstance  tending  to 
establish  the  existence  of  a  promise  to  reconvey,  but  not 
so  conclusive  as  to  be  construed  or  held  to  be  an  admis- 
sion of  it,  nor  do  we  think  his  testimony  can  be  construed 
as  an  admission.  The  point  which  counsel  urged  in  this 
connection  is  that  if  the  defendant  admitted  the  agree- 
ment, that  no  reason  then  exists  for  not  enforcing  it,  and 
the  courts  will  give  it  force  notwithstanding  the  statute; 
but  the  preponderance  of  authority  is  to  the  effect  that 
the  party  may  admit  the  contract  and  yet  plead  and  in- 
sist on  the  statute  and  its  application.  (22  Am.  &  Eng. 
Ency.  of  Law,  979,  and  cases  cited;  2  Stoiy,  Equity  Juris- 
prudence [1 3th  ed.],  sees.  757,  758.) 

It  is  further  urged  that  the  plaintiff  was  allowed  to  tes- 
tify to  the  terms  of  the  verbal  agreement  without  any 
objection  on  the  part  of  defendant,  and  that  by  this  tlie 
right  to  invoke  the  statute  was  waived,  and  we  are  cited 
to  the  decision  of  the  case  of  Nunez  t\  Morgan^  77  Oal.,  427, 
in  support  of  the  argument.  The  opinion  cited  was  ren- 
dered, so  far  as  we  can  ascertain  by  its  reading,  in  a  casi* 
in  which  the  defendant  in  pleading  contented  himself 
with  the  denial  of  the  existence  of  the  agreement  and  did 
not  plead  the  statute  of  frauds,  and  did  not  object  to  the 
introduction  of  evidence  of  a  parol  agreement,  and  it  was 
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held  that  he  had  waived  the  defense  of  the  statute  of 
frauds.  In  the  case  at  bar  the  defendant  had  pleaded 
the  statute  as  a  defense,  and  evidence  of  a  parol  agree- 
ment that  he  had  agreed  to  re<*onvey  the  property,  intro- 
duced for  the  purpose  of  raising  a  trust  and  demanding 
its  enforcement,  was  incompetent;  and  in  our  state  the 
admission  of  incompetent  evidence  during  the  course  of  a 
trial  before  a  judge  without  a  juiy  is  not  ordinarily  an 
error  which  can  be  relied  upon,  as  it  is  the  theory  that  the 
judge  will  not  consider  it  in  weighing  the  evidence  and 
determining  the  cause,  and  the  practice  has  arisen  and 
prevails,  for  the  purpose  of  expediting  business  and 
trials,  of  allowing  evidence  to  be  introduced  to  which, 
otherwise,  objection  would  be  interposed  and  urged. 
Where,  in  this  state,  a  party  has  pleaded  the  statute  of 
frauds  as  a  defense  to  an  action  to  have  an  alleged  parol 
agreement  to  reconvey  real  estate  to  his  grantor  upheld, 
he  will  not  be  held  to  have  waived  the  right  to  invoke  the 
statute  because  of  a  failure  to  object,  on  the  trial,  to  in- 
troduction of  evidence  of  a  parol  agreement  to  the  effect 
stated.  In  this  state  a  defendant  may  avail  himself  of 
the  defense  that  an  agreement,  such  as  was  the  one  in 
the  case  at  bar,  is  invalid  under  the  statute  of  frauds 
under  a  general  denial  of  the  allegations  of  the  petition. 
(Powder  River  Live  Stoek  Co.  v.  Lavih,  38  Neb.,  339.) 

It  is  claimed  that  the  nephew,  in  reconvening  a  part  of 
the  property  to  the  plaintiff,  purposely  omitted  to  include 
the  land  in  dispute  herein.  The  testimony  in  the  record 
before  us  relative  to  this  point  all  tends  to  establish  that 
the  deed  by  which  the  reconveyance  was  effected  was 
])repared  by  the  request  of  the  plaintiff  and  included  such 
property  as  he  described;  that  he  furnished  the  descrip- 
tion at  a  time  when  the  nephew  was  not  present,  and  that 
the  plaintiff  knew  that  the  land  in  controversy  was  omit- 
ted from  such  instrument.  In  the  opinion  in  the  case  of 
Dailey  v.  KinsleVy  supra,  where  the  question  of  the  allow- 
ance of  the  establishment  of  a  trust  resting  in  a  parol 
promise  to  reconvey  real  estate  to  a  grantor  was  under 
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consideration,  it  was  said — we  quote  it  here  with  ap- 
proval and  as  applicable  herein:  "This  has  b(^n  the  rule 
in  this  state  for  nearly  twenty  years,  and  if  changed  it 
should  be  by  statute.  No  doubt  there  are  cases  where 
the  justice  of  the  matter  creates  a  strong  desire  to  allow 
parol  testimony  to  be  given  to  establish  the  trust.  The 
law,  however,  gives  security  to  titles,  prevents  fraud  and 
perjury  in  the  assertion  of  alleged  trusts,  and  conduces 
to  the  general  welfare.  It  is  not  to  be  supposed  that  a 
party  will  make  an  absolute  conveyance  of  real  estate 
where  he  still  retains  an  interest  therein  without  that 
interest  being  stated  in  writing.  The  law,  at  least,  re- 
quires it  to  be  so  stated,  and  it  is  the  duty  of  the  court  so 
to  declare."    The  judgment  of  the  district  court  must  be 

Affirmed. 
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1.  Officers:  Fees:   Extba  Compensation.    A  pubUc  officer  must  dis- 

charge all  the  duties  pertaining  to  his  office  for  the  compensation 
aUowed  by  law,  and  will  not  be  allowed  compensation  for  extra 
work  unless  it  is  authorized  by  statute.  {State  v.  Silver,  9  Neb.,  88; 
Bayha  v.  County  of  Webster,  18  Neb.,  131.) 

2.  County  Treasurers:  "Moneys  Collected."    The  words,  "on  all  mon- 

eys collected  by  him" — the  county  treasurer — in  section  20,  chapter 
28,  Compiled  Statutes,  in  relation  to  fees,  refer  solely  to  such  taxes 
as  he  has  collected  from  the  taxpayers.  {Taylor  v.  Kearney  County, 
35  Neb.,  381.) 

3. :  Fees.    A  county  treasurer  is  not  entitled  to  a  commission  or 

collection  fee  on  funds,  the  proceeds  of  sales  of  bonds  paid  or  de- 
livered to  him  as  such  officer. 

4. :  Sale  OP  Bonds:  Failure  to  Turn  Over  Pbooebds:  Pleading 

AND  Proof.  In  an  action  on  the  bonds  of  a  county  treasurer,  the 
county  pleaded  the  reception  by  him  of  the  proceeds  of  the  sales 
of  certain  bonds,  the  disbursement  of  a  part  of  the  funds,  and  the 
failure  to  turn  over  to  his  successor  in  office  an  amount  of  such 
money.    The  treasurer  and. his  bondsmen  admitted  receiving  the 
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money,  but  as  to  his  failure  to  turn  any  portion  thereof  over  to  his 
successor  in  office  the  answer  was  a  general  denial.  The  county 
introduced  proof  showing  that  the  treasurer  charged  a  per  cent  of 
the  amount  of  the  proceeds  of  the  bonds  as  collection  fees,  which 
sum  he  retained  and  did  not  pay  to  his  successor.  Held,  Under  the 
issues  joined  by  the  pleadings,  to  be  sufficient  to  show  a  failure  to 
comply  with  the  obligations  of  his  bonds  and  that  it  did  not  de- 
volve upon  the  county  to  further  show  that  the  treasurer  had 
received  all  the  fees  to  which  he  was  by  law  entitled  for  his 
services;  that  if  there  was  any  sum  or  sums  due  the  treasurer  from 
the  county,  the  legitimate  subject  of  set-off  or  counter-claim  in  his 
favor,  or  which  he  had  allowed  to  remain  in  the  county  treasury 
in  payment  of  the  amount  claimed  by  the  county  as  before  indi- 
cated, they  were  matters  constituting  a  defense  and  should  have 
been  pleaded  as  such  and  proved. 

6.  Principal  and  Surety:  Alteration  of  Bond.  Sureties  on  a  bond  are 
released  by  a  material  alteration  of  the  instrument  evidencing  their 
obligation,  made  without  their  knowledge  and  consent. 

6.  :  :  Liability  of  Sureties.    The  signing  of  a  bond  of  a 

county  treasurer  after  its  approval  by  the  county  board,  by  addi- 
tional sureties,  the  same  being  done  without  the  knowledge  and 
consent  of  the  sureties  who  had  attached  their  signatures  thereto 
prior  to  the  time  it  was  approved,  avoided  the  obligations  of  the 
bond  as  to  such  prior  sureties  ana  released  them  from  any  liability 
thereunder  for  any  subsequent  failure  or  default  of  the  principal 
in  the  fulfillment  of  the  conditions  of  the  bond. 

7. :   :  .    Held  further,  That  the  parties  who  signed 

the  bond  subsequent  to  its  approval,  as  additional  sureties,  must 
be  presumed  to  have  known  what  would  be  the  eftect  of  such 
signing,  including  the  discharge  of  the  prior  sureties,  and  they 
became  bound  and  liable  for  any  subsequent  failure  or  default  of 
the  principal  in  the  bond  to  perform  its  obligations. 

8.  Official  Bonds:  Lla.btlity  of  Sureties.  A  bond  of  an  officer,  which 
is  presented  to  a  county  board  and  approved  by  it,  binds  all  par- 
ties who  signed  it  as  sureties  notwithstanding  that  they  may  have 
signed  the  instrument  conditionally,  if  the  bond  is  perfect  on  its 
face  and  the  board  possessed  no  notice  of  the  conditional  signing 
and  there  was  nothing  to  raise  the  duty  of  inquiry  as  to  the 
manner  of  the  execution  of  the  bond. 

9. :   Approval.    Under  the  provision  of  section  7,  chapter  10, 

Compiled  Statutes,  that  "The  official  bonds  of  all  county,  precinct, 
and  township  officers  shall  be  approved  by  the  county  board,"  in 
approving  bonds  the  board  acts  as  a  body.  The  approval  is  not 
the  act  of  a  member  or  individual  members  thereof  as  persons. 
It  is  the  act  of  the  board  as  a  body. 

10.  :  .    A  county  treasurer's  bond  is  to  be  approved  by  the 

county  board. 

11.  :  :  Conditional  Liability  of  St'rety:   Notice.     The 
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knowledge  of  one  member  of  a  county  board,  at  the  time  of  its 
approval  by  them,  of  the  conditional  signing  of  a  county  treas- 
urer's bond  by  the  sureties,  not  shown  to  have  been  imparted  to 
the  board,  is  not  knowledge  of  or  notice  to  the  board  of  such  fact. 

12. :  Additional  Bond:  Considebation.  An  additional,  or  sec- 
ond bond,  was  executed,  delivered,  and  approved  during  the  term 
of  office  of  a  county  treasurer.  Held,  That  there  was  sufficient 
consideration  therefor. 

IS.  Evidence.  It  is  not  competent  to  change  or  vary  the  terms  of  a 
written  contract  by  parol  evidence. 

14.  County   Treasurers:    Tubnino   Oveb   Funds:     Time.     A   county 

treasurer,  at  the  close  of  his  term  of  office,  must  pay  over  to  his 
successor  all  moneys  in  his  hands  belonging  to  the  county,  or  for 
which  he  is  liable  to  account.  If  there  has  been  no  proof  of  any 
particular  date  at  which  it  is  claimed  that  the  money  was  misap- 
propriated by  a  county  treasurer,  or  other  proof  than  that  he  failed 
to  account  for  and  pay  over  to  his  successor  at  the  close  of  the 
term  of  office  all  funds  for  which  he  was  liable  to  account,  it  will 
be  presumed  to  have  occurred  at  the  close  of  the  term  and  the 
liability  accrues  as  of  such  time. 

15.  Action  on  Treasurer's  Bonds:    Pabtibs.     Where  the  bond  of  a 

county  treasurer  was  presented  and  approved  at  or  prior  to  the 
commencement  of  his  term  of  office,  which  bond  was  signed  by 
additional  sureties  during  the  term  and  also  an  additional  bond 
given  and  approved,  and  tne  default  or  failure,  if  any,  of  the  prin- 
cipal in  the  discharge  of  the  duties  of  the  office  occurred  at  the 
close  of  his  term,  it  was  proper  to  Join  all  the  sureties  as  defend- 
ants in  one  action  on  the  bonds. 

IS.  :  DiBEcrmo  Vebdict.    The  evidence  held  to  warrant  the  trial 

Judge  in  instructing  the  Jury  to  return  a  verdict  in  favor  of  the 
county  against  certain  of  the  defendants  named  in  the  instruction. 

Error  from  the  district  court  of  Keith  county.  Tried 
below  before  Neville,  J. 

The  facts  and  issues  are  stated  in  the  opinion. 

Grimes  &  Wilcox^  for  plaintiffs  in  error: 

The  evidence  should  have  been  passed  upon  by  the  jury, 
and  it  was  error  to  direct  a  verdict  for  plaintiff.  {Grant 
V.  Cropsetfy  8  Neb.,  205;  Eaton  v.  Carruthy  11  Neb.,  231; 
Johnson  v.  Missouri  P.  B.  Co.,  18  Neb.,  690;  Houck  v.  Gue^ 
30  Neb.,  113.) 

A  material  change  in  a  contract  without  the  consent 
of  the  surety  will  release  him,  thoiifirh  the  change  may  be 
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a  benefit  to  him.  (Brandt,  Snretyship  &  Guaranty,  sees. 
332, 335, 338;  2  Parsons,  Notes  &  Bills  [2d  ed.],  557;  Weir 
Plow  Co.  V.  Wahnsleyy  11  N.  E.  Eep.  [Ind.],  232;  Berrynian  t\ 
MunkeVy  9  N.  W.  Rep.  [la,],  103;  Sullivan  v.  Rudisilly  18 
N.  W.  Rep.  [la.],  850;  Bowers  v.  Cobby  31  Fed.  Rep.,  678; 
HagUr  v.  State^  31  Neb.,  145;  State  v.  Craig,  58  la.,  238; 
Dair  v.  United  States^  16  Wall.  [U.  S.],  1;  Barnes  v.  Van 
KeureUy  31  Neb.,  168;  Henry  d  Coatsworth  Co.  v.  Fisherdick, 
37  Neb.,  207.) 

Any  unauthorized  variation  in  any  agreement  which  a 
surety  has  signed,  that  may  prejudice  him,  or  may  substi- 
tute an  agreement  different  from  that  which  he  came 
into,  discharges  him.  {Smith  v.  United  States^  2  Wall.  [U. 
S.],  219;  State  v.  Craig,  58  la,,  238;  Hagler  v.  State,  31 
Neb.,  148.) 

The  substituted  surety  having  signed  the  bond  without 
the  knowledge  of  its  alteration,  and  under  the  suppo- 
sition that  the  other  signers  were  his  co-sureties,  the  bond 
is  void  as  to  him,  as  he  never  undertook  to  become  the  sole 
surety.    (State  r.  Mciionigle,  13  S.  W.  Rep.  [Mo.],  758.) 

If  the  condition,  known  to  the  creditor,  upon  which 
the  surety  agrees  to  become  bound,  is  not  complied  with, 
the  surety  is  discharged.  (Brandt,  Suretyship  &  Guar- 
anty, sees.  341,  350;  State  v.  Allen,  10  So.  Rep.  [Miss.], 
473 ;  Hessell  v.  Johnson,  30  N.  W.  Rep.  [Mich.],  209.) 

Evidence  of  non-compliance  with  the  conditions  of  a 
bond  may  be  given  in  defending  an  action  on  the  bond. 
(Hall  V.  Parker,  37  Mich.,  590.) 

There  was  no  consideration  for  the  second  bond  and  it 
is  not  binding.  (Owens  v.  Tague,  29  N.  E.  Rep.  [Ind.  App.], 
784;  Kansas  Mfg.  Co.  v.  Oandy,  11  Neb.,  448;  Barnes  v. 
Van  Keuren,  31  Neb.,  165.) 

Unless  the  bond  is  retrospective,  the  sureties  are  only 
bound  for  moneys  in  the  hands  of  the  officer  when  the 
bond  was  executed  and  for  that  which  subsequently  goes 
into  his  hands.  {Mahaska  County  v.  Ingalls,  16  la.,  81; 
Bessinger  v.  Dickerson,  20  la.,  261;  Warren  County  v.  Ward, 
21  la.,  84;  Farrar  v.  United  States,  5  Pet.  [U.  S.],  373.) 
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/.  R,  Brothertofii^  contra: 

A  public  officer  must  discharge  all  the  duties  of  his 
office  for  the  compensation  allowed  by  law,  and  is  only 
entitled  to  such  fees  as  are  authorized  by  statute.  {State 
V.  Silver,  9  Neb.,  88;  Bayha  v.  Webster  County ,  18  Neb., 
132;  Taylor  v.  Keajmey  County,  35  Neb.,  384.) 

A  county  treasurer  is  not  entitled  to  commission  upon 
the  proceeds  of  bonds.  {Territory  t\  Cavanaughj  3  Dak., 
325;  Sandagerr.  Walsh  County,  6  Dak.,  31.) 

The  law  presumes  that  Beyerle  and  Meyer  knew  that 
the  effect  of  their  signatures  would  be  to  bind  them  and 
discharge  Goold  and  the  other  sureties.  {Dickerman  r. 
Miner,  43  la.,  508;  Hamilton  t\  Hooper,  46  la.,  515;  United 
States  V.  O'Neill,  19  Fed.  Rep.,  567;  Shipp  v.  Suggett,  9  B. 

Mon.  [Ky.],  5.) 

The  sureties  should  be  held  liable  unless  the  condi- 
tional signing  was  known  to  the  approving  authority. 
{Dairv.  United  States,  16  Wall.  [U.  S.],  2;  Brown  v.  Perkins, 
4  N.  W.  Rep.  [Mich.],  195;  Carroll  County  v.  Ruggles,  69 
la.,  275;  McCormick  v.  Bay  City,  23  Mich.,  457;  Lryttle  v. 
Cozad,  21  W.  Va.,  183;  Smith  v.  Moherly,  10  B.  Mon.  [Ky.], 
266;  Deardorff  v.  Foresman,  24  Ind.,  481.) 

Notice  to  a  member  of  the  county  board  of  a  condi- 
tional signing  was  not  notice  to  the  board.  {Paola  v.  An- 
derson  County,  16  Kan.,  302;  Miller  v.  Supervisors,  25  OaL, 
93;  Missoula  County  v.  McCormick,  5  Pac.  Rep.  [Mont.], 
287;  Freichler  v.  Berks  Comity,  2  Grant's  Gas.  [Pa.],  445; 
Merrill  v.  Berkshire,  11  Pick.  [Mass.],  269;  Bouton  v.  Super- 
visors McDonough  County,  84  111.,  384;  County  Commis- 
sioners v.  Hamlin,  31  Kan.,  105.) 

There  was  a  sufficient  consideration  for  the  second 

« 

bond.    {Oilbert  v.  Board  of  Education,  45  Kan.,  31.) 

If  the  defalcation  took  place  prior  to  the  giving  of  the 
second  bond,  it  was  incumbent  upon  the  sureties  to  show 
that  the  default  actually  occurred*  before  they  became 
sureties.  {Hcppe  v.  Johnson,  73  Cal.,  265;  Bruce  v.  United 
States,  17  How.  [U.  S.],  437;  United  States  v.  Earhart,  4 
Saw.  [U.  8.  C.  C.],  245.) 
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The  books  of  the  treasurer  introduced  in  evidence  show 
that  on  the  day  his  term  of  oflSce  expired  he  was  charged 
with  the  amount  he  should  have  turned  over  to  his  suc- 
cessor. Under  this  state  of  facts  the  burden  of  proving 
the  contrary  is  upon  the  sureties.  {Bruce  v.  United 
States,  58  IT.  S.,  437;  Uniterl  States  v.  Stone,  106  U.  S.,  525; 
United  States  v.  Ecliord,  42  U.  S.,  250.) 

The  liability  of  the  sureties  dates  from  the  time  the 
treasurer  surrendered  his  office  to  his  successor.  (Uom- 
missionevH  r,  MeCormick,  4  Mont.,  115.) 

The  sureties  on  both  bonds  were  properly  joined  in  one 
action  and  jointly  held.  {Holeran  r.  School  District,  10 
Neb.,  406;  Poirell  t\  Powell,  48  Cal.,  234;  Gilhert  v.  Board 
of  Education,  45  Kan.,  31.) 

Harrison,  J. 

At  the  general  election  held  in  Keith  county,  Novem-  | 

ber  8, 1887,  Samuel  A.  Stoner  was  elected  to  the  office  of 
treasurer  for  the  term  commencing  Januaiy,  1888,  and 
terminating  January,  1890.  He  presented  to  the  county 
commissioners  his  official  bond,  signed  by  himself  as  | 

principal  and  by  H.  L.  McWilliams,  H.  L.  Goold,  J.  M.  | 

Houghton,  W.  H.  Wood,  and  ().  T.  Carlson  as  sureties,  I 

which  was  duly  approved,  and  tlie  officer  elected  took 
possession  of  and  assumed  the  duties  of  the  office.     On  \ 

this  bond  there  appears  the  following: 

"Signed  as  additional  surety,  Sept.  11,  1888.  i 

"George  Beyeri.k.  i 

"T.  A.  Meyers." 

On  November  8, 1889,  there  was  executed  and  approved 
another  bond,  which,  in  addition  to  the  usual  recitation^ 
and  conditions,  contained  the  following  statement:  "It  | 

is  understood  that  this  bond  is  given  as  additional  se- 
curity." This  instrument  was  signed  by  Samuel  A. 
Stoner  as  principal  and  H.  L.  Goold,  J.  M.  Houghton, 
and  H.  Carnahan  as  sureties.     During  Stoner's  term  of  '^ 

office  as  countv  treasurer  he  received  from  the  sales  of  i 
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certain  bonds  moneys  belonging  to  three  distinct  funds, 
and  from  pages  of  "Ledger  A  of  Keith  county,  Neb.,"  as 
introduced  in  evidence,  such  pages  showing  the  recep- 
tions and  disbursements  of  the  aforementioned  moneys 
by  Stoner  as  treasurer,  it  appeared  that  of  them  he  had 
charged  as  collection  fees  in  the  aggregate  the  sum  of 
|1,180  and  retained  it  when  he  turned  the  ofl&ce  and 
moneys  and  other  articles  over  to  his  successor.  The 
recovery  of  this  sum  of  f  1,180  was  the  object  of  this  ac- 
tion, institute<l  against  the  ex-treasurer  and  all  parties 
who  at  any  time  had  signed  either  of  the  bonds  to  which 
we  have  hereinbefore  referred.  A  trial  of  the  issues 
formed  by  the  pleadings  filed  on  behalf  of  the  various 
parties  to  the  suit  was  had,  and  at  the  close  of  the  intro- 
duction of  the  testimony  the  presiding  judge  instructed 
the  jury  which  had  been  impaneled  to  try  the  cause  to 
return  a  verdict  in  favor  of  the  county  and  agdinst  Samuel 
A.  Stoner,  H.  L.  Goold,  J.  M.  Houghton,  George  Beyerle, 
T.  A.  Meyers,  and  H.  Carnahan,  of  defendants,  for  the 
full  amount  claimed  in  the  petition,  which  the  jury  ac- 
cordingly did,  and,  after  motions  for  a  new  trial  were 
heard  and  overruled,  judgment  was  rendered  on  the  ver- 
dict, to  reverse  which  the  parties  whose  interests  were 
adversely  affected  have  prosecuted  an  error  proceeding 
to  this  court. 

The  fii-st  question  discussed  by  counsel  for  plaintiffs  in 
error  is.  Does  the  evidence  disclose  any  amount  due  from 
Stoner  to  the  county?  In  his  answer  Stoner  admitted 
the  reception  of  the  money  as  alleged  in  the  petition,  the 
county  introduced  the  pages  of  the  ledger  which  it  was 
testified  was  the  only  book  in  which  any  entries  were 
made  in  regard  to  these  funds,  and  there  was  sufficient 
other  testimony  to  establish  that  the  entries  were  the 
accounts  of  the  receipts  of  the  funds  by  Stoner  and  their 
disbursements,  and  on  each  page  there  was  an  entry 
showing  a  sum  charged  as  collection  fee.  This  entry  one 
witness,  who  stated  he  was  acquainted  with  the  hand- 
writing of  Stoner,  testified  was,  in  his  opinion,  made 
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by  Stoner.  This  particular  entry  on  one  of  two  of  the 
pages  of  the  ledger  was  under  date  January  9,  1890,  and 
on  the  other  page  January  8,  1890,  and  each  page  also 
shows  a  balance  of  the  fund  of  which  it  contains  the 
account,  paid  to  Ston^r's  successor  in  ofBce.  January  9^ 
1890,  it  appears,  was  the  date  that  Stoner's  term  of  office 
expired.  Suffice  it  to  say  that  sufficient  facts  were 
proved  to  show  that  Stoner  received  these  funds,  dis- 
bursed a  portion  of  each,  and  retained  from  each  a  sum 
stated  in  the  account  as  a  collection  fee.  Was  the  treas- 
urer entitled  to  any  collection  fees  from  the  proceeds  of 
the  bonds?  It  is  not  claimed  that  he  had  anything  to  do 
with  the  sales  of  the  bonds.  It  is  said,  however,  in  the 
argument,  although  it  does  not  appear  from  the  evidence, 
that  Stoner  exp(»uded  this  money  during  and  in  forward- 
ing the  issuance  and  registration  of  the  bonds  from  the 
sale  of  which  the  funds  were  derived:  There  was  no  tes- 
timony that  he  had  expended  any  sums  for  such  purposes, 
and,  as  we  have  said,  the  testimony  did  disclose  that  the 
charges  were  for  collection  fees,  and  not  for  expenses  of 
any  nature  or  description. 

Section  20,  chapter  28,  Compiled  Statutes,  1889,  in  re- 
lation to  fees,  provides  as  follows:  "Each  county  treas- 
urer shall  receive  for  his  services  the  following  fees:  On 
all  moneys  collected  by  him  for  each  fiscal  year,  under 
three  thousand  dollars",  ten  per  cent.  For  all  sums  over 
three  thousand  dollars  and  under  five  thousand  dollars, 
four  per  cent  On  all  sums  over  five  thousand  dollars, 
two  per  cent.  On  all  sums  collected,  percentage  shall  be 
allowed  but  once;  and  in  computing  the  amount  col- 
lected, for  the  purpose  of  charging  percentage,  all  sums, 
from  whatever  fund  derived,  shall  be  included  together, 
except  the  school  fund.  For  going  to  the  seat  of  govern- 
ment to  settle  with  the  state  treasurer,  and  returning 
therefrom,  a  traveling  fee  of  ten  cents  per  mile,  to  be  paid 
out  of  the  state  treasury.  For  advertising  and  selling 
lands  for  delinquent  tax,  an  additional  fee  of  five  per 
cent,  to  be  collected  only  in  case  such  lands  are  actually 
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sold,  and  then  in  cash  of  the  person  buying  the  same; 
but  for  all  other  cases  and  services  the  treasurer  shall  be 
paid  in  the  same  pro  rata  from  the  respective  funds  col- 
lected by  him,  whether  the  same  be  in  money,  state,  or 
county  warrants.  On  school  moneys  by  him  collected  he 
shall  receive  a  commission  of  but  one  per  cent.  And  in 
all  cases  where  persons  outside  of  the  state  apply  to  the 
treasurer  by  letter  to  pay  taxes,  the  treasurer  is  author- 
ized to  charge  a  fee  of  one  dollar  for  each  tax  receipt  by 
him  sent  to  such  person."  In  determining  the  meaning 
to  be  given  to  certain  of  the  controlling  words  of  the  fore- 
going section  of  the  statutes  it  was  said,  in  the  syllabus 
of  the  opinion  in  the  case  of  Taylor  v.  Kearney  County,  35 
Xeb.,  381:  "The  words  *on  all  moneys  collected  by  him^ 
[the  county  treasurer]  refer  solely  to  such  taxes  as  he  has 
collected  from  the  taxpayers;"  and  it  has  been  stated  by 
this  court  that  "a  public  oflBcer  must  discharge  all  the 
duties  pertaining  to  his  office  for  the  compensation  al- 
lowed by  law,  and  will  not  be  allowed  compensation  for 
extra  work  unless  it  is  authorized  by  statute."  {State  v. 
Silvery  9  Neb.,  88;  Bayha  v.  County  of  Webster,  18  Neb., 
131.)  The  money  for  which  it  was  shown  collection  fees 
were  charged  by  the  treasurer  were  not  of  taxes  collected 
of  the  taxpayers,  nor  do  we  find  any  existing  statutory 
authority  for  such  charges.  The  county  treasurer,  in 
this  particular  instance  Stoner,  was  not  entitled  to  com- 
missions or  collection  fees  on  the  proceeds  of  the  bonds 
delivered  to  him  as  such  officer.  {Territory  v.  Cavanaughy 
3  Dak.,  325;  Sandager  v.  Walsh  County ,  6  Dak.,  31.) 

Counsel  for  plaintiffs  in  error  further  urge  in  this  con- 
nection that  the  county  did  not  show  or  introduce  any 
evidence  to  the  effect  that  Stoner  had  received  all  the 
fees  to  which  he  was  entitled  by  law  and  his  services  ren- 
dered as  county  treasurer;  that  before  it  could  recover 
it  must  have  shown  that  there  was  nothing  remaining  his 
due  as  fees.  This  position  is  not  tenable.  The  funds  in 
question  were  for  specific  purposes,  and — as  to  two  por- 
tions of  the  funds  at  least — could  not  be  diverted  by  the 
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treasurer  from  such  purposes,  or  appropriated  by  him  to 
make  payments  on  amounts  of  indebtedness  due  to  par- 
ties from  the  county  from  others  of  its  funds,  or  in  pay- 
ment of  his  fees  for  collecting  the  ordinary  revenues  of 
the  county;  and  further,  Stoner 's  answer,  to  the  extent 
it  applied  to  retaining  the  amount  which  the  county 
sought  to  recover,  was  a  general  denial.  As  we  have 
said  before,  there  was  an  admission  that  the  moneys  were 
received.  Then  the  county  introduced  as  to  each  of  tlie 
particular  funds  an  account  of  the  disbursements  of  the 
money  belonging  to  it,  which  showed  that  the  treasurer 
had  retained  two  per  cent  of  the  amount  of  proceeds  of 
bonds  paid  to  him,  charging  the  same  in  the  account  as 
"collection  fees,"  and  that,  on  demand,  he  refused  to  pay 
the  sums  indicated  to  his  successor.  Under  the  issues 
this  was  sufficient  without  the  county  producing  the  fur- 
ther proof  that  the  treasurer  had  received  all  his  fees  for 
collecting  taxes.  If  there  was  any  sum  due  him  from 
the  county  which  could  in  any  manner  be  available  in  his 
behalf  as  a  set-oflf  or  counter-claim  against  the  demand  of 
the  county,  or  if  he  had  allowed  such  a  sum  of  his  regular 
fees  to  which  the  law  entitled  him  to  remain  in  and  of 
the  funds  of  the  county,  paid  by  him  to  his  successor  in 
office  as  a  payment  of  the  amount  which  by  the  accounts 
in  the  ledger  was  due  the  county,  either  constituted  mat- 
ter of  defense  and  should  have  been  pleaded  and  proved, 
neither  of  which  was  done  or  attempted. 

The  bond  which  was  furnished  by  Stoner  at  the  time 
he  took  possession  of  the  office,  and  which  we  will  here- 
inafter refer  to  as  the  first  bond,  had  been  signed,  at  the 
time  of  its  approval,  by  H.  L.  Mc Williams,  H.  L.  Goold, 
J.  M.  Houghton,  W.  H.  Wood,  and  O.  T.  Carlson  as  sure- 
ties, long  after  its  approval  by  the  county  board  had 
written  upon  it  as  of  the  date  stated  in  the  writing, 
"Signed  as  additional  security,"  and  immediately  under 
this  appeared  the  signatures,  then  attached,  of  George 
Beyerle  and  T.  A.  Meyei*s.  This,  it  is  claimed,  was  a 
material  alteration  of  the  instrument,  that  it  was  made 
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without  the  consent  or  knowledge  of  the  sureties,  and 
rendered  it  void  as  to  the  sureties  who  signed  it  at  its 
inception,  and  a  number  of  authorities  are  cited  in  sup- 
jHirt  of  the  doctrine  that  a  material  change  in  a  contract, 
without  the  consent  of  a  surety  thereon,  will  discharge 
the  surety.  This  is  conceded  by  the  counsel  for  the 
county,  and  that  the  alteration  of  the  first  bond  in  the 
manner  we  have  set  forth  avoided  it  as  to  the  sureties 
who  signed  it  before  its  approval;  hence  we  need  not 
dwell  further  upon  this  point- 
It  is  contended  that  Beyerle  and  Meyers,  who  signed 
the  first  bond  on  September  11, 1888,  as  additional  surety, 
were  not  bound,  for  the  reason  they  each  signed  with 
the  understanding,  or  at  least  they  had  been  informed, 
that  the  original  signers  of  the  instrument  as  sureties 
had  consented  to  its  being  signed  by  Beyerle  and  Meyers, 
at  the  time,  in  the  manner,  and  for  the  purpose  they  did 
sign.  That  they  signed  with  the  intention  and  expecta- 
tion of  becoming  co-sureties  of  the  prior  signers  of  the 
bond  in  such  capacity ;  that  inasmuch  as  the  prior  sign- 
ers did  not  consent  to  the  signing  and  alteration,  and 
such  act  avoided  the  instrument  as  to  them,  it  ceased  to 
be  the  contract  which  Beyerle  and  Meyers  had  agreed  to 
sign  and  join  in,  and  hence  they  were  not  bound  by  their 
signatures.  There  was  no  evidence  to  show  that  the 
prior  sureties  on  the  bond  had  any  knowledge  of  the  acts 
of  the  subsequent  signers  or  their  intentions,  or  that  any 
consent  was  given;  nor  was  it  shown  that  either  of  the 
signers  of  date  September  11,  1888,  was  informed  that 
the  original  sureties  had  any  knowledge  of  the  intended 
subsequent  additional  signatures  to  be  placed  on  tlie 
bond,  or  gave  any  consent  thereto.  The  county  did  no 
act  w^hich  resulted  or  could  result  to  the  injury  of  Beyerle 
and  Meyers.  There  was  no  erasure  of  a  name  or  names 
from  the  bond,  no  one  was  in  any  manner  released  before 
the  bond  was  signed  by  them  on  September  11,  1888.  It 
was  their  act  of  signing  which  effected  the  release  of  the 
prior  sureties.  Under  the  circumstances  shown  in  evi- 
23 
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(lence,  these  after-signers  of  the  instrument  must  be  pre- 
sumed to  have  understood  and  known  what  effect  their 
signing  would  have,  including  the  discharge  of  the  other 
sureties,  and  it  must  be  held  that  no  good  reasons  have 
been  given  why  they  should  not  be  bound  to  the  fulfill- 
ment of  the  obligations  of  the  bond. 

We  will  now  turn  our  attention  to  the  second  bond 
given  by  Stoner,  of  date  November  8, 1889.  It  is  claimed 
for  plaintiffs  in  error  that  this  se(!ond  bond  was  given 
under  an  agreement  between  the  sureties  whose  names 
appear  thereon  and  one  of  the  county  commissioners, 
that  one  McWilliams,  who  was  then  away  from  home, 
should  sign  it  as  soon  as  he  returned,  and  that  it  was  not 
to  be  delivered  or  presented  for  approval  until  he  had 
signed  it;  in  other  words,  that  their  signing  was  condi- 
tional, and  the  condition  was  not  performed;  that  at  the 
time  of  the  approval  of  the  bond  one  of  the  board  had 
knowledge  of  the  condition  and  its  non-fulfillment,  and 
that  his  knowledge  was  notice  to  the  board  of  the  facts. 
There  could  be  no  agreement  or  contract  between  one 
of  the  board  of  commissioners  and  other  persons  which 
would  bind  the  county,  unless  the  commissioner  acted 
for,  and  under  authority  of,  the  board.  (Treichler  v.  Berks 
County,  2  Grant's  Cas.  [Pa.],  445;  Merrill  v.  Berkshire,  11 
Pick.  [Mass.],  269.)  It  appears  from  the  testimony  that 
this  second  bond,  when  it  was  presented  to  the  boar<l, 
was  not  in  any  manner  irregular,  or  in  such  condition  as 
to  put  the  board  upon  inquiry.  The  names  of  the  sure- 
ties who  had  signed  it  appeared  in  the  body  of  the  bond, 
and  none  others.  Unless  the  board  had  notice  of  the 
condition,  if  any  existed,  modifying  or  affecting  its  sign- 
ing, if  presented  to  and  approved  by  the  board  the  sure- 
ties would  be  bound  and  liable  for  any  default  of  the 
principal  in  its  obligations. 

Was  the  knowledge  of  one  of  the  commissioners  the 
knowledge  of  the  board,  or  notice  to  it?  In  approving 
bonds  the  board  acts  as  a  body.  The  approval  is  not  the 
act  of  a  member  or  individual  members,  or  as  persons^ 
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but  is  the  act  of  the  board  as  a  body.  "The  official  bonds 
of  all  county,  precinct,  and  township  officers  shall  be 
approved  by  the  county  board."  (Compiled  Statutes,  ch. 
10,  sec.  7.)  There  are  some  exceptions  made  in  a  further 
portion  of  the  section,  but  the  treasurer's  bond  comes 
under  the  part  above  quoted.  Approval  of  bonds  is  a 
duty  of  the  board  and  must  be  performed  as  a  board 
when  in  session.  {Comity  of  Missoula  v.  McCoiinick^  5  Pac. 
Rep.  [Mont.],  287.)  The  powers  of  a  county  are  vested  in 
a  board  of  commissioners  as  a  corporate  entity,  and  not 
in  the  commissioners  separately  and  as  individual  offi- 
cers. (Padla  it  F.  R,  Co.  t\  Commissioners  of  Anderson 
County^  16  Kan.,  302.)  The  knowledge  of  the  chairman  of 
the  board  was  not  the  knowledge  of  the  board,  and  did 
not  bind  it  (Commissioners  of  Leaventcorth  County  v.  Ham- 
Un^  31  Kan.,  105.)  The  knowledge,  if  any — for  it  was  a 
disputed  fact — of  one  member  of  a  county  board  of  a  con- 
ditional signing  by  the  sureties  of  the  second  bond,  not 
shown  to  have  been  imparted  to  the  board,  was  not  the 
knowledge  of  the  board,  nor  was  it  notice  of  the  fact  to 
the  board  as  a  body,  nor  did  it  bind  the  county  and  oper- 
ate  the  release  of  the  sureties  if  the  condition  was  not 
performed. 

It  is  urged  that  there  was  no  consideration  for  giving; 
this  second  bond.  In  se(!tion  21,  chapter  10,  Compiled 
Statutes,  provision  is  made  for  requiring  and  receiving 
additional  bond  of  a  county  treasurer.  The  evidence 
shows  that  the  conditions  contemplated  in  the  foregoing 
section  existed  in  the  affairs  of  the  county  of  Keith,  and 
that  the  treasurer  furnished  the  additional  bond.  There 
was  no  more  lack  of  consideration  for  the  execution  of 
the  second  bond  than  the  first.  The  consideration  wa» 
sufficient 

It  is  complained  that  the  trial  judge  erre<\  in  not  allow- 
ing the  plaintiffs  in  error  to  show  that  it  was  agreed  and 
understood,  at  least  between  the  signers  of  the  second 
bond  as  sureties  and  one  member  of  the  board,  that  the 
second  bond  was  given  for  the  one  purpose  of  securing 


292  NEBRASKA  REPORTS.  [Vol.48 


Stoner  v.  Keith  County. 


the  treasurer's  faithful  performance  of  his  duties  in  re- 
gard to  but  one  fund,  known  as  the  "Ogallala  Precinct 
Fund,"  the  proceeds  of  the  sale  of  some  bonds,  f  35,000, 
Avhich  the  treasurer,  according  to  the  charge  in  the 
ledger,  received  on  November  7,  1889, — ^the  day  previous 
to  that  on  which  the  bond  in  question  was  signed  and 
approved.  The  bond,  in  its  terms,  as  printed  and  writ- 
ten, was  not  ambiguous,  and  needed  no  evidence  to  ex- 
plain it;  hence  none  was  receivable,  and  the  trial  judge 
did  not  err  in  rejecting  it.  The  bond  contained  the  con- 
tract of  the  parties  and  it  could  not  be  varied  or  changed 
by  evidence  of  a  different  parol  agreement. 

It  is  further  claimed  that  the  shortages,  if  any  were 
shown,  existed  prior  to  the  time  the  second  bond  was 
given,  and  the  parties  who  signed  it  cannot  be  held  to 
their  payment  The  testimony  shows  that  the  treasurer 
recreived  the  proceeds  of  these  bonds  and  of  the  moneys  he 
failed  and  refused  to  tuni  over,  in  the  aggregate,  the  sum 
of  ?1,180  thereof.  The  page  of  the  book  introduced  in 
evidence  showed  that  at  the  date  which  closed  his  term 
of  office  the  amounts  which  made  the  above  stated  sum 
were  charges  against  the  treasurer  of  moneys  which 
should  have  been  turned  over  to  his  successor.  So  much 
being  shown,  it  devolved  upon  the  opposite  parties  to 
prove  the  contrary.  It  was  the  duty  of  the  treasurer  to 
turn  over  to  his  successor  all  moneys  in  his  hands  be- 
longing to  the  county,  or  for  which  he  was  liable  to  ac- 
count. In  the  absence  of  proof  as  to  when  it  was  mis- 
appropriated, the  presumption  must  be  that  it  was  at  the 
end  of  the  term  and  the  liability  would  accrue  at  such 
time.  (Ueppe  v.  Johnson^  73  Cal.,  265;  United  States  t?. 
Stofie,  106  U.  S.,  525.) 

It  is  further  claimed  that  there  was  misjoinder  of  par- 
ties; that  the  sureties  on  the  first  bond  should  not  have 
been  joined  in  an  action  with  those  who  signed  the  sec- 
ond. Under  the  view  that  the  default  of  the  treasurer 
occurred  after  the  execution  of  the  second  bond,  the 
sureties  on  both  bonds  were  properly  joined  as  parties 
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defendants.     They  were  each  and  all  liable  for  the  fail- 

nre  of  the  principal  to  faithfully  perform  the  duties  of 

his  office.    (Holeran  v.  School  District,  10  Neb.,  406;  Potcell 

V.  Powell,  48  Cal.,  234;    Gilbert  v.  Board  of  Education,  45 

Kan.,  31.) 

The  uncontroverted  testimony  in  the  case  warranted 

the  presiding  judge  in  instructing  the  jury  to  return  a 

verdict  for  the  county  and  against  the  parties  stated  in 

the  instruction.     The  judgment  of  the  district  court  was 

right  and  is 

Affirmed. 


Blue  Valley  Lumber  Company  et  al.  v.  A.  D.  Smith,    ir  2931 

W    4941 

Piled  May  6, 1896.    No.  6448. 

1.  Instructions:  Exceptions.  Exceptions  should  be  taken  separately 
to  instructions,  and  not  en  masse. 

2. :    :    Review.     An  exception  to  instructions  numbered 

1,  2,  3,  4,  5,  6,  7,  8,  and  9,  given  by  the  court  to  the  Jury  on  its  own 
motion,  is  in  substance  and  effect  a  general  exception  to  the  whole 
charge,  consisting  of  nine  paragraphs,  and  such  exception  is  not 
available  on  review,  if  any  one  of  the  instructions  was  correct 
and  free  from  criticism. 

8. :  Assumption  of  Fact.    It  is  not  reversible  error  to  refuse  an 

instruction  based  on  an  assumption  of  fact  in  issue  in  the  case. 

4.  Negotiable  Instruments:  Consideration.  A  lack  of  consideration 
is  no  defense  to  negotiable  paper  in  the  hands  of  an  innocent  pur- 
chaser for  value  in  the  usual  course  of  business  before  maturity. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

Brome,  Burnett  &  Jones,  for  plaintiffs  in  error. 

John  P.  Breen,  contra. 

NORVAL,  J. 

This  was  an  action  upon  two  bills  of  exchange  drawn 
by  Abner  Conro  &  Son  upon,  and  accepted  by,  the  Blue 


294  NEBRASKA  REPORTS.  [Vol.48 


Blue  Valley  Lumber  Co.  v.  Smith. 


Valley  Lumber  Company,  and  indorsed  by  F.  N.  Jaynes. 
The  suit  was  brought  by  A.  D.  Smith,  the  owner  of  said 
bills  of  exchange,  against  both  the  acceptor  and  indorser 
thei-eof.  A  verdict  was  returned  in  favor  of  the  plaintiff 
for  the  full  amount  claimed  in  the  petition,  and  from  a 
judgment  rendered  on  the  verdict  the  defendants  have 
prosecuted  error  to  this  court. 

The  Blue  Valley  Lumber  Company,  a  corporation  or- 
ganized under  the  laws  of  this  state,  and  doing  business 
at  the  city  of  Omaha,  on  the  9th  day  of  January,  1892, 
entered  into  a  written  contract  with  Abner  Conro  &  Son, 
a  firm  engaged  in  the  lumber  business  at  Rhinelander, 
Wisconsin,  for  the  purchase  from  the  latter  of  6,000,000 
feet  of  pine  lumber,  then  piled  in  the  yards  of  said  Conro  & 
Son,  at  Rhinelander.  By  the  terms  of  the  contract  the 
lumber  was  to  be  delivered  on  board  of  cars  to  such  per- 
sons as  the  Blue  Valley  Lumber  Company  might  direct, 
and  that  each  party  should  furnish  a  scaler  to  scale  the 
lumber  and  tally  the  shingles  and  lath.  The  bills  of  ex- 
change in  question  were  executed  on  account  of  the  pur- 
chase price  of  said  lumber.  The  Blue  Valley  Lumber 
Company,  for  answer  to  the  petition,  pleads  the  contract 
for  the  purchase  of  the  lumber;  alleges  that  the  quantity, 
(luality,  or  amount  of  the  different  grades  of  lumber 
could  not  be  ascertained  from  an  ordinary  inspection 
thereof;  that  in  order  to  induce  it  to  enter  into  said  con- 
tract said  Conro  &  Son  falsely  represented  to  defendant 
that  there  were  214,415  feet  of  lumber  of  grade  "C"  and 
better,  and  there  were  492,716  feet  of  No.  1  boards  and 
fencing;  that,  relying  upon  said  representations  and  be- 
lieving them  to  be  true,  defendant  was  induced  to  and 
did  enter  into  said  contract  of  purchase;  that  afterwards, 
Avithout  any  knowledge  that  said  representations  re- 
specting the  quantity,  quality,  and  grades  of  said  lumber 
were  untrue,  defendant  did  from  time  to  time  cause  to  be 
shipped  to  various  parties  and  places  in  Nebraska  and 
Kansas  said  lumber,  and  executed  said  drafts  or  bills  of 
exchange;    that  afterwards  defendant  discovered  that 
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said  representations  of  said  Oonro  &  Son  were  false  and 
untrue,  in  this,  that  there  were  not  to  exceed  165,000  feet 
of  grade  "C"  and  better,  and  not  to  exceed  232,000  of  No. 
1  boards  and  fencing;  that  if  the  lumber  had  been  of  the 
quantity,  quality,  and  grades  represented  it  would  have 
been  worth  f80,000,  while  it  was  not  actually  worth  to 
exceed  $55,000;  that  Conro  &  Son,  when  said  representa- 
tions were  made,  knew  that  they  were  false  and  untrue, 
and  were  made  for  the  purpose  and  with  the  design  of 
cheating  and  defrauding  defendant  It  is  further  averred 
that  plaintiff  is  not  an  innocent  purchaser  of  the  bills  of 
exchange;  that  defendant  had  overpaid  Conro  &  Son  for 
the  lumber  actually  obtained  from  them  at  the  time  said 
bills  of  exchange  were  executed,  and  that  said  Conro  & 
Son  released,  in  writing,  defendant  from  any  and  all  lia- 
bility on  account  of  the  contract  for  the  purchase  of  said 
lumber.  The  reply  denies  the  allegations  of  the  answer. 
Evidence  bearing  upon  the  question  of  false  representa- 
tions set  up  in  the  answer  was  conflicting.  That  intro- 
duced by  the  defendant  tended  to  sustain  its  contention. 
Upon  this  branch  of  the  case  the  court  instructed  the 
jury  as  follows: 

"7.  If  you  find  from  the  evidence  that  Conro  &  Son  and 
the  plaintiff  fraudulently  and,  with  the  intent  to  cheat 
and  defraud  defendant,  falsely  represented  that  the  lum- 
ber was  of  a  certain  quality  and  grade,  or  if  said  Conro  & 
Son  fraudulently  and,  with  intent  to  cheat  and  defraud 
defendant,  falsely  represented  that  the  lumber  was  of  a 
certain  quality  and  grade,  and  you  further  find  that 
plaintiff  knew,  or  had  reason  to  know,  or  had  such  infor- 
mation thereon  as  would  have  put  a  reasonable,  cautious, 
and  prudent  man  upon  inquiry,  and  which  inquiry  would 
have  led  to  a  discovery  of  the  fraudulent  representations 
respecting  the  quality  and  grade  of  the  lumber,  if  any 
were  made,  at  the  time  he  obtained  the  ninety-day  draft, 
then  the  assignment  of  the  contract  by  defendant  to 
Jaynes  would  not  prevent  defendant  from  recovering 
upon  its  counter-claim  for  such  damages  as  it  has  proven 
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that  it  has  sustained  by  reason  of  such  fraudulent  repre- 
sentations as  to  the  lumber  received  by  it  prior  to  the 
assignment  to  Jaynes  by  defendant,  under  the  directions 
herein  given  you;  but  if  you  find  for  defendant  upon  its 
counter-claim,  defendant  must  have  satisfied  you  that 
the  representations,  if  any,  as  to  the  quality  of  the  lumber 
v^rere  in  fact  made;  that  they  were  false;  that  they  were 
known  to  be  false  at  the  time  that  they  were  made;  that 
they  were  made  for  the  purpose  of  cheating  and  defraud- 
ing defendant;  that  defendant  believed  such  representa- 
tions and  upon  the  strength  of  which  it  purchased  the 
lumber;  that  defendant  was  damaged  thereby  and  the 
amount  of  its  damage. 

"You  are  further  instructed  that  if  you  find  that  false 
and  fraudulent  representations  as  to  the  quality  of  the 
lumber  were  made,  but  the  defendant  did  not  rely  upon 
such  representations  in  making  the  purchase,  but  had  an 
agent  acting  for  it  as  a  scaler  of  the  lumber,  and  you  find 
that  such  scaler  did  examine  and  determine  the  quality 
of  the  lumber  while  so  acting  for  defendant,  then  defend- 
ant could  not  recover  upon  its  counterclaim.  Nor  could 
defendant  recover  upon  its  counter-claim  if  you  find  that 
at  the  time  of  the  purchase  of  the  lumber,  defendant's 
agent,  Jaynes,  knew,  or  had  reason  to  know,  that  the 
lumber  was  not  as  represented  by  Conro  &  Son,  even 
though  you  find  Conro  &  Son  did  falsely  and  fraudulently 
represent  the  quality  of  the  lumber  for  the  purpose  of 
cheating  and  defrauding  the  defendant" 

The  giving  of  this  instruction  is  assigned  for  error. 
Counsel  for  plaintiff  below  insist  that  no  proper  excep- 
tion was  taken  to  the  instruction  when  given,  therefore 
no  foundation  has  been  laid  for  its  review  by  this  court. 
The  record  shows  that  nine  instructions  were  given  by 
the  trial  judge  on  his  own  motion,  and  the  following  is 
the  only  exception  taken  at  the  time  by  the  defendant: 

"The  Blue  Valley  Lumber  Company,  at  the  time  the 
instructions  were  given,  and  in  the  presence  of  the  court 
and  jury,  excepted  to  instructions  numbered  1,  2,  3,  4,  5, 
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6,  7,  8,  and  9,  given  by  the  court  to  the  jury  on  its  ovrn 
motion. 
"Correct  Scott,  J." 

The  above  is  not  a  separate  exception  to  each  instruc- 
tion given,  but  a  general  exception  to  the  entire  charge 
to  the  jury.  It  does  not  single  out  a  particular  instruc- 
tion as  erroneous,  but  the  defendant  has  excepted  to  the 
charge  eti  masse^  which  is  only  sufficient  to  bring  up  for 
review  the  propriety  of  the  instructions  as  a  whole.  If 
they  were  all  bad,  doubtless  a  sufficient  foundation  is 
laid  for  their  review.  Several  separate  and  distinct 
propositions  are  embodied  in  the  charge  of  the  court, 
some  of  them  are  manifestly  correct,  and  but  one  is  as- 
sailed by  defendant  here.  It  is  the  settled  law  of  this 
state  that  exceptions  must  be  taken  separately  to  instruc- 
tions which  are  deemed  objectionable,  and  that  a  general 
exception  to  the  whole  charge,  involving  more  than  one 
proposition,  will  be  of  no  avail  if  any  one  of  the 
paragraphs  therein  contained  be  correct  or  faultless. 
{McReady  v.  Rogers^  1  Neb.,  124;  Strader  v.  WhitCy  2  Neb., 
348;  First  Nat.  Bank  of  Denver  v.  Loxcreyj  36  Neb.,  290; 
Omalm  Fire  Ins.  Co.  v.  DierkSy  43  Neb.,  473;  Redman  v. 
Yoss,  46  Neb.,  512;  City  of  Omaha  v.  McGavocky  47  Neb., 
313.)  The  exception  preserved  in  the  case  at  bar  is  to  the 
whole  charge,  as  much  so  as  if  the  exception  read  "the 
defendant  excepts  to  the  giving  of  the  instructions  by  the 
court  on  its  own  motion,"  or  had  this  language  been  em- 
ployed in  noting  the  exception :  "Comes  now  the  defend- 
ant and  excepts  to  the  instructions  numbered  from  1  to  9, 
inclusive,  given  to  the  jury  by  the  court  on  the  trial  of 
said  cause."  An  exception  in  substantially  the  same  lan- 
guage as  that  just  quoted  was  held  insufficient  in  Omaha 
Fire  Ins.  Co.  v.  Dierks^  43  Neb.,  473.  It  has  been  repeat- 
edly held,  and  this  is  but  an  application  of  the  principle 
for  which  the  plaintiff  in  this  case  contends,  that  an  as- 
signment in  a  petition  in  error,  or  a  motion  for  a  new 
trial,  that  the  court  erred  in  giving  instructions  1,  2,  3,  4, 
etc.,  is  too  general  to  call  for  review  each  instruction  in- 
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eluded  in  the  group,  and  will  be  examined  no  further 
than  to  ascertain  that  any  one  of  them  was  correct. 
(Hkttt  V.  Kinkaid,  40  Neb.,  178;  McDomild  v.  Bowman^  40 
Neb.,  269;  Jenkins  v,  Mitchell^  40  Neb.,  664;  Murphy  v. 
Oovldy  40  Neb.,  728;  Armann  v.  Buel^  40  Neb.,  803;  Houston 
V.  City  of  Omaha,  44  Neb.,  65;  Schelly  v.  Schwankj  44  Neb., 
504;  Stoppert  t\  merle,  45  Neb.,  105;  Smith  v.  First  Nat. 
Bank  of  Chadron,  45  Neb.,  448.)  Since  exceptions  were 
taken  in  this  case  to  the  instructions  en  masse,  and  one  or 
more  of  the  paragraphs  not  being  erroneous,  upon  prin- 
ciple, as  well  as  authority,  we  are  constrained  to  hold 
that  no  sufficient  foundation  has  been  laid  for  a  review 
by  us  of  the  instruction  above  quoted. 

Complaint  is  made  because  the  court  refused  the  de- 
fendant's third,  fourth,  and  fifth  requests  to  charge, 
which  are  as  follows: 

"3.  If  you  find  from  the  evidence  that  the  drafts  in  suit 
were  given  without  consideration,  or,  in  other  words,  at 
the  time  they  were  executed  and  delivered  there  was  no 
balance  due  said  Conro  &  Son  from  said  Blue  Valley 
Lumber  Company  on  account  of,  and  for  the  purchase 
price  of,  said  lumber,  then  your  verdict  will  be  for  the 
defendant. 

"4.  If  you  find  from  the  evidence  in  this  case  that  after 
the  maturity  of  one  of  the  drafts  in  suit,  the  same  was 
paid  to  the  holder  and  owner  thereof  by  Conro  &  Son, 
the  makers  thereof,  then  plaintiff  cannot  recover  in  this 
action  as  to  such  draft. 

"5.  If  you  find  from  the  evidence  that  defendant 
herein,  at  the  time  of  the  commencement  of  this  action, 
was  not  indebted  to  Abner  Conro  &  Son  on  account  of 
purchase  price  of  said  lumber,  or  in  any  manner  what- 
ever, then  your  verdict  will  be  for  defendant  and  against 
plaintiff  as  to  both  causes  of  action  set  up  and  stated  in 
plaintiff's  petition." 

The  third  and  fifth  requests  to  charge  are  each  based 
on  an  assumption  of  fact  in  issue  in  the  case,  and  for  that 
reason  were  properly  refused.     If  plaintiff  was  an  inno- 
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cent  purchaser  of  either  of  the  bills  of  exchange  or  drafts 
for  value  before  maturity,  he  was  entitled  to  recover, 
even  though  they  were  given  without  consideration,  and 
defendant  was  not  indebted  to  Conro  &  Son  anything  on 
account  of  the  lumber  purchased.  These  drafts  were  ne- 
gotiable in  form, and  as  to  one  of  them  there  was  evidence 
adduced  tending  to  show  the  plaintiff  was  a  good-faith 
purchaser  for  value  before  maturity,  without  notice  of 
any  defense  existing  against  it,  and  if  so,  as  to  such 
paper,  plaintiff  was  protected  and  the  defense  interposed 
against  it  is  unavailing.  It  is  conceded  that  plaintiff 
became  the  owner  of  one  of  the  drafts  after  its  maturity. 
The  instructions  requested  were  framed  upon  the  theory 
that  plaintiff  was  not  an  innocent  purchaser  of  either 
draft,  and  for  that  reason  they  were  faulty.  The  fourth 
request  did  not  contain  a  correct  statement  of  the  law. 
C!onro  &  Son  had  indorsed  one  of  the  drafts,  and  after  its 
maturity  they  made  their  indorsement  good  by  taking 
the  same  up,  and  then  retransferred  the  draft  to  plaintiff. 
The  fact  that  Conro  &  Son  had  lifted  the  draft  would  not 
alone  defeat  a  recovery  in  the  hands  of  plaintiff,  the  un- 
disputed owner.  To  have  that  effect  it  must  be  shown 
that  there  was  nothing  due  thereon,  and  that  was  a  con- 
troverted issue  in  the  case.  The  instruction  assumed, 
ui>on  conflicting  evidence,  that  the  defense  against  such 
draft  was  established,  and  therefore  was  properly  re- 
fused.    The  judgment  is 

Affirmed. 


EBfERY  M.  Stenberg  et  ax.,  v.  State  of  Nebraska,  bx 

RBL.  Charles  B.  Keller  et  al. 

Filed  May  6, 1896.    No.  8281. 

1.  County  Boards:  Jurisdiction:  District  Courts.  A  county  board 
has  exclusive  original  Jurisdiction  to  examine  and  pass  upon 
claims  or  demands  against  the  county  properly  cognizable  for 
audit  and  allowance,  and  the  jurisdiction  of  the  district  court,  as 
to  such,  is  appellate  merely. 
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2.  Appellate  Courts:  Jurisdiction.    An  appellate  court  acquires  n» 

Jurisdiction  of  the  subject-matter  where  the  tribunal  or  body  from 
which  the  appeal  was  taken  possessed  none. 

3.  County  Boards:  Authority  to  Review.    In  the  absence  of  statutory 

authority  one  county  board  cannot  review  or  reverse  the  act  of  a 
prior  board  performed  within  the  scope  of  authority  conferred  by 
law. 

4.  :  Jurisdiction:  Void  Sale  of  Land:  Claim  fob  Purchase 

Money.  Held,  That  the  respondents  had  Jurisdiction  to  examine 
and  allow  relators'  claim. 

5.  :    Courts.    While  boards  of  county  commissioners  exercise 

functions  Judicial  in  their  nature  in  the  allowance  and  rejection 
of  claims  against  the  county,  such  boards  are  not  courts  in  a  con- 
stitutional sense,  or  within  the  general  recognized  acceptation  of 
that  term. 

6.  Counties:  Void  Sale  of  Land.    Douglas  County  v.  Keller,  43  Neb., 

635,  adhered  to. 

7.  Bes  Judicata:  Collateral  Attack.    A  Judgment  by  a  court  having 

Jurisdiction  of  the  parties  and  subject-matter  is  conclusive  upon 
the  parties  thereto  and  their  privies,  unless  reversed  in  appellate 
proceedings.  It  settles  all  matters  litigated,  and  cannot  be  as- 
sailed collaterally. 

8.  Set-Off  and  Counter-Claim.    The  Code  of  Civil  Procedure  relating 

to  set-offs  authorizes  such  defenses  to  be  interposed  before,  but 
not  after  Judgment.  A  court  of  equity,  where  proper  grounds 
exist  therefor,  may  allow  a  set-oft  in  cases  not  provided  for  by 
statute. 

9.  Negotiable  Instruments:  Consideration.    A  promissory  note  with- 

out consideration  is  invalid  as  between  the  original  parties,  and 
cannot  be  enforced  against  the  maker  in  the  hands  of  the  payee. 

Error  from  tte  district  court  of  Douglas  county. 
Tried  below  before  Duffie,  J. 

The  opinion  contains  a  statement  of  the  case. 

William  D.  Beckett  and  Read  d  Beckett^  for  plaintiffs  in 
error: 

1.  The  county  board  as  an  executive  or  administrative 
body  had  no  power  to  comply  with  the  demand  of  Keller 
and  Doane  for  the  return  of  the  money  paid  by  them  on 
account  of  the  purchase  of  the  lots  in  Douglas  Addition. 
{Dareif  v.  Dakota  Comity^  19  Neb.,  722;  State  t).  Alexander^ 
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14  Neb.,  282;  U7iited  States  v.  Stom,  2  Wall.  [U.  S.],  525; 
Moore  v.  Robhins,  96  U.  S.,  530;  Steel  v.  Smelting  Co.,  106 
U.  S.,  447;  United  States  v.  Schnrz,  102  U.  S.,  378;  Union 
River  Logging  R.  Co.  v.  Noble,  147  U.  S.,  165;  Hilliaiyi  v. 
Connelly,  7  Ga.,  172;  Sumner  v.  Colfax  County,  14  Neb., 
524;  Siofiix  City  d  P.  R.  Co.  v.  Washington  County,  3  Neb., 
40;  State  v.  Buffalo  County,  6  Neb.,  454;  Kemerer  v.  State, 
7  Neb.,  132.) 

2.  The  county  board,  as  a  judicial  tribunal,  had  no 
jurisdiction  to  consider  the  petition  of  Keller  and  Doane, 
or  to  adjudicate  upon  the  validity  of  their  deed  from  the 
county.  (Steicart  v.  Otoe  County,  2  Neb.,  181;  Brown  v. 
Otoe  County,  6  Neb.,  115;  Gaston  v.  Commissioners,  3  Ind., 
497;  Board  of  Commissioners  v.  Cutler,  7  Ind.,  6;  Rhode  v. 
Davis,  2  Carter  [Ind.],  53;  State  v.  Conner,  5  Black.  [Ind.], 
325;  Furnas  v.  Nemaha  County,  5  Neb.,  367;  Hotcard  v, 
Dakota  County,  25  Neb.,  233;  State  v.  Buffalo  County,  6 
Neb.,  454;  Dixon  County  v.  Barnes,  13  Neb.,  294;  State  v. 
Merrell,  43  Neb.,  575;  State  v.  Churchill,  37  Neb.,  702;  Sioux 
County  V.  Jameson,  43  Neb.,  265;  Heald  v.  Polk  County,  46 
Neb.,  28;  Dodge  County  v.  Gregg,  14  Neb.,  305;  Streeter  v. 
Rolph,  13  Neb.,  388;  Chicago,  B.  d  Q.  R.  Co.  v.  Skupa,  16 
Neb.,  346;  Republican  V.  R.  Co.  v.  Fink,  28  Neb.,  397;  Hud- 
dleston  v.  Johnson,  71  Wis.,  336;  Fordsen  v.  Gummer,  37 
Minn.,  211 ;  Brooks  v.  Delrymple,  1  Mich.,  145.) 

3.  The  board  of  county  commissioners  having  no  juris- 
diction to  consider  the  petition  of  Keller  and  Doane,  the 
district  court  acquired  none  by  the  appeal.  {Brondberg  v. 
Babbott,  14  Neb.,  517;  Union  P.  R.  Co.  v.  Ogilvy,  18  Neb., 
638;  Stringham  v.  Board  of  Supervisors,  24  Wis.,  594; 
Keeshan  v.  State,  46  Neb.,  155;  Latham  v.  Edgerton,  9  Cow. 
[N.  Y.],  227;  Plunkett  v.  Evans,  50  N.  W.  Rep.  [So.  Dak.], 
961;  Fidelity  Tmst  Co.  v.  Gill  Car  Co.,  25  Fed.  Rep.,  737; 
Piano  Mfg.  Co.  v.  Rasey,  69  Wis.,  246;  Moise  v.  Powell,  40 
Neb.,  674;  Foster  v.  Pierce  County,  15  Neb.,  48;  Toum  of 
Wayne  v,  Caldwell,  1  So.  Dak.,  483;  Fitzgerald  v.  Beebe,  7 
Ark.,  305;  Johnson  v.  Parrotte,  46  Neb.,  51.) 

4.  The  note  and  mortgage  of  Keller  and  Doane  to  the 
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county  constituted  a  good  off-set  against  the  judgment  to 
that  extent,  so  that  it  is  not  the  duty  of  the  plaintiff  in 
error  to  pay  said  judgment  in  full. 

5.  Keller  and  Doane  bought  no  public  grounds  of 
Douglas  county.  They  bought  vacant  lots,  and  the  deed 
of  the  county  for  such  lots  vested  in  them  a  perfect  title. 
(Dillon,  Municipal  Corporations,  sec.  575;  Roberts  t\ 
Xorthem  P.  R.  Co.^  158  U.  S.,  1;  Platten  v.  Board  of  County 
Co7nmi8sionerSy  103  Ind.,  360.) 

Charles  B.  Keller  and  George  W,  Doane^  contra. 

In  reply  to  the  first  proposition  of  plaintiffs  in  error  the 
following  cases  were  cited:  Douglas  County  v.  Keller^  43 
Neb.,  635;  State  v.  Aivdersm^  26  Neb.,  521;  State  v.  Lancas- 
ter County,  6  Neb.,  481;  State  v.  Bahcock,  17  Neb.,  188; 
State  V.  Bechel,  22  Neb.,  158;  State  v.  Benton,  29  Neb.,  460; 
Zottman  v.  City  of  San  Francisco,  20  CaL,  102;  Mayw  of 
Baltimore  v.  Po7'ter,  18  Md.,  301;  Smith  v.  Stevens,  10  Wall. 
[U.  S.],  326;  Still  v.  Lansingiurgh,  16  Barb.  [N.  Y.],  107; 
Dill  V.  Wareham,  7  Met.  [Mass.],  438;  Hurford  v.  City  of 
Omaha,  4  Neb.,  350;  McCracken  v.  City  of  San  Francisco, 
16  Cal.,  628;  Paul  t\  City  of  Kenosha,  22  Wis.,  266. 

The  question  of  jurisdiction  is  no  longer  an  open  one. 
{Douglas  County  v.  Keller,  43  Neb.,  635;  Washington  Bridge 
Co.  V.  Stetcart,  3  How.  [U.  S.],  413;  Skillem  v.  May,  6 
Cranch  [U.  S.],  267*;  Uimely  v.  Rose,  5  Cranch  [U.  B.], 
316* ;  State  v.  Waupaca  Bank,  20  Wis.,  672;  Martin  v. 
Hunter,  1  Wheat.  [U.  S.],  364;  Gaines  v.  Rugg,  148  U.  S., 
242;  Tounkin  v.  Tounkin,  4:4:  Neb.,  729;  Clary  v.  Hoagland, 

6  CaL,  685.) 

The  claims  were  properly  presented  to  the  board  of 
county  commissioners  in  the  first  instance,  and  an  appeal 
from  their  order  of  disallowance  taken  to  the  district 
court.  {Dixon  v.  Barnes,  13  Neb.,  294;  Richardson  County 
V.  Hull,  24  Neb.,  536;  State  v.  Churchill,  37  Neb.,  704;  Heatd 
V.  Polk  County,  46  Neb.,  28;  Maddox  v.  Randolph  County, 
65  Ga.,  216;  McCann  v.  Sierra  County,  7  Cal.,  121;  McLen- 
don  V,  Anson  County,  71  N.  Car.,  38;  Marshall  t\  Baltimore 
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d  0.  R.  Co.,  16  How.  [U.  S.],  325;  Clatk  v.  Saline  County ^ 
9  Neb.,  516.) 

Boards  of  county  commissioners  are  not  courts  within 
the  purview  or  within  the  meaning  of  that  term  as  used 
in  the  constitution,  nor  is  their  action  judicial  within  the 
meaning  of  that  term  as  therein  used.  {Eureka  Sandstone 
Go.  V.  Pierce  Cauntpy  8  Wash.,  237;  Kemerer  v.  State,  7  Neb., 
130;  State  v.  Roderick,  25  Neb.,  629;  State  v.  Harmon,  31 
O.  St,  257;  Ghimee  v,  Brunsmck  County^  1  Hugh  [U.  S.  C. 
C],  270;  Sewing  Machine  Cases,  18  Wall.  [U.  S.],  585;  Dogge 
V.  State,  21  Neb.,  279;  People  v.  Board  of  Supervisors,  65 
N.  Y.,  225;  National  Bank  of  Chemung  v.  City  of  Elmira, 
53  N.  Y.,  49;  People  v.  Supervis(yrs  of  Schenectady,  35  Barb. 
[N.  Y.],  408;  Mathews  v.  Otsego  Supervisors,  48  Mich.,  589; 
Rou)e  V.  Bawen,  28  111.,  117;  Betts  v.  New  HaHford,  25 
Conn.,  185;  Black  v.  Saunders  County,  8  Neb.,  440;  Shurbun 
V.  Hooper,  40  Mich.,  503;  Commissioners  v.  Keller,  6  Kan., 
510;  FM  Swamp  Canal  Co.  v.  McAllister,  74  N.  Car.,  162; 
Perry  v.  King  Cmmty,  26  Pac.  Rep.  [Wash.],  537;  Granger 
V.  Pulaski  County,  26  Ark.,  39;  Hunsacker  v.  Borden,  5  Cal., 
288;  State  v.  Omushy  County,  7  Nev.,  392;  Shanklin  v.  Madi- 
son County,  21  O.  St,  583;  People  v.  Supermsors,  8  Cal.,  58; 
State  V.  Stout,  7  Neb.,  107;  Ltyell  v.  St.  Clair  County,  3  Ma(*l. 
[U.  S.  C.  C],  580;  Rock  Island  County  v.  Steele,  31  111.,  543; 
Schuyler  County  v.  Mercer  County,  4  Gil.  [111.],  20;  Granger 
V.  Pulaski  County,  26  Ark.,  40;  Ward  v.  Hartford  County, 
12  Conn.,  404;  Anderson  v.  State,  23  Miss.,  459;  Maddox  r. 
Randolph  County,  65  Ga.,  216;  McCann  v.  Sierra  County, 
7  Cal.,  121;  McLendon  v.  Anson  County,  71  N.  Car.,  38;  Ex 
parte  Barker,  49  Cal.,  465;  Aldrich  v.  Hawkins,  6  Black. 
[Ind.],  126;  State  v.  Vincent,  46  Neb.,  408.) 

The  title  to  real  estate  was  not  sought  to  be  recovered, 
and  was  not  drawn  in  question  in  the  sense  referred  to  in 
the  constitution.  {Smith  v.  Kaiser,  17  ^eh.,  ISi;  Radley  r. 
O'Leary,  36  Minn.,  173;  Readle  v.  Sutton,  43  Md.,  64;  Niehol' 
son  v.  Walker,  4  111.  App.,  404;  Potts  v.  Magnes,  17  Colo., 
364;  Fulton  v.  HanU>w,  20  Cal.,  487;  Ki^ig  v.  Cliase,  15  >:. 
H.,  10;   Gilbe7i;  v.  Thompson,  9  Cush.  [Mass.],  348;   Mush- 
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rush  V.  DevereauXy  20  Neb.,  49;  Jalenay  v.  Barrett^  38  Vt, 
316;  Campbell  v.  Mc^Hure^  45  Neb.,  608;  Hart  v.  Hart,  48 
Mich.,  175;  Hungerford  v.  RedfoM,  29  Wis.,  345;  Bridges 
V.  Bramniy  33  N.  E.  Hep.  [Ind.],  271;  Conaway  v.  Gore,  27 
Kan.,  126;  Benton  v.  Marshall,  1  S.  W.  Rep.  [Ark.],  201; 
Ijehnm  v.  Dickson,  148  U.  S.,  71;  Quetermous  v.  Hatfield, 
14  S.  W.  Rep.  [Ark.],  1096.) 

In  an  argument  against  the  third  contention  of  plaint- 
iffs in  error  reference  was  made  to  the  following  cases: 
Groves  v.  Richmotid,  56  la.,  69;  Hughes  v.  Hardesty,  13  Bush 
[Ky.],  364;  Real  v.  Hollister,  20  Neb.,  112;  Davidson  v.  Cox, 
10  Neb.,  150;  Dale  v.  Shively,  8  Kan.,  276;  Richardson  v. 
Dorr,  5  Vt,  9;  Thayer  v.  Clemence,  22  Pick.  [Mass.],  493; 
Pollard  V,  Dicight,  8  U.  S.,  429;  Randolph  County  v.  Ralls, 
18  111.,  29;  Leigh  v.  Mason,  1  Scam.  [111.],  249;  VennUlion 
County  V.  Knight,  1  Scam.  [111.],  97;  Williams  v,  BlanJcen- 
ship,  12  111.,  122;  Ginn  v.  Rogers,  4  Gil.  [111.],  131;  Gillen^ 
uxiter  V.  Mississippi  &  A.  R.  Co.,  13  111.,  1;  Allen  v.  Belcher, 
3  Gil.  [111.],  594;  Montgomery  v.  Heilman,  96  Pa.  St.,  44; 
Lee  V.  Parrett,  25  Minn.,  128;  Birks  v.  Houston,  63  111.,  77. 

Citation  as  to  right  of  set-oflE:  Thrall  v.  Omaha  Hotel  Co., 
5  Neb.,  301. 

References  in  reply  to  the  fifth  contention  of  plaintiffs 
in  error:  Chapman  v.  Douglas  County,  107  U.   S.,  348; 
Eureka  Sandstone  Co.  v.  Pierce  County,  8  Wash.,  237;  Barker 
V.  Davies,  47  Neb.,  78. 

NORVAI.,  J. 

This  was  an  application  to  the  district  court  of  Doug- 
las county  by  the  relators  for  a  peremptory  mandamus  to 
compel  the  respondents,  the  board  of  county  commission- 
ers of  said  county,  to  take  the  necessary  steps  to  cause  a 
warrant  to  be  issued  upon  the  county  treasurer  in  favor 
of  relators,  in  payment  of  a  judgment  recovered  in  said 
district  court  by  Charles  B.  Keller  and  George  W.  Doane 
against  Douglas  county  for  the  sum  of  f4,832.62,  and 
costs  taxed  at  |99.73,  which  judgment  was  affirmed  by 
this  court.    {Douglas  County  v.  Keller,  43  Neb.,  635.)    A 
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peremptory  writ  of  mandarmis  was  ordered  as  prayed, 
and  the  respondents  have  brought  the  record  here  for 
review. 

There  is  no  controversy  as  to  the  facts.  The  respond- 
ents insist  that  the  judgment  sought  to  be  enforced  by 
this  proceeding  was  rendered  without  jurisdiction,  and, 
therefore,  is  void.  Before  entering  upon  the  discussion 
of  the  questions  involved,  it  will  not  be  inappropriate  to 
briefly  state  the  facts.  The  county  of  Douglas,  being  the 
owner  of  160  acres  of  land,  which  had  been  purchased 
and  was  used  as  a  poor  farm,  its  board  of  county  com- 
missioners adopted  a  resolution  submitting  to  the  voters 
of  the  county,  for  their  adoption  or  rejection,  the  propo- 
sition to  sell  a  part  of  the  poor  farm  and  with  the  pro- 
ceeds build  a  county  hospital.  This  question  was  voted 
upon  at  the  general  election  held  in  said  county  Novem- 
ber 2,  1886,  and  much  less  than  one-half,  and  but  a  little 
over  one-third,  of  the  total  vote  polled  in  said  county  at 
said  election  was  cast  in  favor  of  said  proposition,  al- 
though it  received  more  than  two-thirds  of  all  the  votes 
cast  on  the  question.  In  February,  1887,  the  east  fifty 
acres  of  the  poor  farm  tract  was  subdivided  into  lots  and 
blocks,  and  platted  as  an  addition  to  the  city  of  Omaha. 
In  the  following  April,  Charles  B.  Keller  and  George  W. 
Doane  purchased  from  the  county  at  public  auction  three 
of  the  lots  for  f4,950.  One-third  of  the  purchase  money 
was  paid  in  cash,  and  for  the  balance  they  gave  to  the 
county  their  three  promissory  notes,  aggregating  $3,300, 
and  secured  the  same  by  mortgage  upon  the  lots.  At  the 
same  time  the  county  commissioners  executed  to  the  pur- 
chasers a  warranty  deed  for  said  lots.  Subsequently 
Keller  and  Doane  paid  two  of  the  notes,  and  likewise 
paid  the  taxes  upon  the  lots  purchased  by  them,  includ- 
ing taxes  levied  by  the  city  of  Omaha  for  street  improve- 
ments. The  other  note  remains  wholly  unpaid.  In  April, 
1892,  Keller  and  Doane  filed  with  the  county  commis- 
sioners a  verified  itemized  account  or  claim  for  the  sums 

paid  by  them  for  said  lots  and  for  taxes,  and  demanded  a 
24 
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return  of  the  money  thus  paid,  on  the  ground  that  the 
deed  was  void  for  lack  of  authority  on  the  part  of  the 
commissioners  to  execute  the  same.  The  demand  was 
refused.  The  claim  was  rejected  and  disallowed,  and  an 
appeal  was  prosecuted  to  the  district  court,  where,  in 
May,  1893,  the  judgment  in  question  was  entered  in  favor 
of  Keller  and  Doane.  The  latter  has  assigned  his  inter^ 
est  therein  to  the  relator,  the  Merchants  National  Bank, 
of  Omaha.  It  is  also  shown  by  the  record  that  there  are 
available  funds  in  the  treasury  of  Douglas  county  suf- 
ficient to  pay  oflf  and  discharge  said  judgment. 

The  theory  of  the  relators  was,  and  is,  that  the  county 
commissioners  in  executing  the  deed  acted  without  au- 
thority of  law,  and  the  conveyance  is  a  nullity,  since  they 
could  not  sell  any  part  of  the  public  grounds  of  the 
county  without  having  first  been  empowered  to  do  so  by 
the  electors  of  the  county;  and  further^  that  the  sale 
being  void,  relators  were  entitled  to  have  the  moneys 
paid  by  them  refunded  by  the  county.  This  contention 
was  sustained  by  the  decision  in  Douglas  Couuty  v.  KeUa\ 
43  Neb.,  635.  It  was  there  held  that  a  sale  by  a  county 
board  of  the  public  grounds  of  the  county,  without  hav- 
ing first  submitted  the  question  to  the  electors  thereof , 
and  without  receiving  the  consent  of  the  majority  of  the 
electors  voting  at  an  election  authorized  by  law,  is  void 
and  passes  no  title  to  the  purchaser.  On  the  other  hand^ 
it  is  strenuously  insisted  by  respondents  that  the  county 
board  was  without  power  to  pass  upon  and  audit  re- 
lator's claim,  and,  therefore,  the  appeal  conferred  no 
jurisdiction  upon  the  district  court  to  adjudicate.  We 
have  been  favored  with  able  and  exhaustive  arguments 
at  the  bar,  and  in  printed  briefs  by  counsel  for  the  re- 
spective parties,  which  have  been  invaluable  aids  in  our 
investigation. 

We  will  first  notice  the  main  question  in  the  case, 
namely:  Is  the  judgment  void  for  want  of  jurisdiction  of 
the  subject-matter?  There  is  no  room  for  doubt  that  the 
district  court,  by  the  appeal,  acquired  no  greater  power 
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or  authority  to  hear  and  determine  the  matter  than  was 
possessed  by  the  county  board.  True,  the  county  ap- 
peared in  the  appellate  court  and  contested  the  claim, 
but  that  is  wholly  immaterial.  Jurisdiction  of  the  per- 
son may  be  waived,  but  consent  cannot  confer  jurisdic- 
tion of  the  subject-matter.  If  the  county  board  had  no 
power  or  authority  to  act  in  the  premises,  it  is  very  evi- 
dent the  district  court  obtained  none,  and  so  say  the  au- 
thorities. {Brondberg  v.  Babbotty  14  Neb.,  517;  Union  P. 
R.  Co.  V.  Ogilvy^  18  Neb.,  638;  Moise  v.  Poxce%  40  Neb., 
671;  Johnson  v.  Parrotte,  46  Neb.,  51;  KeesJian  v.  State,  46 
Neb.,  155.)  This  rule  obtains  in  other  states.  (See  au- 
thorities cited  in  brief  of  respondent.)  It  is  equally  well 
settled  that  a  county  board  has  exclusive  original  juris- 
diction in  the  examination  and  allowance  of  most  claims 
against  the  county.  No  original  action  can  be  main- 
tained against  a  couhty  upon  a  claim  or  demand  properly 
cognizable  for  audit  and  allowance  before  the  county 
board.  As  to  all  such  the  jurisdiction  of  the  district 
court  is  appellate  merely.  {Brown  v.  Otoe  County,  6  Neb., 
Ill;  Clark  i\  Dayton,  6  Neb.,  192;  Dixon  County  v.  Barnes, 
13  Neb.,  294;  Richardson  County  v.  Hull,  24  Neb.,  536,  28 
Neb.,  810;  Fuller  v,  Colfax  County,  33  Neb.,  716;  State  v. 
Merrill,  43  Neb.,  575.) 

It  is  contended  by  respondents  that  the  claim  upon 
which  the  judgment  in  question  was  rendered  was  im- 
properly presented  to  the  county  board,  as  it  is  one 
which  that  body  was  not  authorized  to  act  upon,  for  two 
reasons:  First,  the  county  board,  as  an  executive  or  ad- 
ministrative body,  could  not  return  to  Keller  and  Doane 
the  money  which  they  paid  on  the  lots  without  undoing 
the  acts  of  its  predecessors,  and  one  executive  body  or 
oflBcial  is  powerless  to  review  or  overturn  the  acts  of  for- 
mer officers  or  bodies;  second,  the  county  board,  in  the 
matter  of  the  allowance  of  claims,  is  a  court  or  judicial 
tribunal,  and  as  such  it  was  without  jurisdiction  to  con- 
sider or  pass  upon  the  claim,  because  the  title  to  real 
estate  is  involved.    We  will  notice  these  objections  in  the 
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order  above  stated.  We  do  not  question  the  soundness 
of  the  doctrine  urged  by  respondents,  that  one  executive 
ofMcer  cannot  review  and  reverse  the  acts  of  a  predeces- 
sor performed  in  the  scope  of  his  authority,  for  such  is 
undoubtedly  the  law  when  no  statutory  authority  to  do 
so  is  given,  and  it  was  so  held  and  applied  in  St<ite  v. 
Alexander,  14  Neb.,  280.  That  was  an  application  for 
mandamus  against  the  auditor  and  secretary  of  state  to 
compel  the  registration  of  certain  bonds  of  Dakota 
county  executed  in  pursuance  of  statute  to  replace  other 
bonds  of  the  county  previously  issued  and  registered. 
The  respondents  insisted  that  the  original  bonds  were 
illegal,  because  they  were  in  excess  of  the  amount  the 
county  was  authorized  to  vote.  Lake,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said :  "It  is  only  by  review- 
ing the  action  of  former  officers,  by  which  the  bonds  are 
shown  to  have  been  properly  issued,  that  they  can  now 
say  that  they  were  unauthorized.  This,  we  think,  they 
have  no  right  to  do.  As  to  them,  the  questions  confided 
to  the  judgment  of  and  decided  by  their  predecessors  are 
res  judicata^  and  not  to  be  opened.  ♦  ♦  ♦  There  is  no 
principle  that  we  are  aware  of  which  will  permit  the  re- 
spondents to  overturn  the  action  of  their  predecessors  in 
registering  and  certifying  to  the  legality  of  bonds,  and  a 
peremptory  writ  is  awarded."  The  same  principle  of 
law  is  announced  in  United  States  v.  Stoney  2  Wall.  [U.  S.], 
525;  Moore  v.  Robbins,  96  U.  S.,  530;  United  Staters  t\ 
Schurz,  152  U.  S.,  378;  Noble  v.  Union  River  L.  R.  R.  Co.j 
147  U.  S.,  165;  Uillard  v.  Connelly,  7  Ga.,  172.  The  rule 
deducible  from  the  authorities  is  that  in  order  for  an  act 
by  one  executive  or  administrative  officer  or  board  to  be 
binding  upon  a  successor,  such  officer  must  in  perform- 
ing the  same  have  acted  within  the  scope  of  the  authority 
imposed  by  law.  If  the  act  was  outside  of,  or  exceeded, 
the  power  conferred,  it  is  a  nullity  and  binding  upon 
no  one. 

It  is  argued  that  the  county  board  was  acting  within 
the  scope  of  its  authority  when  it  executed  the  deed. 
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This  court  held  the  reverse  of  this  to  be  true  in  Douglas 
County  V.  Keller^  supra^  where  the  identical  judgment  here 
in  question  was  before  us  for  review.  As  already  stated, 
it  w*as  there  decided  that  the  sale  was  void  and  the  pur- 
chasers acquired  no  title,  inasmuch  as  the  board  had 
not  been  previously  empowered  by  the  requisite  vote  of 
the  electors  of  the  county  to  execute  the  conveyance  of 
the  property,  the  real  estate  being  a  part  of  the  public* 
grounds.  It  is  insisted,  however,  that  no  public  grounds 
were  bought  by  Keller  and  Doane,  but  vacant  lots,  and 
that  it  required  no  vote  of  the  electors  of  the  county  to 
authorize  the  sale  of  such  real  estate;  hence  the  deed 
vested  in  the  purchasers  a  complete  and  perfect  title. 
This  argument  is  based  upon  the  provisions  of  section  22, 
chapter  18,  article  1,  Compiled  Statutes,  which  section 
reads:  "Each  county  shall  have  power:  First — To  pur- 
chase and  hold  the  real  and  personal  estate  necessary 
for  the  use  of  the  county,  and  to  purchase  and  hold,  for 
the  benefit  of  the  county,  real  estate  sold  by  virtue  of 
judicial  proceedings  in  which  the  county  is  plaintiff  or  is 
interested,  and  all  real  estate  conveyed  by  general  war- 
ranty deed  to  trustees,  in  which  the  county  is  the  bene- 
ficiary, whether  such  real  estate  is  situated  in  the  county 
so  interested  or  in  some  other  county  or  counties  of  the 
state-  Second — ^To  sell  and  convey,  or  lease,  any  real  or 
personal  estate  owned  by  the  county.  Third — To  make 
all  contracts  and  to  do  all  other  acts  in  relation  to  the 
property  and  concerns  of  the  county  necessary  to  the 
exercise  of  its  corporate  powers."  The  foregoing  was  not 
referred  to  or  considered  in  the  opinion  in  the  case  of 
Douglas  County  v.  Keller,  but  the  decision  therein  was 
based  upon  sections  23  and  24  and  other  provisions  of 
said  chapter,  which  section  24  declares:  "The  county 
board  shall  not  sell  the  public  grounds,  as  provided  in 
the  third  subdivision  of  the  preceding  section,  without 
liaving  first  submitted  the  question  of  selling  such  public 
grounds  to  a  vote  of  the  electors  of  the  county.''  It  may 
be  that  real  estate  acquired  by  the  county  through  a  tax 
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sale,  or  by  virtue  of  a  sale  under  an  execution  upon  a 
judgment  rendered  in  its  favor  upon  an  official  bond,  or 
other  real  estate,  the  title  to  which  was  acquired  by  the 
county  through  some  other  channel,  but  which  was  not 
purchased  and  used  for  county  purposes,  may  be  sold 
and  conveyed  under  the  provisions  of  said  section  22 
without  the  previous  affirmative  consent  of  the  voters 
of  the  county;  but  whether  so  or  not  we  do  not  decide, 
as  it  does  not  arise  in  this  case.  Said  section  has  no 
application  here,  so  far  as  we  have  been  able  to  discover. 
The  lots  sold  to  Keller  and  Doane  were  parts  of  a  tract 
which  the  county  had  purchased  for,  and  used  as,  a  poor 
farm, — a  purpose  wholly  public  in  its  character, — ^and 
therefore  said  lots  were  parts  of  the  public  grounds  of 
the  county,  which  the  county  board  could  not  dispose  of 
iintil  authorized  so  to  do  in  the  mode  pointed  out  in  sec- 
tion 24.  True,  these  lots  were  parts  of  the  fifty  acres 
of  the  poor  farm  which  had  been  platted  as  an  addition 
to  Omaha,  but  that  was  done  without  the  sanction  of  the 
voters  of  the  county,  and  such  platting  did  not  make 
the  real  estate  included  therein  any  the  less  public 
grounds  of  the  county.  An  officer  cannot  do  indirectly 
what  he  is  forbidden  or  unauthorized  directly  to  do.  If 
this  Scile  is  valid  and  receives  judicial  sanction,  then  it 
will  be  an  easy  matter  to  evade  the  safeguards  of  the 
statute  relating  to  the  sale  of  real  estate  purchased  and 
used  for  county  purposes;  and  there  would  be  nothing  to 
prevent  the  present,  or  some  future,  county  board  of 
Douglas  county  from  selling  pait  of  the  tract  upon  which 
the  court  house  is  erected,  without  having  previously 
submitted  the  proposition  to  do  so  to  the  voters,  if  the 
board,  by  merely  platting  a  part  of  the  tract  or  abandon- 
ing the  same  for  county  purposes,  thereby  makes  such 
real  estate  no  longer  public  grounds  within  the  purview 
of  the  statute.  The  construction  contended  for  by  re- 
spondents is  neither  a  natural  nor  reasonable  one,  but  is 
manifestly  against  the  intention  of  the  law-makers,  and 
we  decline  to  adopt  it.     The  mere  segregating  by  the 
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county  board  of  the  fifty  acres  from  the  poor-farm  tract, 
and  the  platting  thereof  into  blocks  and  lots,  did  not 
confer  power  upon  the  county  commissioners  to  sell  such 
lots  until  first  empowered  to  make  such  sale  in  the  mode 
indicated  by  section  24,  article  1,  chapter  18,  Compiled 
Statutes.  We  therefore  hold  that  the  provisions  of  said 
section  22  of  said  article  and  chapter  are  not  applicable 
here,  and  that  in  making  the  sale  of  said  lots  to  Keller 
and  Doane  the  county  board  failed  not  only  to  keep 
within  the  scope  of  its  powers,  but  acted  without  any 
authority  whatever.  The  statute  has  prescribed  the 
manner  in  which  the  public*  grounds  of  a  county  may  be 
disposed  of,  and  such  mode  must  be  pursued.  If  not, 
there  is  an  entire  la(*k  of  power.  The  legislature  has 
required  that  the  affirmative  consent  of  the  voters  of  the 
county  shall  be  first  given  to  sell  such  grounds,  and  a 
conveyance  without  such  previous  consent  is  not  void- 
able merely,  but  is  absolutely  void,  and  confers  no  title 
upon  the  purchaser.  No  authority  to  sell  these  lots  was 
«^ver  conferred  by  a  vote  of  the  electors  of  the  county  as 
the  statute  required,  therefore  the  deed  was  without  any 
validity. 

The  commissioners,  in  passing  upon  the  claim  of  Kel- 
ler and  Doane,  even  had  they  allowed  it,  would  have  in 
nowise  overruled  or  reversed  any  act  of  their  predeces- 
sors, since  there  had  been  no  prior  decision  or  ruling  by 
the  county  board  upon  the  question  of  refunding  this 
monev  bv  the  county.  It  has  often  been  held  in  this  state 
that  a  county  board,  in  examining  and  passing  upon 
claims  against  the  county,  acts  judicially,  and  the  allow- 
ance or  rejection  by  it  of  a  claim  has  the  force  and  effect 
of  a  judgment,  unless  reversed  or  set  aside  by  appellate 
proceedings.  {State  v.  Buffalo  County, Q  Neb., 454;  Brown  v. 
Otoe  County,  6  Neb.,  Ill;  State  v.  Churchill,  37  Neb.,  702; 
State  V.  Morrill,  43  Neb.,  575;  Siou>x  County  v.  Jamison,  43 
Neb.,  265;  Eeald  v.  Polk  County,  46  Neb.,  28;  State  v.  Yin- 
cent,  46  Neb.,  408.)  But  we  are  unable  to  agree  with 
counsel  for  respondents  that  county  boards  are  courts 
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in  a  constitutional  sense,  or  within  the  general  a(:rei)ta- 
tion  of  that  term.  They  are  not  created  courts  by  the 
constitution,  nor  does  the  present  law  establishing 
county  boards  and  defining  their  duties  and  powers  con- 
stitute them  courts.  They  are  merely  legislative  and 
administrative  bodies,  with  limited  powers,  created  for 
the  transaction  of  county  business,  exercising  in  some 
matters,  it  is  true,  functions  judicial  in  their  nature,  and 
appeals  lie  from  their  decisions  in  certain  matters  pro- 
vided for;  but  that  does  not  make  them  courts.  So,  too, 
oflScers  not  judicial  sometimes  are  clothed  with  judicial 
powers.  A  county  superintendent  of  schools  exercises 
qtutsi-judicial  functions  in  the  changing  of  the  boundaries 
of  school  districts,  and  an  appeal  may  be  taken  from  his 
decision,  yet  there  is  no  superintendent's  court.  The 
state  auditor  in  the  audit  and  allow^ance  of  claims  acts 
judicially,  and  the  right  to  appeal  is  given,  but  that  does 
not  constitute  an  auditor's  court.  Many  other  instances 
might  be  mentiontMl  where  judicial  power,  to  a  limited 
extent,  is  lodged  in  the  hands  of  different  officers  for 
specific  purposes.  "A  court  is  a  body  in  the  government 
organized  for  the  public  administration  of  justice  at  the 
time  and  pla<*e  prescribed  by  law."  (4  Am.  &  Eng.  Ency. 
of  Law,  447.)  County  boards  do  not  fall  within  this  defi- 
nition. They  cannot  issue  subpoenas  for  witnesses. 
The  rules  of  law  governing  the  admission  of  testimony 
in  the  courts  are  not  usually  followed  before  county 
boards  in  passing  upon  claims.  Such  boards  often  act 
without  testimony  and  receive,  and  consider  sufficient, 
evidence  inadmissible  in  courts  of  justice.  County 
boards  do  not  render  judgments.  The  allowance  or  re- 
jection of  a  claim  from  which  no  appeal  has  been  prose- 
cuted has  merely  the  effect  of  a  judgment.  The  statute 
in  no  place  refers  to  such  boards  as  courts.  Nor  does 
the  fact  that  the  law  requires  each  county  board  to  pro- 
cure a  seal  constitute  it  a  court.  Such  seal  is  expressly 
made  by  the  legislature  the  seal  of  the  county,  and  not 
that  of  the  board  as  a  court  or  judicial  tribunal.     That  it 
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is  obligatory  upon  county  commissioners  to  hold  their 
sessions  at  the  court  house  for  the  transaction  of  the 
business  of  the  county  is  not  significant  The  county 
treasurer  and  other  county  officers  are  required  to  hold 
their  offices  in  the  same  building. 

Section  1,  article  6,  of  the  present  constitution  declares 
that  "the  judicial  powers  of  this  state  shall  be  vested  in 
the  supreme  court,  district  courts,  county  courts,  jus- 
tices of  the  peace,  police  magistrates,  and  such  other 
courts  inferior  to  the  district  courts  as  may  be  created 
by  law  for  cities  and  incorporated  towns."  It  will  be 
observed  that  county  boards  are  not  classed  or  referred 
to  above  as  courts.  Certainly  they  are  not  created  as 
such  by  the  language  quoted,  nor  does  it,  as  counsel  con- 
cede, confer  power  upon  the  legislature  to  establish  com- 
missioners' or  supervisors'  courts.  It  merely  empowers 
the  legislature  to  create  courts  inferior  to  the  district 
courts  for  cities  and  incorporated  towns.  Neither  the 
constitution  nor  the  statute  has  constituted  county 
boards  courts,  although,  without  consideration,  this 
court  in  some  of  its  opinions  has,  in  speaking  of  such 
boards,  inaccurately  called  them  "inferior  courts,"  or 
"inferior  tribunals." 

It  is  argued  that  such  boards  were  created  courts  by 
the  legislature  prior  to  the  adoption  of  the  constitution  of 
1866,  and  that  they  were  continued  in  existence  by  the  pro- 
vision found  in  the  first  section  of  the  last  article  of  that 
constitution,  which  declares  that  "all  laws  now  in  force 
shall  remain  in  force  until  altered,  amended,  or  repealed 
by  the  legislature,"  and  also  by  section  4,  article  16,  of  the 
constitution  of  1875,  which  reads:  "All  existing  courts 
which  are  not  in  this  constitution  specifically  enumerated, 
and  concerning  which  no  other  provision  is  herein  made, 
shall  continue  in  existence  and  exercise  their  present 
jurisdiction  until  otherwise  provided  by  law."  The  first 
law  creating  county  boards  was  enacted  at  the  second 
session  of  the  territorial  legislature  of  Nebraska.  (Laws, 
1856,  ch.  20,  p.  70.)    The  next  general  act  relating  to  the 
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powers  and  duties  of  such  boards  was  passed  in  1861 
(LawSy  p.  146);  and  both  acts,  without  material  changes, 
Avere  carried  into  the  Revised  Statutes  of  1866  as  chapter 
9.  Conceding,  as  contended,  that  the  territorial  legis- 
latures intended  by  said  laws  to  create  county  boards  to 
be  courts,  yet  it  is  evident  that  under  section  9  of  the 
organic  act  they  had  no  power  to  do  so.  This  section 
provides  that  "the  judicial  power  of  said  territory  shall 
be  vested  in  a  supreme  court,  district  courts,  probate 
courts,  and  in  justices  of  the  peace."  Thus  it  will  be 
seen  that  congress  vested  the  entire  judicial  power  of  the 
territory  in  the  certain  specified  courts,  and  the  legis- 
lature was  powerless  to  create  any  other  courts  or  judi- 
cial tribunals.  The  provision  in  the  constitution  of  1866 
quoted  above  only  continued  in  existence  laws  then  in 
force,  and  gave  no  new  life  or  vitality  to  statutes  which 
were  invalid.  In  1873  "an  act  concerning  county 
and  county  officers''  (Gen.  Stats.,  p.  232)  was  passed, 
which,  it  is  claimed,  preserved  the  provisions  of  prior 
acts  relating  to  county  boards,  and  created  such  to  be 
courts.  This  act  was  passed  under  the  constitution  of 
1S66,  section  1,  article  4,  of  which  provided  that  the  judi- 
cial power  of  the  state  should  be  vested  in  certain  enu- 
merated courts,  "and  such  inferior  courts  as  the  legis- 
lature may  from  time  to  time  establish."  Section  4  of 
the  same  article  reads  as  follows:  "The  jurisdiction  of 
the  several  courts  herein  provided  for,  both  appellate 
and  original,  shall  be  as  fixed  by  law;  Provided^  That  pro- 
bate courts,  justices  of  the  peace,  or  any  inferior  court 
that  may  be  established  by  the  legislature  shall  not  have 
jurisdiction  in  any  matter  wherein  the  title  or  bounda- 
ries of  land  may  be  in  dispute.  Nor  shall  either  of  the 
courts  mentioned  in  this  provision  have  the  power  to 
order  or  decree  the  sale  or  partition  of  real  estate;  and 
Provided  further,  that  justices  of  the  peace,  and  such  in- 
ferior courts  that  may  be  established  by  the  legislature 
shall  not  have  jurisdiction  when  the  debt  or  sum  claimed 
shall  exceed  one  hundred  dollars,"  etc. 
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C!ounsel  for  respondents  argue  that  the  said  act  of 
1873  created,  as  it  might  do  under  said  section  1,  article 
4,  above  set  out,  county  boards  inferior  courts,  and  that 
such  courts  under  section  4  of  the  same  article  were 
ousted  of  jurisdiction  in  any  matter  involving  the  title 
or  boundaries  of  real  estate;  further,  that  by  virtue  of 
section  4,  article  16,  of  the  present  constitution,  county 
boards  continued  to  exist  as  courts,  with  the  same  limita- 
tion i\»  to  jurisdiction.    We  have  carefully  read  and*  con- 
sidered said  act  of  1873,  and  we  find  nothing  therein 
contained  to  w^arrant  the  conclusion  contended  for  by 
counsel.     If  such  boards  were  by  said  act  constituted 
inferior  courts,  then  they  could  not  examine,  audit,  and 
allow   claims   against  the   county   where  the  amount 
thereof  exceeded  one  hundred  dollars.     Manifestly  such 
was  not  the  intention  of  the  legislature,  and  no  such 
consti'uction  has,  within  our  knowledge,  ever  been  placed 
upon  the  powers  of  the  county  boards.     They  have  uni- 
versally acted  upon  claims  without  regard  to  the  amount 
involved.     True,  this  statute,  as  well  as  the  prior  one 
upon  the  same  subject,  authorized  county  boards  to  pre- 
serve order  and  punish  contempts  by  fine  and  imprison- 
ment, yet  that  did  not  have  the  effect  to  create  such 
boards  judicial  tribunals.     Each  house  of  the  legislature 
possesses  powers  to  punish  for  contempts  in  certain 
cases,  but  this  falls  far  short  of  constituting  it  a  court. 
The  authority  to  punish  for  contempt  is  not  conferred 
alone  upon  a  judge  or  court.     A  notary  public  may 
commit  a  witness  for  contempt  who  refuses  to  give  his 
deposition.     {Dogge  v.  StatCy  21  Neb.,  272.)     If  the  act 
of  1873  constituted  county  boards  inferior  courts,  we 
now  have  no  such  courts,  for  the  legislature  in  1879 
enacted  a  law  relating  to  county  officers,  establishing 
thereby  county  boards,  not  as  courts,  but  as  adminis- 
trative bodies  for  the  transaction  of  county  business, 
and  at  the  same  time  in  express  terms  repealed  the 
said  act  of  1873,  as  well  as  all  acts  or  parts  of  acts  in  con- 
flict with  the  siiid  act  of  1879.    (Session  Laws,  1879,  p. 
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353.)  This  latter  act,  with  some  changes  or  modifications 
not  important  on  tliis  question,  is  still  in  force  and  eflfe(jt. 
In  this  state  we  have  no  commissioners'  or  supervisors* 
courts.  The  conclusion  reached  upon  this  branch  of  the 
case  makes  it  unnecessary  to  consider  the  contention  that 
the  title  to  real  estate  was  involved  in  the  auditing  of  the 
claim  of  Keller  and  Doane. 

It  is  insisted  that  the  judgment  improperly  included 
the  amount  of  taxes  on  these  lots  paid  by  the  purchasers 
to  the  city  of  Omaha.  The  point  raised  goes  to  the 
merits  of  the  original  controversy,  and  is  not  a  proper 
matter  for  consideration  now.  For  us  to  do  so  would  be 
to  investigate  anew,  in  a  collateral  proceeding,  a  ques- 
tion which  was  finally  adjudicated  by  the  judgment 
sought  to  be  enforced.  It  is  a  rule  firmly  established  by 
the  decisions  that  a  judgment  rendered  by  a  court  hav- 
ing jurisdiction  over  the  parties  and  the  subject-matter 
is  conclusive  upon  the  parties  and  their  privies,  and  can- 
not be  assailed  collaterally,  even  though  it  may  have 
been  erroneously  entered.  {State  v.  Buffalo  County,  6 
Neb.,  454;  Bryant  t\  Estahrook,  16  Neb.,  217;  Hiltoti  r. 
Baehman,  24  Neb.,  490;  Yeatman  v.  Yeatman,  35  Neb.,  422; 
Taylor  v.  Coots,  32  Neb.,  30;  Smithson  v,  Sviithson,  37  Neb., 
535;  Ripley  v.  Jjarsen,  43  Neb.,  687.) 

It  is  also  urged  that  Douglas  coimty  is  entitled  to  set 
oflf  against  the  judgment  the  amount  of  the  unpaid  note 
given  by  Keller  and  Doane  as  a  part  of  the  purchase 
price  of  the  lots.  The  provisions  of  the  (^ode  of  Civil 
Procedure  relating  to  set-offs  authorizes  such  defenses 
to  be  interposed  before,  and  not  after,  judgment.  While 
a  demand  in  the  nature  of  a  set-oflf  cannot  be  allowed 
under  the  statute  after  judgment,  yet  a  court  of  equity, 
in  a  proper  case,  may  grant  relief,  as  when  it  is  shown 
that  the  party  against  whom  the  set-off  is  claimed  is  in- 
solvent. {Thrall  v.  Omaha  Hotel  Co,,  5  Neb.,  295;  Bich^nl- 
8on  V.  Doty,  44  Neb.,  73.)  This  is  not  a  suit  in  equity,  but 
strictly  a  law  action.  Besides,  the  insolvency  of  the  re- 
lators is  neither  alleged  nor  proved,  nor  is  any  other 
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ground  for  equitable  cognizance  disclosed  by  the  record. 
Moreover,  if  the  county  is  liable  for  a  return  of  the  money 
paid  by  Keller  and  Doane,  as  we  have  already  decided, 
it  follows  that  the  note  asked  to  be  set  off  is  without  con- 
sideration, and  the  county  is  not  entitled  to  recover 
thereon,  since  said  note  is  one  of  three  executed  as  a  part 
of  the  same  transaction,  and  the  judgment  includes  the 
money  paid  on  the  other  two  notes.     The  judgment  is 


Affirmed. 


Douglas  County  v.  Ohakles  B.  Keller  et  al. 

Filed  May  6, 1896.    No.  8280. 

Counties:  Void  Saxe  op  Land:  Purchase  Money.  This  case  is  con- 
trolled by  the  decision  in  Stenberg  v.  State,  48  Neb.,  299,  decided 
herewith. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Davis  and  Duffie,  JJ. 

William  D.  Beckett  and  Read  &  Beckett^  for  plaintiff  in 
error. 

CJiarles  B.  Keller  and  George  W.  Doane^  contra. 

NORVAL,  J. 

This  is  the  second  appearance  of  this  case  in  this  court, 
the  opinion  affirming  the  judgment  of  the  court  below 
being  reported  in  43  Neb.,  635.  After  the  issuance  of  the 
mandate  and  the  filing  thereof  in  the  district  court,  the 
c(mnty  filed  a  motion  to  set  aside  and  vacate  the  judg- 
ment upon  various  grounds,  among  others,  that  the  court 
had  no  jurisdiction  of  the  subject-matter  of  the  action, 
which  motion  was  subsequently  overruled,  and  the 
county  prosecutes  error  therefrom. 
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Precisely  the  same  questions  argued  and  presented 

herein  were  involved  in  the  case  of  Stenberg  v.  State^  48 

Neb.,  299,  decided  herewith,  and  following  the  decision 

therein,  the  judgment  is 

Affirmed. 


Mary  A.  Small  et  al.  y.  C.  M.  Sandall. 

Filed  Mat  6. 1896.    No.  5887. 

1.  Names:  Account.    In  an  action  upon  an  account  the  plaintiff  should 
sue  in  his  Christian  name,  instead  of  his  initial  letters. 

2. :  Objections:  Appeal.    Objection  that  a  plaintiff  has  not  sued 

in  his  full  Christian  name  may  be  made  at  any  time  before  Judg- 
ment, even  in  the  district  court  on  appeal. 

3.  Husband  and  Wife:  Necessaries:  Wife's  Separate  Bstate.    Un- 

der section  1,  chapter  53,  Compiled  Statutes,  the  wife  is  surety  for 
her  husband  for  the  payment  of  debts  contracted  for  necessaries 
for  the  family,  but  her  separate  estate  is  not  chargeable  until 
after  a  Judgment  has  been  obtained  against  the  husband  for  such 
indebtedness,  and  an  execution  issued  thereon  returned  unsat- 
isfied. 

4.  : : .    Held,  That  the  verdict  is  without  evidence  to 

support  it 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Whi:el.er,  J. 

G.  W.  BemiSy  for  plaintiffs  in  error. 

Harlan  &  Harlan^  contra, 

NORVAL,  J. 

This  was  a  rehearing  of  the  case  reported  in  45  Xeb., 
306.  The  action  originated  in  a  justice  court,  and  from  a 
judgment  against  Mary  A.  Small  she  appealed  to  the 
district  court,  where  a  joint  judgment  was  rendered 
against  her  and  J.  M.  Bell,  the  surety  on  the  appeal  bond. 
Both  prosecuted  a  petition  in  error,  joining  in  the  assign- 
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ment&  Upon  the  former  hearing  the  judgment  was  af- 
firmed on  a  question  of  practice,  namely,  that  a  joint 
assignment  of  error  in  a  petition  in  error  by  several  par- 
ties, which  is  not  well  taken  as  to  all  who  joined  therein, 
will  be  overruled  as  to  all.  Having  entertained  a  doubt 
whether  the  rule  was  correctly  applied  to  the  case  at  bar, 
a  rehearing  was  allowed.  Since  which  time,  on  motion 
of  Bell,  the  proceedings  were  dismissed  as  to  him ;  there- 
fore, the  question  upon  which  the  former  decision  turned 
has  been  eliminated. 

Complaint  is  made  that  the  plaintiff  did  not  sue  in  his 
full  Christian  name,  but  by  the  initial  letters  alone.  The 
action  being  upon  an  account,  plaintiff's  full  Christian 
name  should  have  been  set  forth.  It  was  a  misnomer 
not  to  do  so.  It  is  a  defect  or  irregularity  which  may  be 
waived,  and  will  be  so  treated  unless  raised  before  judg- 
ment {Scarborough  v.  Myriek,  47  Neb.,  794,  and  cases 
there  cited.)  In  the  case  at  bar  the  question  was  raised 
before  trial,  by  setting  it  up  in  the  answer,  which  aver- 
ment was,  on  motion  of  the  plaintiff,  stricken  out  Plaint- 
iff insists  that  this  ruling  was  right  for  two  reasons: 
First,  the  proper  remedy  is  by  motion  to  require  the 
petition  to  be  corrected  in  that  regard;  second,  that  the 
answer  setting  up  the  matter  alluded  to  presented  a  new 
and  different  issue  from  the  one  tried  in  the  justice  court, 
where  the  action  originated,  which  is  not  permissible. 
Undoubtedly  the  appropriate  remedy  is  by  motion,  and  it 
is  the  better  practice  to  call  the  attention  of  the  court  to 
the  defect  in  that  mode,  yet  it  may  be  raised  by  plea  as 
well.  {Burlington  d  M.  R.  R.  Co.  v.  Dick,  7  Neb.,  242.)  Ob- 
jection that  a  party  plaintiff  is  designated  by  the  initials 
of  his  Christian  name  may  be  made  at  any  time  before 
judgment,  and  the  fact  that  it  was  not  presented  in  the 
justice  court  constitutes  no  waiver.  Permitting  the  ques- 
tion to  be  raised  for  the  first  time  in  the  district  coui-t 
does  not  violate  the  rule  which  requires  a  defendant  to 
try  his  cause  upon  the  same  defenses  in  the  appellate 
court  as  in  the  court  of  original  jurisdiction.     The  rule 
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has  its  exceptions;  besides,  it  has  reference  to  defenses 
interposed  to  the  merits  of  the  controversy.  If  a  non- 
resident should  bring  his  action  in  a  justice  court  without 
giving  security  for  costs,  can  there  be  any  doubt  that  the 
defendant  might  for  the  first  time  demand  that  such  se- 
curity should  be  given  while  the  cause  was  pending  on 
appeal  in  the  district  court?  Clearly  not  So,  too,  we 
think,  the  defendant  had  the  right  to  insist  in  the  district 
court  that  the  plaintiff  amend  his  petition  by  setting 
forth  therein  his  full  Christian  name,  and  the  court  erred 
in  not  requiring  it  to  be  done. 

The  judgment  is  erroneous  for  the  further  reason  that 
it  is  not  supported  by  the  evidence.  The  action  is  on  an 
account  in  favor  of  Oscar  Froid,  plaintiff's  assignor,  for 
two  pairs  of  shoes,  J4.50,  for  the  children  of  Mr.  and  Mrs. 
Small,  and  50  cents  for  repairing  children's  shoes.  Froid 
charged  the  items  to  Mrs.  Small,  yet  he  testified  that  he 
did  not  know  who  got  one  pair,  or  who  procured  the  re- 
pairing to  be  done,  but  does  state  that  the  other  pair  was 
obtained  by  the  daughter  of  Mrs.  Small.  J.  W.  Small, 
the  defendant's  husband,  testified,  which  is  uncontra- 
dicted, that  he  went  with  his  daughters  to  Froid's  place 
of  business  and  purchased  the  shoes  and  ordered  the 
repairing  on  witness'  own  account,  and  that  subsequently 
the  bill  was  presented  to  him  for  payment  It  is  undis- 
puted that  Froid  made  out  and  gave  to  C.  F.  Bawalt  for 
collection  a  bill  against  Mrs.  Small  for  the  items  sued  for, 
which  Rawalt  presented  to  Mr.  Small  for  payment.  Mrs. 
Small's  testimony  shows  she  never  authorized  either  her 
husband  or  their  daughters  to  purchase  the  articles  in 
question.  There  is  not  a  line  of  testimony  to  prove  that 
the  defendant  either  bought  or  ordered  the  goods,  or  pro- 
cured the  repairing  to  be  done,  or  authorized  any  one  else 
to  do  so  on  her  account;  hence  she  is  not  liable.  There 
is  evidence  tending  to  show  that  the  account  was  pre- 
sented to  the  defendant  and  she  agreed  to  pay  it;  but 
that  does  not  make  her  liable,  if  in  fact,  as  the  evidence 
shows,  the  debt  was  her  husband's,  since  the  agreement 
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not  being  in  writing  was  void,  under  the  statute  of 
frauds.  The  statute  provides:  "All  property  of  a  mar- 
ried woman  not  exempt  by  law  from  sale  on  execution 
or  attachment  shall  be  liable  for  the  payment  of  all 
debts  contracted  for  necessaries  furnished  the  family  of 
said  married  woman  after  execution  against  the  husband 
for  such  indebtedness  has  been  returned  unsatisfied 
for  want  of  goods  and  chattels,  lands  and  tenemei^ts, 
whereon  to  levy  and  make  the  same^"  (Compiled  Stat- 
utes, ch.  53,  sec.  1.)  While  the  items  in  this  account, 
doubtless,  were  for  necessaries  furnished  the  family,  that 
is  no  ground  for  a  recovery  in  this  case  under  the  section 
quoted.  The  petition  was  not  framed  under  the  statute. 
There  is  no  allegation  therein  that  the  account  is  for  nec- 
essaries furnished  the  defendant's  family,  nor  does  it 
appear,  by  averment  or  otherwise,  that  a  judgment  has 
been  recovered  against  Mr.  Small  upon  which  an  execu- 
tion has  been  issued  and  returned  unsatisfied.  Nor  is 
Mr.  Small  a  party  to  this  suit.  The  statute  makes  the 
wife  surety  for  the  husband  for  necessaries  furnished  for 
the  family,  and  her  estate  is  not  bound  until  a  judgment 
has  been  obtained  against  the  husband  and  an  execution 
has  been  returned  unsatisfied.  {George  v.  Edm^ey^  36  Neb., 
604.)  In  no  view  of  the  case  does  the  evidence  sustain  the 
verdict  The  judgment  will  be  reversed  and  the  cause  re- 
manded, with  instructions  to  permit  the  plaintiff,  if  he  so 
desires,  to  amend  his  petition  by  setting  forth  his  Chris- 
tian name. 

BbYERSED  and  BBBiANDBD. 


25 
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4»''^   Fred  Drexel  et  al.,  appellants,  v.  James  Richards 

50    618 

ET  AL.,  APPEI.LEES. 

Filed  May  6, 1896.    No.  6498. 

1.  Mechanics'  Liens:  Contracts.    The  right  to  a  lien  secured  by  the 

provisions  of  section  2,  article  1,  chapter  54,  Complleid  Statutes,  j 

does  not  depend  upon  the  terms  of  the  contract  between  the  owner 
of  the  building  and  the  original  contractor,  but  upon  the  ground 
that  the  subcontractor  furnished  materials  or  performed  labor  in 
the  erection  of  the  building,  and  that  he  has  complied  with  the- 
requirements  of  said  section. 

2.  :  Subcontractors.  To  entitle  a  subcontractor  to  a  lien,  he- 
must  file  in  the  office  of  the  county  clerk,  within  sixty  days  from 
the  date  of  the  last  item  of  material  furnished  or  labor  performed, 
the  sworn  statement  required  by  said  section  2. 

3.  :  Decree  for  Defendants.    Evidence  examined,  and  held  to 

sustain  the  decree  of  the  district  court  refusing  plaintiffs  a  lien. 

Appeai^  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J. 

B.  O.  Burbank,  for  appellants. 

Calkins  &  Pratt  and  Kennedy^  Gilbni  d  Anderson^  contra. 

Norval,  J. 

This  was  a  suit  in  equity  by  plaintiffs,  as  subcontract- 
ors, to  foreclose  a  mechanic's  lien.  From  a  decree  re- 
fusing a  lien  plaintiffs  appeal. 

The  defendants,  R.  L.  Dow  ning  and  J.  J.  Bartlett,  in 
August,  1890,  entered  into  a  contract  wnth  the  firm  of 
Richards  &  Co.  whereby  the  latter  agreed  to  furnish  all 
the  material  and  perform  all  the  labor  and  erect  for 
Downing  &  Bartlett  a  brick  and  stone  business  block  in 
the  city  of  Kearney,  for  the  agreed  sum  of  $22,000. 
Richards  &  Co.  thereupon  sublet  the  cut  stone  and  the 
stone  work  to  plaintiffs,  Drexel  &  Foil,  for  the  stipulated 
price  of  $5,049.  Their  contract  called  for  the  carving  of 
a  certain  granite  column  furnished  and  set  by  the  sub- 
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contractors  in  the  building.  Plaintiffs  completed  their 
work  according  to  plans  and  specifications,  excepting 
said  carving,  which  was  never  done,  and  on  April  30, 
1891,  more  than  sixty  days  after  the  furnishing  of  the 
last  item  of  materials  and  the  performing  of  the  last 
labor,  plaintiffs  filed  an  itemized  account  of  said  work 
and  labor,  duly  verified,  with  the  county  clerk  of  Buffalo 
county,  claiming  a  mechanic's  lien  upon  the  premises 
and  building  thereon  erected  for  the  full  contract  price. 
The  court  found  upon  the  issues  presented  by  the  plead- 
ings as  follows: 

"1.  That  the  plaintiffs,  Drexel  &  Foil,  did  not  furnish 
the  stone  in  the  rough  for  the  building  in  question,  that 
being  furnished  by  the  Kearney  Stone  Works  to  Rich- 
ards &  Co.,  Drexel  &  Poll  only  cutting  the  same. 

"2.  That  cutting  the  holes  for  putting  up  the  shields 
and  other  iron  work  was  no  part  of  plaintiffs'  contract, 
and  that  they  did  not  in  fact  do  or  perform  the  same. 

"3.  That  the  plaintiffs  did  offer  to  carve  the  granite 
column  on  the  23d  day  of  April,  1891,  but  that  it  had 
been  agreed  between  the  owners  and  principal  contract- 
ors in  the  month  of  February,  1891,  that  this  carving  was 
to  be  dispensed  with.  The  plaintiffs  had  completed  their 
work  in  November  or  December,  1890,  and  had  aban- 
doned any  further  execution  of  the  same,  and  that  the 
offer  to  carve  the  column  made  in  April  was  made  after 
the  building  was  turned  over  to  the  owners  and  was  oc- 
cupied by  their  tenants,  and  that  said  offer  was  not  made 
in  good  faith  as  a  continuation  of  the  original  contract, 
or  as  a  part  of  it,  but  was  made  after  abandoning  their 
work,  for  the  sole  and  only  purpose  of  reviving  their 
right  to  a  lien. 

"4.  That  said  lien  was  not  filed  in  the  time  required  by 
law,  and  was  and  is  void,  and  the  defendants  Downing  & 
Bartlett  are  entitled  to  a  decree  cancelling  the  same." 

It  is  argued  that  the  first  of  the  above  findings  is 
against  the  weight  of  the  evidence.  Whether  this  con- 
tention is  well  founded  or  not  we  shall  not  stop  to  con- 
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sider,  inasmuch,  if  said  finding  is  wrong,  still  the  decree 
must  be  affirmed  for  the  reasons  hereafter  stated. 

The  second  finding  is  not  assailed  by  the  plaintiffs,  so 
far  as  we  have  been  able  to  discover.  Evidence  was  ad- 
duced upon  the  trial  tending  to  prove  that  within  sixty 
days  prior  to  the  filing  of  the  plaintiffs'  claim  for  a  me- 
<?hanic's  lien  some  holes  were  drilled  in  the  stones  for 
putting  up  the  shields  and  other  portions  of  the  iron 
work  of  the  building  in  question.  The  purpose  of  this 
was  to  shoTv  that  the  lien  was  perfected  and  filed  in  time. 
The  finding  is,  however,  supported  by  ample  testimony. 
There  is  in  the  bill  of  exceptions  evidence  tending  to 
prove  that  the  drilling  of  those  holes  was  no  part  of 
plaintiffs'  contract,  but  that  it  was  the  duty  of  the  iron 
contractor  to  do  this  work.  Moreover,  that  plaintiffs 
did  not  drill,  or  cause  to  be  drilled,  said  holes,  but  even 
if  it  was  for  them  to  perform  the  work,  the  testimony 
shows  that  it  was  done,  and  the  shields  put  up  in  Febru- 
ary, 1891,  more  than  sixty  days  before  the  filing  of  the 
claim  for  a  lien. 

A  careful  perusal  and  consideration  of  the  testimony 
convinces  us  that  it  is  ample  to  support  the  third  and 
fourth  findings,  except  as  to  the  time  stated  when  plaint- 
iffs completed  their  work.  Instead  of  the  last  work 
being  done  by  them  in  November  or  December,  1890,  it 
was  on  January  23,  1891,  but  this  error  is  not  material, 
since  ninety  days  elapeed  thereafter  before  the  filing  of 
the  lien. 

It  is  strenuously  insisted  that  Bartlett  &  Downing  are 
estopped  by  their  conduct  from  now  insisting  that  plaint- 
iffs did  not  file  their  claim  for  lien  within  the  statutory 
period  of  sixty  days.  This  is  based  upon  the  fact  that 
they  forbade  and  refused  to  permit  plaintiffs  to  carve  the 
column  on  April  23,  1891,  when  they  went  to  Kearney 
for  the  purpose  of  doing  that  work.  On  the  other  hand, 
the  defendants  insist,  and  the  trial  court  so  found,  that 
plaintiffs  had  previously  abandoned  the  further  execu- 
tion of  their  contract,  and  this  last  contention,  in  our 
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judgment,  is  not  without  evidence  to  sustain  it.  By  the 
contract  entered  into  between  defendants  and  Richards 
&  Co.  the  building  was  to  have  been  completed  by  De- 
cember 31, 1890,  and  the  corner  room  thereof  by  Novem- 
ber 1  of  the  same  year.  The  time  of  the  completion  of 
the  building  was  waived  by  the  defendants  by  permitting 
work  to  be  performed  thereon  after  the  period  fixed  in 
the  contract,  but  that  did  not  leave  the  time  for  finishing 
the  building  wholly  optional  to  either  the  contractors  or 
subcontractors.  It  was  shown  that  on  January  18, 1891, 
five  days  before  plaintiffs  ceased  work  upon  the  building, 
defendants  applied  to  Richards  &  Co.,  the  original  con- 
tractors, to  have  the  column  carved,  and,  by  their  direc- 
tions, Mr.  Downing,  one  of  the  defendants  herein,  sent  to 
the  plaintiffs  the  following  letter,  on  the  day  it  bears 
date: 

"Kearney,  Nebraska,  January  18,  1891. 

"To  Drexel  &  Foll,Omaha — Gentlemen:  Can't  you  send 
men  at  once  to  finish  carving  my  column.  I  intend  get- 
ting in  the  front  room  by  the  first  of  February,  and  wish 
that  column  finished  before  that  time.  Please  attend  to 
it  at  once,  and  oblige 

"Yours  truly,  R.  L.  Downing." 

While  this  letter  was  received  by  Drexel  &  Foil,  they 
never  in  any  manner  answered  or  paid  any  attention  to 
it,  or  complied  with  the  request.  This  letter  had  tlie 
effect  to  extend  the  time  of  performance  of  the  contract 
to  February  1,  1891,  but  not  to  a  later  date.  The  evi- 
dence also  discloses  that  Mr.  Drexel  went  to  Kearney  on 
March  2, 1891,  for  the  purpose  of  getting  some  money  on 
his  contract,  and  that  Mr.  Downing  refused  to  pay  any 
money.  Had  plaintiffs  then  filed  their  claim  for  lien  it 
would  have  been  in  time,  but  they  did  not  do  so,  nor  did 
Drexel  inform  Mr.  Downing  that  it  was  his  purpose  to 
carve  the  column.  We  think  that  an  abandonment  of 
the  contract  by  plaintiffs  was  established.  The  column 
which  was  to  be  carved  supports  the  corner  of  the  build- 
ing and  stands  in  front  of  the  entrance  to  one  of  the 
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rooms.  When  plaintiffs  offered  to  do  the  carving  in 
April,  this  room  was  occupied  for  business  purposes,  and 
had  the  defendants  permitted  the  carving  to  be  then 
done,  the  necessary  staging  would  have  so  blocked  the 
entrance  as  to  require  the  closing  of  this  room  until  the 
Avork  was  finished.  Under  the  circumstances  the  defend- 
ants were  justified  in  not  allowing  the  column  to  be  then 
carved.  Had  plaintiffs  attempted  to  perform  the  work 
within  the  period  specified  in  the  contract  for  the  com- 
jdetion  of  the  building,  and  had  been  prevented  from  so 
doing  by  Downing  &  Bartlett,  the  case  might  be  more 
favorable  to  plaintiffs. 

It  is  urged  that  during  the  w  inter  time  it  is  too  cold 
to  do  this  carving,  owing  to  the  frost.  If  granite  cannot 
be  carved  in  cold  weather, plaintiffs  should  have  done  this 
part  of  their  work  before  winter  began,  and  no  explana- 
tion is  given  for  their  not  having  done  so.  Again,  no 
excuse  on  account  of  the  weather  was  made  until  this 
controversy  arose.  Moreover,  there  is  in  the  record  tes- 
timony tending  to  show  that  granite  can  be  carved  suc- 
cessfully during  any  season  of  the  year. 

Complaint  is  also  made  that  by  an  arrangement  en- 
tered into  between  Downing  &  Bartlett  and  Richards  & 
Co.,  the  principal  contractors,  the  carving  of  the  column 
was  dispensed  with,  and  that  Drexel  &  Foil  were  not 
notified  thereof.  We  do  not  regard  this  feature  of  the 
case  important.  The  defendants  had  the  right  to  change, 
alter,  or  modify  the  original  contract  as  they  and  their 
contractors  might  agree,  and  we  know  of  no  law  which 
required  Downing  &  Bartlett  to  notify  the  subcontract- 
ors of  such  changes.  We  do  not  say  that  the  rights  of 
a  subcontractor,  without  his  consent,  can  be  impaired  or 
affected  by  subsequent  agreements  of  the  parties  to  the 
original  contract.  The  decision  in  this  case  does  not 
hinge  upon  the  fact  that  the  original  contract  for  the 
construction  of  the  building  was  modified,  but  rather 
upon  the  fact  that  plaintiffs  abandoned  the  work,  and 
failed  to  file  their  lien  in  the  period  fixed  by  law\     The 
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right  to  a  lien  given  to  a  subcontractor  by  the  provisions 
of  section  2  of  the  mechanics-  lien  law  does  not  depend 
upon  the  terms  of  the  contract  between  the  owner  of  the 
building  and  the  original  contractor,  but  upon  the 
ground  the  subcontractor  furnished  the  materials  or 
performed  labor  in  the  erection  of  the  building  {Colpetzer 
V.  Trinity  Chmxh,  24  Neb.,  113);  but  such  lien  does  not 
exist  until  the  statute  has  been  complied  w^ith.  To  en- 
title a  subcontractor  to  a  lien,  he  must  file  in  the  oflBce 
of  the  county  clerk,  within  sixty  days  from  the  date  of 
the  last  item  of  material  furnished  or  labor  performed,  a 
sworn  statement  in  compliance  with  section  2,  article  1, 
chapter  54,  Compiled  Statutes.  (Wells  v.  David  City  Im- 
provement Co.y  43  Neb.,  366;  Buchanun  v.  SetdeUy  43  Neb., 
559.)  The  plaintiffs  having  failed  to  comply  with  the  re- 
quirements of  said  section  2,  they  are  not  entitled  to  a 

lien.     The  decree  is 

Affirmed. 


State  of  Nebraska,  ex  rel.  George  H.  Downing,  v. 
William  L.  Greene,  District  Judge. 

Filed  May  6. 1896.    No.  8415. 

1.  Bestraining  Order:  Supersedeas.  The  provisions  of  section  677 
et  Hcq.  of  the  Code  of  Civil  Procedure,  providing  for  the  execution 
of  a  supersedeas  bond  upon  the  dissolution  of  a  temporary  injunc- 
tion, have  no  application  to  a  mere  restraining  order  granted  to 
prevent  the  commission  of  an  act  until  a  hearing  can  be  had  upon 
an  application  for  a  temporary  injunction. 

2. :  County  Judge.   A  county  judge  possesses  the  power  to  allow 

a  restraining  order  pending  a  hearing  of  an  application  for  a 
temporary  injunctional  order. 

3. :  Time.  A  restraining  order  ceases  to  be  operative  on  the  ex- 
piration of  the  date  fixed  by  Its  terms. 

4.  . :   Undebtaking.    An  order  granting  a  temporary  injunction 

does  not  become  effective  until  an  undertaking  Is  executed  by  the 
party  applying  for  the  writ. 
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5. :  .    A  bond  given  to  secure  a  restraining  order  will  not 

give  effect  to  a  temporary  Injunction  subsequently  allowed  in  the 
same  case.  A  new  bond  must  be  executed  on  the  granting  of  the 
latter  order. 

€• :  .  Where  a  temporary  injunction  has  never  been  op- 
erative, owing  to  the  failure  to  give  the  undertaking  required  by 
statute,  the  giving  of  a  supersedeas  bond,  upon  the  dismissal  of 
the  suit  by  the  court,  would  not  give  the  order  of  injunction  any 
validity. 

Original  application  for  mandamus  to  compel  respond- 
ent to  fix  the  amount  of  a  supersedeas  bond.    Writ  denied. 

Marston  d  Marstoriy  for  relator. 

W.  D.  Oldham  and  E.  C.  Calkins^  contra. 

NORVAIi,  J. 

This  is  an  original  application  for  a  writ  of  m^ndamAia 
to  compel  the  respondent,  as  judge  of  the  twelfth  judicial 
district,  to  fix  the  amount  of  a  supersedeas  bond  to  be 
given  by  the  relator  in  a  cause  lately  determined  in  the 
district  court  of  Buffalo  county,  wherein  the  relator  was 
plaintiff  and  A.  F.  Lewis  and  Mary  J.  Lewis  were  defend- 
ants. The  Lewises,  on  and  prior  to  the  6th  day  of  Au- 
gust, were  engaged  in  the  laundry  business  in  the  city  of 
Kearney,  and  on  said  day  they  sold  said  business  to  the 
relator,  and  in  the  contract  covenanted  and  agreed  not 
to  engage  therein  in  said  city  for  and  during  the  ensuing 
five  years.  Subsequently  the  Lewises,  in  violation  of 
the  terms  and  stipulations  of  said  contract,  conducted 
a  laundry  business  in  the  city  of  Kearney,  and  thereupon 
relator  brought  this  action  in  the  district  court  to  enjoin 
them  from  further  prosecuting  the  same.  Application 
was  made  to  the  county  judge  of  Buffalo  county  for  a 
temporary  injunction,  who  "ordered  that  said  petition 
stand  for  hearing  before  the  district  court  in  and  for 
said  county  October  21, 1895,  at  9  o^clock  A.  M.,  and  that, 
in  the  meantime,  the  said  defendants,  and  each  of  their 
employes,  agents,  or  attorneys,  be  restrained  from  en- 
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gaging  in  and  carrying  on  a  laundry  business  in  Kearney, 
Nebraska,  upon  the  plaintiff's  executing  an  undertaking 
to  the  defendants  in  the  sum  of  fSOO,  conditioned  as  re- 
quired by  law,  said  undertaking  to  be  approved  by  the 
clerk  of  the  district  court  of  said  county."  Plaintiff  on 
the  same  day  filed  with  the  clerk  of  the  district  court 
his  undertaking,  in  accordance  with  said  order  of  the 
county  judge,  which  bond  was  duly  approved  by  said 
clerk.  No  hearing  was  had  before  the  district  court  at 
the  time  set  by  the  county  judge,  owing  to  the  absence 
from  the  county  of  Judge  Sinclair,  the  then  judge  of  the 
twelfth  district.  On  October  25,  1895,  an  amended  peti- 
tion was  filed  in  said  cause,  which  was  presented  to 
Judge  Sinclair,  who  indorsed  thereon  the  following 
order: 

"Upon  reading  the  foregoing  amended  petition  of  the 
plaintiff,  duly  verified,  it  is  hereby  ordered  that  an  6rder 
of  this  court  be  issued  by  the  clerk  thereof,  enjoining 
and  restraining  the  defendants,  and  each  of  them,  their 
agents,  employes,  and  attorneys,  as  prayed  in  said 
amended  petition;  and  it  is  further  ordered  that  the 
bond  of  the  plaintiff  heretofore  filed  in  said  cause,  and 
approved  by  the  clerk  of  this  court,  stand  in  all  respects 
as  the  bond  securing  the  defendants  from  all  damages 
which  may  occur  to  them  by  reason  of  the  wrongful 
issuing  of  the  order  herein  directed. 

"Hector  M.  Sinclair, 
^^Judge  of  Twelfth  Judicial  District^  l!fehra8ka,^^ 

On  March  21,  1896,  application  was  made  to  the  re- 
spondent, the  present  judge  of  the  district  court  of 
Buffalo  county,  for  a  temporary  injunction,  which  appli- 
cation was  denied,  and  the  action  was  dismissed  on  the 
ground  that  the  respondent  was  of  the  opinion  that  the 
contract  set  out  in  the  petition  was  in  violation  of  sec- 
tion 1,  chapter  91a,  of  the  Compiled  Statutes,  relating  to 
trusts.  Respondent  having  refused  to  fix  the  amount 
of  a  supersedeas  bond,  this  proceeding  was  brought  to 
compel  him  to  do  so. 
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The  sole  question  presented  by  the  record  for  consid- 
eration is  whether,  under  the  provisions  of  section  677 
ct  seq.  of  the  Code  of  Civil  Procedure,  the  relator  is  enti- 
tled to  give  a  supersedeas  bond  to  stay  the  commission 
of  the  acts  sought  to  be  restrained  by  the  said  suit  dis- 
missed by  the  respondent,  pending  a  review  of  said  cause 
in  this  court.     The  fourth  subdivision  of  said  section  677 
l)rovide8  that  "when  the  judgment,  decree,  or  final  order 
dissolves  or  modifies  any  order  of  injunction     ♦     ♦     ♦ 
the  supersedeas  bond  shall  be  in  such  reasonable  sum  as 
the  court,  or  judge  thereof  in  vacation,  shall  prescribe, 
conditioned,     •     ♦     ♦     and  such  supersedeas  bond  shall 
stay  the  doing  of  the  act  or  acts  sought  to  be  restrained 
by  the  suit,  and  continue  such  injunction  in  force,  until 
the  case  is  heard  and  finally  determined  in  the  supreme 
court,"  etc.     By  this  section  authority  is  conferred  for 
the  giving  of  a  supersedeas  bond  when  an  injunction 
is  dissolved  by  a  final  order  or  decree,  or  is  modified. 
Section  679  of  the  Code  provides  "that  in  case  of  the  dis- 
solution or  modification  by  any  court,  or  any  judge  at 
chambers,  of  any  temporary  order  of  injunction  which 
lias  been  or  may  hereafter  be  granted,  the  court  or  judge 
so  dissolving  or  modifying  said  order  of  injunction  shall 
at  the  same  time  fix  a  reasonable  sum  as  the  amount  of 
a  supersedeas  bond,  which  the  person  or  persons  apply- 
ing for  said  injunction  may  give,  and  prevent  the  doing 
of  the  act  or  acts  the  commission  of  which  was,  or  may 
be  sought  to  be,  restrained  by  the  injunction  so  dissolved 
or  modified."    Section  680  designates  the  time  within 
which  such  supersedeas  bond  shall  be  given,  the  number 
of  sureties,  the  oflRcer  who  shall  approve  the  same,  and 
the  conditions  of  the  bond;    and  the  next  section  pro- 
vides that  the  giving  of  such  bond  continues  the  injunc- 
tion in  force  until  the  cause  is  heard  and  finally  deter- 
mined.    It  will  be  observed  that  section  679  has  pro- 
vided for  a  supersedeas  bond  only  in  case  a. temporary 
order  of  injunction  is  dissolved  or  modified.     There  is 
no  authority  for  the  giving  of  such  a  bond  where  no 
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temporary  injunction  has  been  allowed.  In  other  words, 
that  the  statute  does  not  apply  to  mere  restraining  or- 
ders. This  was  expressly  decided  in  State  v.  Wakckify  28 
2feb.,  431.  In  the  opinion  in  that  case  it  was  said:  "It  is 
very  clear  that  the  legislature  never  intended  to  give 
the  force  and  effect  to  a  restraining  order  which  attaches 
to  an  injunction  when  regularly  allowed.  It  simply 
suspends  proceedings  until  an  opportunity  can  be  given 
for  the  parties  to  be  heard,  and  upon  that  hearing  hav- 
ing been  had,  and  a  decision  rendered  upon  the  applica- 
tion, the  whole  force  of  the  restraining  order  ceases  by 
its  own  limitation.  Any  other  conclusion  would  do  vio- 
lence to  the  intention  of  the  legislature." 

It  remains  to  be  determined  whether  a  temporary  in- 
junctional  order,  or  one  that  was  valid,  was  ever  allowed 
in  the  case  of  Downing  v.  Lewis.  Clearly  no  temporary 
injunction  was  granted  by  the  county  judge.  He  merely 
issued  an  order  restraining  the  defendants  from  con- 
ducting the  laundi-y  business  until  the  application  for  a 
temporary  injunction  could  be  heard  by  the  district 
court,  or  the  judge  thereof,  and  fixed  a  time  for  such 
hearing.  No  such  hearing  was  had  at  the  time  desig- 
nated, and,  therefore,  the  restraining  order  by  its  own 
limitation  ceased  to  have  any  binding  force  and  effect, 
and  could  not  be  revived  and  continued  in  force  by  the 
giving  of  a  supersedeas  bond. 

It  is  argued  that  a  county  judge  has  no  power  to  grant 
a  restraining  order.  If  this  were  true,  we  do  not  see  how 
it  could  benefit  the  relator,  since  the  order  granted  by 
the  county  judge  does  not  by  its  terms  purport  to  be  a 
tem[)orary  order  of  injunction.  If  the  contention  of  the 
relator  is  well  founded,  then  the  order  granted  by  the 
county  judge  was  void  for  want  of  authority  to  make  it. 
But  we  are  convinced,  from  a  reading  of  the  statute, 
that  a  county  judge  in  a  proper  case  may  issue  a  restrain- 
ing order  pending  a  hearing  of  an  application  for  a  tem- 
porary injunction.  By  section  252  of  the  Code  a  tempo- 
rary injunction  may  be  granted  before  judgment  by  the 
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district  court, or  any  judge  thereof , or, in  the  absence  from 
the  county  of  said  judges,  by  the  county  judge.  Section 
253  declares:  "If  the  court  or  judge  deem  it  proper  that 
the  defendant,  or  any  party  to  the  suit,  should  be  heard 
before  granting  the  injunction,  it  may  direct  a  reason- 
able notice  to  be  given  to  such  party  to  attend  for  such 
purpose  at  a  specified  time  and  place,  and  may  in  the 
meantime,  restrain  such  party."  Section  254  reads  as 
follows:  "An  injunction  shall  not  be  granted  against  a 
party  who  has  answered,  unless  upon  notice;  but  such 
party  may  be  restrained  until  the  decision  of  the  appli- 
cation for  an  injunction."  The  power  conferred  upon 
county  judges  by  section  252  to  grant  temporary  orders 
of  injunction  clearly  includes  the  authority  to  allow  re- 
straining orders.  The  greater  embraces  the  less.  If 
there  w^as  any  doubt  of  the  existence  of  such  power 
under  said  section,  it  is  entirely  removed  by  the  pro- 
visions of  said  sections  253  and  254,  which  authorize  the 
allowance  of  restraining  orders,  and  it  is  obvious  that 
said  sections  apply  to  county  judges  as  well  as  to  dis- 
trict courts  and  the  judges  thereof.  To  hold  otherwise 
would,  indeed,  be  a  narrow  construction  of  the  statute^ 
and  manifestly  opposed  to  the  intention  of  the  law- 
makers. The  order  granted  by  Judge  Sinclair,  although 
purporting  to  be  a  temporary  injunction,  required  no 
bond  to  be  given  by  the  relator,  nor  was  one  in  fact 
thereafter  executed.  This  order,  therefore,  never  went 
into  effect,  and  had  no  validity  whatever.  Such  is  the 
meaning  of  sections  255  and  258  of  the  Code,  the  latter 
of  which  declares  that  "an  injunction  binds  the  party 
from  the  time  he  has  notice  thereof  and  the  undertaking 
required  by  the  applicant  therefor  is  executed."  Said 
section  255,  in  clear  and  unequivocal  language,  states 
that  no  injunction,  unless  provided  by  special  statute, 
shall  operate  imtil  the  bond  required  by  said  section  has 
been  filed  and  approved.  It  is  no  contempt  to  disregard 
a  temporary  injunction  where  no  bond  has  been  given  to 
carry  the  order  into  effect.    (Baker  v,  Mcischj  29  Neb., 
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227.)  Although  by  the  order  allowed  by  Judge  Sinclair 
the  bond  given  under  the  restraining  order  was  ordered 
to  stand  in  the  place  of  a  new  one,  such  bond  did  not 
and  could  not  have  the  effect  to  give  any  validity  to  his 
order.  *  Not  only  is  there  no  statute  which  authorizes 
a  court  or  judge  to  make  an  order  dispensing  with  the 
giving  of  a  bond  in  granting  a  temporary  injunction  in 
such  a  case,  or  to  require  that  a  former  bond  shall  stand, 
but  if  the  requirements  of  the  legislature  mean  any- 
thing, or  are  to  be  observed  and  enforced,  a  new  bond 
should  have  been  required  of  and  given  by  the  relator  to 
make  the  injunction  effectual.  The  temporary  injunc- 
tion allowed  by  Judge  Sinclair  having  never  become  op- 
erative by  reason  of  the  failure  to  give  the  undertaking 
required  by  statute,  nothing  could  be  plainer  than  that 
a  supersedeas  bond,  if  one  were  given,  could  not  give 
the  order  any  validity.  The  purpose  of  such  a  bond  is 
to  continue  in  force  a  temporary  injunction  which  has 
been  dissolved  or  modified,  until  a  final  determination 
of  the  case  in  the  trial  court,  and  pending  a  review  in  the 
appellate  court,  and  not  to  give  life  and  vitality  to  an 
injunctional  order  which  never  became  effective.  The 
respondent  properly  declined  to  fix  the  amount  of  a 
supersedeas  bond,  and  the  writ  is  denied. 


Writ  denibd. 


48    SXi 
•50    810 


Lbroy  S.  Winters,  appbllbb,  v.  John  L.  Means, 

appellant, 

Filed  Mat  6, 1896.    No.  6411. 

S«vi«w:  SumcfisNOT  of  Evidenob:  Bux  of  Bxobptions.  Where  there 
is  presented  by  appeal  only  the  sufficiency  of  the  evidence  to  sus- 
tain the  Judgment  of  the  district  court,  such  judgment  will  be 
affirmed  when  there  is  to  be  found  in  the  record  no  bill  of  excep- 
tions. 
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Appeal  from  the  district  court  of  Adams  county^ 
Heard  below  before  Beai^l.,  J. 

0.  A.  Abbott^  for  appellant. 

B,  F,  87}iithj  contra. 

Ryan,  C. 

This  case  first  made  its  appearance  in  the  oflScial  re- 
ports of  the  decisions  of  this  court  in  25  Neb.,  241,  and  on 
that  occasion  it  was  held  that  there  existed  a  valid  judg- 
ment against  the  firm  of  W.  L.  Smith  &  Co.,  and  that  to 
entitle  Leroy  S.  Winters,  the  appellee,  to  relief,  he  should 
have  pleaded  his  defense,  and  to  justify  his  declaimer  of 
the  authority  of  an  attorney  to  appear  for  him  individu- 
ally, the  evidence  adduced  by  him  should  have  been 
clear  and  convincing.  The  judgment  which  had  been 
rendered  in  the  district  court  of  Adams  county  in  favor 
of  Wintei»s  was  therefore  reversed  and  this  cause  was 
remanded,  with  leave  to  plaintiff  Winters  to  file  an 
amended  petition  in  thirty  days  stating  in  full  the  de- 
fenses on  which  he  relied.  Purposely,  an  extended  men- 
tion of  the  issues  considered  in  the  error  proceedings 
just  referred  to  has  been  omitted,  that  matters  con- 
nected with  subsequent  proceedings  might  not  give  rise 
to  confusion.  With  reference  to  subsequent  transactions 
it  is  necessary,  however,  to  state  that  the  prayer  of  the 
original  petition  of  Mr.  Winters  was  that  a  judgment 
which  had  been  rendered  in  favor  of  Means  against  him- 
self, as  a  member  of  thc^  firm  of  W.  L.  Smith  &  Co.,  might 
be  vacated  and  set  aside,  and  that  Means  might  be  re- 
strained from  collecting  and  enforcing  said  judgment. 
The  grounds  for  this  relief  were  that  Winters,  as  he 
alleged,  had  never  appeared,  by  attorney  or  otherwise; 
had  never  been  notified  of  the  pendency  of  said  suit 
against  the  members  of  the  firm  of  W.  L.  Smith  &  Co. ; 
and  that  at  the  commencement  of  the  action  said  Win- 
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ters  waa  not  a  member  of  the  firm  of  W.  L.  Smith  &  Co., 
never  was  indebted  to  Means,  and  had  never  been  inter- 
ested or  concerned  in  the  transaction  out  of  which  the 
said  judgment  had  its  origin.  After  the  cause  was  re- 
manded to  the  district  court,  Winters  dismissed  his  peti- 
tion and  sought  by  a  reply  to  the  answer  of  Means,  which 
was  in  the  nature  of  a  cross-petition,  to  plead  certain 
matters  of  defense.  This  right  was  denied  him,  and  on 
another  error  proceeding  there  was  a  reversal  of  the 
action  of  the  district  court,  at  this  time  to  the  advantage 
of  Winters.  (See  33  Neb.,  635.)  The  affirmative  allega- 
tions of  the  answer  and  cross-petition  of  John  L.  Means 
were  to  the  effect  that  he,  as  plaintiff,  on  June  22,  1880, 
had  recovered  a  judgment  in  the  district  court  of  Adams 
county  for  f 22,691  against  the  defendants  W.  L.  Smith  & 
Co.,  consisting  of  W.  L.  Smith,  Leroy  S.  Winters,  John  J. 
Worswick,  Henry  P.  Handy,  Charles  Wells,  and  George 
Wells.  It  was  in  effect  alleged  by  Means  that  Winters 
was  a  member  of  the  firm  of  W.  L.  Smith  &  Co.  at  the 
time  the  obligation  in  said  action  sued  upon  had  been  in- 
curred and  when  said  suit  had  been  brought,  of  the 
pendency  of  which  suit  Winters  had  notice,  as  alleged, 
and  had  employed  attorneys,  who  had  appeared  for 
Smith  &  Co.  and  himself,  and  it  was  denied  that  Winters 
had  any  defense  in  reality  to  the  cause  of  action  upon 
which  the  aforesaid  judgment  had  been  rendered.  It 
was  averred  by  Means  that  the  judgment  in  his  favor, 
which  Winters  sought  to  have  vacated,  was  at  the  time 
of  filing  the  answer  and  cross-petition  of  Means  in  full 
force,  wholly  unpaid,  unsatisfied,  and  unreversed.  There 
was  a  prayer  that  execution  might  issue  against  Winters 
and  for  general  equitable  relief.  The  answer  and  cross- 
petition  of  Means  above  described  was  met  by  the  fol- 
lowing reply : 

"And  now  come  Leroy  S.  Winters  and  ♦  ♦  *  first, 
denies  that  on  the  22d  day  of  June,  1880,  or  at  any  other 
time,  said  Means  recovered  judgment  against  W.  L. 
Smith  &  Co.,  for  the  reason  that  no  service  had  been 
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made  upon  the  said  W.  L.  Smith  &  Co.,  and  the  said 
W.  L.  Smith  &  Co.  never  appeared  in  said  ease,  and  the 
court  never  had  any  jurisdiction  of  the  person  of  said 
W.  L.  Smith  &  Co. 

"Second — ^And  the  said  Leroy  S.  Winters,  for  further 
r^ply?  ♦  ♦  ♦  alleges  that  he  was  not  a  member  of 
the  firm  of  W.  L.  Smith  &  Co.  at  the  time  the  cause  of 
action  accrued  upon  which  suit  was  brought  by  said 
John  L.  Means  against  said  W.  L.  Smith  &  Co.,  but  had 
severed  his  connection  with  said  W.  L.  Smith  &  Co.  long 
before  said  time  and  before  said  Means  had  done  any- 
thing, with  the  consent  and  knowledge  of  the  said  John 
L.  Means,  and  one  John  J.  Worswick  had  purchased  the 
interest  of  the  said  Leroy  S.  Winters  and  assumed  all  re- 
sponsibility, with  the  consent  and  knowledge  of  said 
John  L.  Means. 

"Third — And  for  further  reply  the  said  Leroy  S.  Win- 
ters alleges  that  there  was  never  any  service  of  summons 
upon  him  in  said  suit,  and  he  never  appeared  in  said 
suit  and  never  authorized  any  one  to  appear  for  him  in 
any  manner  whatever,  and  he  never  had  any  notice  or 
knowledge  of  the  pendency  of  said  suit  until  July,  1886. 

"Fourth — And  for  further  reply  to  said  answer  and 
cross-petition  the  said  Leroy  S.  Winters  alleges  that  the 
claims  of  the  said  John  L.  Means  upon  which  he  brought 
suit  had  been  outlawed,  long  before  judgment  was  ren- 
dered upon  said  suit,  more  than  four  years  had  elapsed 
from  the  time  the  cause  of  action  mentioned  in  his  peti- 
tion had  accrued  before  any  suit  was  commenced,  and 
more  than  five  years  had  elapsed  before  any  one  of  the 
members  of  W.  L.  Smith  &  Co.  ever  appeared  in  the 
suit,  by  attorney  or  otherwise,  and  more  than  five  years 
had  elapsed  after  such  action  accrued  on  which  suit 
was  brought  before  any  steps  or  action  was  taken  against 
the  said  Leroy  S.  Winters  or  before  any  one  appeared  in 
said  suit." 

The  prayer  of  Winters,  with  which  his  reply  closed, 
was  that  the  judgment,  in  so  far  as  it  in  any  way  related 
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to  himself,  might  be  declared  void  and  of  no  effect,  and 
for  proper  general  equitable  relief. 

It  was  claimed  by  Means  that  the  pleading  first  de- 
scribed as  having  been  filed  by  Winters  was  an  answer, 
and  therefore  Means  replied  thereto  alleging  first,  that 
the  matters  raised  had  been  determined  and  judicially 
settled  in  Winters  v.  MeanSy  25  Neb.,  241,  and  second,  by 
way  of  a  general  denial.  There  was  no  substantial 
ground  for  the  claim  that  any  matters  involved  in  this 
case  had  been  settled  by  any  judgment  of  this  court,  as 
must  appear  from  the  description  heretofore  given  of  the 
matters  which  were  brought  to  this  court  for  review 
and  its  judgments  thereon.  Upon  trial  duly  had  upon 
November  30, 1892,  there  was,  on  March  17, 1893,  a  judg- 
ment rendered  by  the  district  court  of  Adams  county 
in  favor  of  Leroy  S.  Winters,  upon  the  issues  presented 
by  the  answer  and  cross-petition  of  John  L.  Means  and 
the  reply  and  answer  of  Leroy  S.  Winters.  It  is  sought 
to  review  this  judgment  by  an  appeal,  and  accordingly 
no  motion  for  a  new  trial  was  filed  or  passed  upon; 
neither  has  there  been  filed  in  this  court  a  petition  in 
error. 

There  was  stated  by  Winters  in  his  pleading,  desig- 
nated by  him  a  reply,  sufficient  facts,  if  established  by 
proofs,  to  entitle  him  to  the  relief  which  he  prayed;  of 
this  there  can  be  no  doubt.  It  is  equally  free  from  doubt 
that  these  matters  pleaded  by  Winters  had  never  been 
determined  by  this  or  any  other  court,  so  far  as  we  have 
any  means  of  knowledge.  There  was  filed  in  this  case 
notice  that  a  motion  would  be  presented  in  this  court 
September  19,  1893,  for  an  allowance  of  additional  time 
to  complete  the  record,  by  procuring  and  filing  in  this 
court  the  original  bill  of  exceptions,  or  a  copy  thereof. 
No  such  order  has  ever  been  obtained,  neither  is  there 
to  be  found  any  purported  bill  of  exceptions.  There  is 
in  the  record,  but  not  marked  filed,  what  probably  may 
have  been  regarded  by  the  appellant  as  a  bill  of  excep- 
tions, but  this  has  never  been  authenticated  as  such.  We 
26 
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cannot,  therefore,  consider  it  It  must  under  these  cir- 
cumstances be  assumed  that  there  was  sufficient  evi- 
dence to  sustain  the  findings  of  the  district  court,  and 
that  it  was  sufficiently  shown  by  the  proofs  adduced 
that  Mr.  Winters  was  never  represented  by  an  attorney 
nor  served  with  notice  of  the  pendency  of  the  action 
wherein  judgment  was  rendered  against  him,  and  that 
before  the  firm  of  W.  L.  Smith  &  Co.  incurred  any  lia- 
bility to  John  L.  Means,  Leroy  S.  Winters  had  withdrawn 
from  said  firm,  with  the  consent  and  knowledge  of  said 
Means.  The  judgment  of  the  district  court  must  be,  and 
it  accordingly  is, 

Affirmed. 

Kagan,  C,  having  been  of  counsel,  took  no  part  in  the 
determination  of  this  appeal. 


'  48    S88< 

^-^  Hbnkt  Oliver,  appellant,  v.  James  P.  Lansing, 

•51   8IS  APPELLEE.  ! 

48   »:« 

s57    353 

57  648  Pn^BD  May  6, 1896.    No.  6428. 

1.  Principal  and  Agent:  Conflict  of  Interest:  Sale  of  Land:  Rati- 

fication: Damages:  Limitation  of  Actions.  An  agent  who  sells 
his  own  property  to  his  principal  under  general  instructions 
which  require  him  to  do  the  best  he  can  for  his  principal,  and 
which  evidence  a  special  trust  reposed  in  him,  may  be  held  to 
account  by  the  principal  for  the  difference  between  the  real  value 
of  the  property  and  the  price  at  which  it  was  sold,  and  the  fact 
that  the  principal  before  bringing  suit  has  mortgaged  such  prop- 
erty does  not  impair  his  right  to  maintain  an  action  for  the 
amount  of  such  difference;  neither  does  the  lapse  of  time,  short 
of  the  period  of  limitation  fixed  by  the  statute. 

2.  :  :  Abuse  of  Trust:   Liability  of  Agent.    An  agent 

who  has  taken  advantage  of  confidence  reposed  in  him  by  his 
principal  to  profit  himself  at  the  expense  of  such  principal  can 
only  be  relieved  of  liability  to  the  extent  to  which  a  clear  prepon- 
derance of  all  the  evidence  shows  that  he  Ought  to  be  relieved  in 
view  of  his  dishonest  conduct 
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3.  Betrazit:  Dismissal:  Fraud:  Subsequent  Action.  The  mere  dis- 
missal of  an  action  and  publication  by  plaintiff  of  a  notice  that  he 
believed  he  had  done  wrong  in  commencing  such  suit  cannot 
be  successfully  shown  in  bar  of  another  suit  commenced  upon  the 
same  causes  of  action. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J. 

The  facts  and  issues  appear  in  the  statement  of  the 
commissioner. 

Halleck  F.  Rose  and  WehsteVy  Rose  d  Fisherdickj  for  ap- 
pellant : 

It  is  essential  to  the  validity  of  a  judgment  that  the 
court  find,  either  specially  or  generally,  upon  the  facts 
in  controversy.  (Code,  sec.  297;  Sprick  v.  Washington^  3 
Neb.,  255;  Howard  v.  Lanuistery  13  Neb.,  221;  Smith  v. 
SilviSy  8  Neb.,  164;  Mason  v.  Embree,  5  O.,  278;  Headley  v. 
Robyy  6  O.,  524.) 

Under  the  general  prayer  a  court  of  equity  may  grant 
any  specific  relief  to  which  the  claimant  may  appear 
entitled.  (1  Daniels,  Chancery  Pleading  &  Practice  [6th 
Am.  ed.],  378,  379,  note  3;  Beaumont  v.  BoultbeCj  5  Ves. 
[Eng.],  485;  Bullock  v.  Adam^s,  20  N.  J.  Eq.,  367;  McGloth- 
lin  V.  Henery^  44  Mo.,  350;  Kirksey  v.  Means^  42  Ala.,  426; 
Moore  v.  Mitchell^  2  Woods  [U.  S.  C.  C],  483;  M'Nairy  v. 
Eastland,  10  Yerg.  [Tenn.],  310.) 

Loyalty  to  his  trust  is  the  first  duty  of  the  agent 
(People  V.  Overysset,'  11  Mich.,  225;  Tisdale  v.  Tisdale,  2 
Sneed  [Tenn.],  596;  Sioitzer  v.  Skiles,  3  Gil.  [111.],  529; 
Bunker  v.  Miles,  30  Me.,  431;  Keighler  v.  Savage  Mfg.  Co., 
12  Md.,  383;  European  d  N.  A.  R.  Co.  v.  Poor,  59  Me.,  277; 
Rochester  v.  Levering,  104  Ind.,  562;  Tate  v.  Williamson, 
L.  B.,  2  Ch.  App.  [Eng.],  55.) 

Proofs  of  express  disaffirmance  will  override  any  im- 
plication of  affirmance  or  ratification  by  conduct  or  ac- 
quiescence. The  law  does  not  imply  a  ratification  where 
an   express   disaffirmance   has    been    made.     (Mechem^ 
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Agency,  sec.  152;    McClnre  v.  Evartson^  14  Lea  [Tenn.], 
495.) 

The  action  accrued  on  discovery  of  the  fraud,  and 
plaintiff  had  four  years  thereafter  in  which  to  commence 
suit  (Code,  sec.  12;  Foley  v.  Uoltry,  41  Neb.,  564, 43  Neb., 
133;  Richards  v.  Hatfield,  40  Neb.,  879;  Nash  v.  Baker, 
40  Neb.,  294.) 

Where  the  vendor  makes  ihaterial  representations  as 
to  the  character,  quality,  or  location  of  his  real  estate, 
and  the  vendee  believes,  relies,  and  acts  upon  the  repre- 
sentations, and  they  prove  to  be  false,  the  vendor  cannot 
shield  himself  from  the  consequences  of  his  fraudulent 
conduct  by  interposing  the  plea  of  laches  on  part  of  the 
vendee.    (Hoock  v.  Bowtminj  42  Neb.,  80,  87.) 

The  mortgages  executed  by  vendee  did  not  operate  as 
a  confirmation  of  the  fraudulent  sale.  (Montgomery  v. 
Pickering,  116  Mass.,  227;  McClure  v.  Evartaon,  14  Lea 
[Tenn.],  495;  Doughaday  v.  Growell,  11  N.  J.  Eq.,  201; 
McKnight  v.  Thompson,  39  Neb.,  752.) 

Mere  submission  to  an  injury  for  any  time  short  of  the 
period  limited  by  statute  does  not  take  away  the  right 
of  action.  {De  Bussche  v.  Alt,  L.  R,  8  Ch.  Div.  [Eng.],  286, 
314;  Foley  v.  Holtry,  41  Neb.,  564,  43  Neb.,  133;  Code, 
sec.  12.) 

The  ratification  or  affirmance  of  a  fraudulent  transac- 
tion is,  in  effect,  a  new  contract  to  forgive  the  fraud  prac- 
ticed and  condone  the  wrong  done,  made  consciously 
with  such  intent  and  purpose;  and  in  case  fraud  is  actu- 
ally established,  this  defense  must  stand  upon  the  clear- 
est evidence,  because  the  act  is  so  inconsistent  with  jus- 
tice and  so  likely  to  be  connected  with  the  fraud.  {Mont- 
gomery V.  Pickering,  116  Mass.,  227;  Tarkington  v.  Purvis, 
128  Ind.,  187;  Moxm  v.  Payne,  L.  R.,  8  Ch.  App.  [Eng.], 
881;  Morse  v.  Royal,  12  Ves.  [Eng.],  355;  Crotoe  v.  Ballard, 
1  Ves.,  Jr.  [Eng.],  215;  Staky  r.  Umisel,  35  Neb.,  172.) 

The  knowledge  of  the  existence  of  a  right  of  defense 
and  the  intention  to  relinquish  it  must  concur  in  order  to 
estop  a  party  by  waiver.    (Henry  d  Coatsworth  Co.  v.  Fish- 
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erdicky  37  Neb.,  207;  lAvesey  v.  Hotel  Co.,  5  Neb.,  50;  Cntlcr 
V.  RobertSy  7  Neb.,  14.) 

That  there  should  be  any  waiver,  ratification,  or  inten- 
tional relinquishment  is  utterly  inconsistent  and  irrecon- 
cilable with  continued  and  acrimonious  controversy  be- 
tween the  parties  over  the  subject  of  the  sale,  shown 
clearly  by  the  evidence  to  have  existed.  {Tarkington  i\ 
Purvis,  128  Ind.,  182;  Montgomery  v.  Pickering,  116  Mass., 
227;  Moxon  v.  Payne,  L.  K.,  8  Ch.  App.  [Eng.],  881.) 

It  was  not  necessary  for  plaintiff,  in  order  to  maintain 
his  suit  in  equity  for  a  rescission,  to  make  formal  delivery 
or  tender  of  a  deed.  {Smith  v.  Gibson,  25  Neb.,  518;  Har- 
rington t\  Birdsall,  38  Neb.,  176;  Homan  v.  Laboo,  1  Neb., 
205;  Anliman  v.  Steinan,  8  Neb.,114;  Knappen  v.  Freeman, 
50  N.  W.  Rep.  [Minn.],  533.) 

Equity  raises  a  presumption  against  the  validity  of 
all  transactions  wherein  the  agent  unites  his  personal 
and  his  representative  characters;  and  in  such  case  the 
onus  of  proving  affirmatively  the  fairness  of  the  contract 
and  of  overcoming  this  presumption  of  invalidity  is  on 
the  agent  who  claims  a  right  under  it.  (2  Pomeroy,  Eq- 
uity Jurisprudence,  sees.  956,  959;  Noble  r.  Moses,  81  Ala., 
540.) 

Rescission  is  not  the  only  relief  grantable  in  equity, 
and  though  the  court,  for  some  reason,  may  refuse  to 
grant  rescission,  it  must  still  give  plaintiff  some  ade- 
quate relief  for  the  wrong  done  him.  {Herrin  v,  Libbey, 
36  Me.,  357;  Gould  v.  Cayuga  Nat.  Bank,  86  N.  Y.,  83; 
Baker  v.  Zicgler,  56  Hun  [N.  Y.],  405;  Van  Rensselaer  v. 
Tan  Rensselaer,  113  N.  Y.,  214;  Holland  v.  Anderson,  38 
Mo.,  55;  Swift  v.  Dewey,  20  Neb.,  107;  Buchanan  v.  Griggs, 
20  Neb.,  165.) 

Charles  0.  Whedon,  also  for  appellant: 

An  agent  should  not,  when  acting  for  his  principal,  at 
the  same  time  act  for  himself;  and  all  profits  made  and 
advantage  gained  by  the  agent  in  the  execution  of  his 
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agency  belong  to  the  principal.  It  matters  not  how  the 
profit  or  advantage  arises,  either  by  the  performance  or 
violation  of  duty,  or  by  the  suppression  of  material  facts. 
If  the  duty  of  the  agent  is  strictly  performed,  the  result- 
ing profit  or  advantage  belongs  to  the  principal,  as  the 
consequence  of  the  relation.  If  the  profit  or  advantage 
arises  from  violation  of  duty  on  the  part  of  the  agent, 
then  it  belongs  to  the  principal,  because  the  agent  shall 
not  profit  by  his  own  wrong.  It  is  only  by  a  rigid  ad- 
herence to  this  rule  that  all  temptation  can  be  removed 
from  one  acting  in  a  fiduciary  capacity,  to  abuse  his  trust 
or  seek  his  own  advantage.  {Janscn  v,  Willianis,  36  Neb., 
869;  Mechem,  Agency,  sees.  129,  455,  469,  470;  1  Story, 
Equity  Jurisprudence,  sees.  321,  322,  465,  note  2.) 

Marquetty  Dewecse  d  Hallj  contra : 

The  failure  of  plaintiff  to  promptly  repudiate  the  sale 
and  to  demand  repayment  of  the  purchase  money,  and 
his  conduct  in  persuading  defendant  to  enter  a  joiiit 
business  enterprise,  in  offering  to  sell  back  the  block, 
in  accepting  benefits  under  his  deed,  in  exercising  rights 
of  ownership,  and  in  mortgaging  the  property  constitute 
a  ratification  of  the  alleged  fraudulent  transaction  and 
preclude  rescission.  (Learning  v.  Wise^  73  Pa.  St.,  173; 
Whitcomb  v.  Denio,  52  Vt.,  382;  Baker  v.  Lever,  67  N.  Y., 
304;  Dayton  v.  Monroe,  47  Mich.,  193;  Cobb  v,  Hatfield, 
46  N.  Y.,  533;  Masson  v.  Bovet,  1  Den.  [N.  Y.],  69;  Sinclair 
V,  Nvill,  1  Hun  [N.  Y.],  80;  Tjeicis  v.  McMille7i,  41  Barb. 
[N.  Y.],  420.) 

Plaintiff  having  framed  his  bill  on  the  theory  that  he 
rescinded  the  contract,  and  having  tried  the  case  upon 
that  theory,  cannot  afterward  resort  to  the  action  for 
damages  for  fraud  and  deceit.  {Carry  v.  Oaynor,  21  O.  St., 
277;  Bank  of  Beloit  v.  Beale,  34  N.  Y.,  473;  Bowen  v,  Man- 
deville,  95  N.  Y.,  240;  Herder  v.  Letois,  39  Cal.,  533;  Jaeger 
V.  Kelley,  52  N.  Y.,  274;  Stevens  v.  Mayor  of  JSew  York,  84 
N.  Y.,  296.) 
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Pound  d  Burr  and  Roscoe  Pound,  also  for  appellee: 

A  finding  of  fact  will  be  given  full  ^ect  as  such 
though  included  by  the  court  in  a  finding  or  conclusion 
of  law.  {Gushing  v.  Gable,  54  Minn.,  6;  Sherman  v.  Hudson 
R.  R.  Go.,  64  N.  Y.,  254;  In  re  Clark,  119  N.  Y.,  427;  Bur- 
ton V.  Burtim,  79  CaL,  490;  In  re  Bullard,  31  Pac.  Rep. 
[Cal.],  1119;  Wells  v.  Tarbrough,  84  Tex.,  660;  Ganadian- 
American  Mortgage  &  Trust  Go.  v.  McGarty,  34  S.  W.  Rep. 
[Tex.],  306.) 

A  party  defrauded  must  be  diligent  in  making  inquiry. 
Means  of  knowledge  is  equivalent  to  knowledge.  A  clue 
to  the  facts,  which,  if  followed  up  diligently,  would  lead 
to  a  discovery,  is  equivalent  to  knowledge.  (Oillespie  v. 
Cooper,  36  Neb.,  775;  Parker  v.  Kuhn,  21  Neb.,  413.) 

If,  after  discovering  the  untruth  of  representations, 
a  party  conducts  himself  with  reference  to  the  transac- 
tion as  though  it  were  still  subsisting  and  binding,  he 
thereby  waives  all  benefit  of  relief  from  the  misrepre- 
sentations. (2  Pomeroy,  Equity  Jurisprudence,  sees.  817, 
897,  916;  Schifer  v.  Dietz,  83  N.  Y.,  300;  Bassett  v.  Brown, 
.105  Mass.,  551;  Merrill  v.  Wilsm,  66  Mich.,  232;  Weeks  v. 
Robie,  42  N.  H.,  316.) 

After  a  party  has  obtained  knowledge  of  fraud,  or  has 
been  informed  of  facts  and  circumstances  from  which 
such  knowledge  would  be  imputed  to  him,  delay  in  bring- 
ing suit,  though  for  a  less  period  than  that  prescribed  by 
statute,  will  be  regarded  as  acquiescence  and  will  bar 
equitable  relief.  (2  Pomeroy,  Equity  Jurisprudence,  sec. 
917;  Wilbur  v.  Flood,  16  Mich.,  40;  Ackerly  v.  Vilas,  21 
Wis.,  88;  Strong  v.  Strong,  102  N.  Y.,  69;  Haldane  v.  Sweet, 
55  Mich.,  196;  Bailey  v.  Fox,  78  CaL,  389;  Burkle  v.  Levy, 
70  Cal.,  250;  Cummins  v.  Lods,  2  Fed.  Rep.,  661;  Hoyt  v. 
Latham,  143  U.  8.,  553;  Disbrow  v.  Secor,  58  Conn.,  35.) 

There  is  no  allegation  in  the  petition  that  plaintiff 
relied  upon  the  pretended  representations.  Such  an  alle- 
gation is  necessary.  {Stetson  v.  Riggs,  37  Neb.,  797;  Upton 
c.  Levy,  39  Neb.,  331.) 
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The  remedies  by  rescission  and  by  way  of  damages  are 
entirely  inconsistent,  and  the  adoption  of  one  excludes 
the  other.  Where  a  party  has  made  an  election  he  must 
abide  by  it.    {Schiffer  v.  Dietz,  83  N.  Y.,  300.) 

Plaintiff  cannot  abandon  specific  relief  prayed  for  and 
seek  relief  of  another  character  under  a  prayer  for  gen- 
eral relief.  {Hiem  v.  Mill^  13  Ves.,  Jr.  [Eng.],  113;  Allen 
V.  Pullman  Palace  Car  Co.,  139  U.  S.,  658;  Kent  v.  Lake 
Superior  Co.y  144  U.  S.,  75;  Pickens  v.  Knisely,  29  W.  Va., 
1;  Welch  V.  Bayandj  21  N.  J.  Eq.,  186;  Chalmers  v.  Chal- 
mers, 6  Harr.  &  J.  [Md.],  29;  CUmd  v.  Whiteman,  2  DeL  Oh., 
23;  Walker  v.  Hill,  21  N.  J.  Eq.,  191.) 

Where  the  facts  are  fully  disclosed,  and  the  agent  acts 
in  good  faith,  a  sale  to  the  principal  must  stand  the  same 
as  a  purchase  from  a  third  person.  (Mechem,  Agency, 
sec.  466;  Fishet^s  Appeal,  34  Pa,  St,  29.) 

Ryan,  0. 

On  the  22d  day  of  September,  1892,  Henry  Oliver  filed 
in  the  ofl&ce  of  the  clerk  of  the  district  court  of  Lancaster 
county  his  petition,  in  which  he  averred  that  in  1872 
plaintiff  was  an  infant;  that  in  said  year  1872  the  de- 
fendant married  the  plaintiff's  sister;  that  since  said 
marriage  until  the  disagreements  in  the  petition  de- 
scribed plaintiff  had  trusted  defendant  as  though  he 
had  been  plaintiff's  older  brother;  that  since  the  year 
1883  the  defendant  had  resided  in  the  city  of  Lincoln, 
while  the  plaintiff  was  residing  in  New  York,  Georgia, 
and  North  Carolina,  until  the  month  of  March,  1891, 
during  which  time  the  plaintiff  had  large  property  inter- 
ests in  Lincoln,  the  management  of  which,  by  reason  of 
his  confidence  in  defendant,  plaintiff  intrusted  to  said 
defendant;  that  by  reason  of  sales  and  rents  collected 
the  defendant  had  during  this  time  received  large  sums 
of  money,  and  had  paid  out  money  for  taxes,  repairs^ 
and  other  purposes;  that  in  the  month  of  March,  1891, 
plaintiff  became,  and  has  since  continued  to  be,  a  resi- 
dent of  the  city  of  Lincoln.     It  will  avoid  the  necessity 


Vol.48]  JANUARY  TERM,  1896.  345 


Oliver  V.  Lansing. 


of  again  reciting  the  above  facts  to  note,  at  this  other- 
wise inappropriate  place,  that  the  evidence  clearly  sub- 
stantiated each  of  the  above  allegations.  As  a  reason 
for  not  bringing  this  action  earlier  than  September  22, 
1892,  plaintiff  averred  in  his  petition  that,  after  March, 
1891,  plaintiff,  owing  to  his  faith  in  the  integrity  of 
defendant  and  in  defendant's  repeated  promises  to  ac- 
count for  all  moneys  of  plaintiff  received  and  disbursed 
by  defendant  between  1883  and  March,  1891,  was  induced 
to  expect  that  an  amicable  adjustment  might  be  made 
as  to  matters  unsettled  between  plaintiff  and  defendant 
As  often  happens  in  matters  of  accounting,  the  dispute 
between  these  parties  litigant  at  the  trial  narrowed  down 
to  the  consideration  of  but  few  of  the  disputed  items,  in 
this  particular  case  three  in  number,  as  to  which,  as 
briefly  as  possible,  the  issues  joined  shall  now  be  de- 
scribed.    * 

In  October,  1885,  plaintiff,  then  a  resident  of  Charlotte, 
North  Carolina,  was  the  owner  of  lot  9,  in  block  220,  of 
the  city  of  Lincoln,  which  lot  was  then  under  the  man- 
agement of  the  defendant;  that  at  defendant's  request 
plaintiff  signed  in  blank  a  deed,  which  was  left  with 
defendant  for  immediate  use  in  case  a  sale  of  such  lot 
could  be  made;  that  on  October  8,  1885,  the  defendant 
sold  said  lot  to  J.  B.  Trickey  for  the  actual  consideration 
of  f450,  and,  by  the  use  of  aforesaid  blank  deed,  effected 
a  conveyance  thereof  to  Trickey  without  informin«»: 
plaintiff  of  the  terms  of  such  sale.  It  was  further 
charged  by  plaintiff  that  the  defendant  fraudulently 
concealed  the  real  consideration  for  the  sale  of  lot  9, 
block  220,  aforesaid,  and  of  the  real  amount,  $450,  only 
accounted  for  fl25,  which  sum  the  defendant  repre- 
sented was  the  entire  consideration  paid  him  for  said  lot. 
In  his  answer  the  defendant  admitted  the  sale  of  the 
aforesaid  lot,  but  alleged  that  the  consideration  was  a 
diamond  ring  of  the  value  of  no  more  than  |125,  which 
sum  defendant  averred  he  had  paid  to  plaintiff,  and  that 
said  sum  was  the  fair  and  reasonable  value  of  said  lot. 
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The  defendant,  further  answering  in  this  connection, 
alleged  that  he  had  informed  the  plaintiff  of  the  true 
consideration  of  said  sale,  and  had  offered  to  turn  said 
ring  over  to  said  plaintiff,  if  plaintiff  so  desired,  but  that 
plaintiff  had  refused  to  receive  said  ring  and  had  ex- 
pressed himself  perfectly  satisfied  with  the  aforesaid 
amount  received. 

Of  the  three  specially  disputed  items,  the  second  was 
of  the  following  nature,  as  described  in  the  petition: 
Plaintiff  for  about  two  years  before  July  1,  1889,  was  a 
resident  of  Atlanta,  Georgia,  and  just  preceding  the  date 
just  named  sent  to  defendant  a  draft  for  the  sum  of 
f 22,435. 70  for  investment  in  Lincoln  real  property,  pro- 
ductive of  a  revenue  and  centrally  located,  at  judicious 
prices  according  to  the  best  judgment  of  the  defendant, 
and  that  though  such  property  could  have  then  been 
easily  purchased,  the  defendant  did  not  follow  plaintiff^s 
instructions,  but  about  July  10,  1889,  falsely  advised 
plaintiff  that  he  was  unable  to  buy  property  of  the  kind 
indicated,  but  had  made  to  plaintiff  a  conveyance  of 
block  9,  containing  sixteen  lots,  in  East  Lincoln,  for 
f  16,000,  which  was,  as  he  represented,  a  less  price  than 
equally  valuable  property  could  have  been  purchased 
from  any  one  else,  and  that  at  said  price  block  9  afore- 
said would  be  a  safe  and  profitable  investment.  The 
defendant  in  his  answer  denied  that  he  had  been  di- 
rected to  purchase  improved,  productive,  and  centrally 
located  Lincoln  property,  but  alleged  that  about  July  1, 
1889,  plaintiff  "transmitted  said  sum  of  |22,435.70  to 
the  defendant,  with  the  directions  to  invest  the  same  in 
such  real  estate  in  the  city  of  Lincoln  as  should  by  the 
defendant  be  selected  and  by  him  considered  a  safe  and 
profitable  investment,"  etc.  The  defendant  in  this  con- 
nection made  other  averments  of  a  ratification  of  the 
above  transaction,  with  full  knowledge  of  its  nature,  to 
which  reference  may  be  made  later,  but  which  need  not 
now  be  further  referred  to  in  describing  the  issues 
specially  contested. 
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Another  of  the  three  transactions  above  referred  to 
^was  one  in  respect  to  which  plaintiff  was  granted  relief, 
and  which,  in  the  petition,  was  described  in  effect  as  fol- 
lows: During  the  month  of  August,  1889,  the  defendant, 
having  in  h^s  hands  the  aforesaid  ¥22,435.70,  wrote  to 
plaintiff  at  Atlanta,  Georgia,  pretending  to  have  found 
an  opportunity  to  purchase  a  piece  of  ground  of  fifty 
feet  frontage  on  O  street,  near  Twentieth,  in  the  city  of 
Lincoln,  for  $4,700,  which  was  a  low  price,  and  advised 
plaintiff  to  purchase  the  same  as  a  safe  and  desirable 
investment,  and  that  plaintiff  having  answered  authoriz- 
ing the  defendant  to  exercise  his  own  judgment  as  to 
this  proposed  purchase,  the  defendant  replied  that  he 
had  purchased  said  property  for  plaintiff  for  $4,700, 
whereas  in  truth  and  in  fact  the  defendant  had  pur- 
chased but  twenty-five  feet  frontage  for  $1,700,  and  for 
the  other  twenty-five  feet  had  turned  in  property  which 
he  himself  owned,  of  no  greater  value  than  the  twenty- 
five  feet  which  he  had  bought,  but  for  the  twenty-five 
feet  which  he  turned  in  the  defendant  charged  the 
plaintiff  $3,000.  In  this  connection  plaintiff  alleged 
that  he  did  not  discover  until  May  of  1892  that  the  de- 
fendant had  conveyed  to  him  the  twenty-five  feet  afore- 
said and  that  he  had  charged  him  therefor  $1,300  in 
excess  of  what  defendant  had  paid  for  the  same  area 
of  just  as  valuable  property  lying  contiguous  thereto. 
This  petition  closed  with  the  following  prayer: 

"Plaintiff  therefore  prays: 

"1.  That  the  title  to  said  block  9,  in  East  Lincoln, 
held  by  plaintiff  under  said  deed  of  conveyance  of  date 
February  10,  1888,  from  defendant,  be  decreed  to  be 
merely  in  trust  for  defendant,  and  that  upon  delivery  to 
defendant,  or  to  the  clerk  of  the  court  for  defendant's 
use,  of  a  deed  of  conveyance  thereof  free  and  clear  of 
any  liens  or  incumbrances  placed  thereon  by  plaintiff, 
the  plaintiff  be  discharged  and  released  from  said  trust 

'^2.  For  an  accounting  by  defendant  to  plaintiff  cover- 
ing all  moneys  and  credits  and  properties  received  and 
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controlled,  rents  and  profits,  receipts  and  disbursements 
thereof,  or  therefrom,  in  the  said  business  of  handling 
plaintiff's  money  and  property  from  the  year  1883. 

"3.  That  in  such  accounting  the  defendant  be  charged 
specially,  first,  with  the  fraudulent  conversion  of  f325 
received  October  1,  1885,  from  the  sale  of  said  lot  9, 
block  220,  and  interest  be  allowed  to  plaintiff  from  said 
date  thereon,  together  with  moneys  paid  for  taxes  and 
payment  of  interest  from  payment  of  each  item;  thirds 
with  the  fraudulent  conversion  of  ?1,300,  August  1,  1889^ 
as  an  excess  charge  so  wrongfully  taken  and  withheld 
on  account  of  the  conveyance  of  said  O  street  property, 
and  that  plaintiff  be  allowed  interest  thereon  from  said 
date. 

"4.  That  plaintiff  have  judgment  for  the  amount  found 
due  him  on  such  accounting,  and  for  such  further,  other,, 
or  different  relief  as  to  the  court  may  seem  just  and 
equitable,  and  for  costs  of  suit." 

The  defendant,  by  answer,  joined  issue  as  to  the  fraud 
charged  by  plaintiff  in  each  of  the  above  transactions, 
and  alleged  that  plaintiff,  with  full  konwledge  of  all  the 
facts  therewith  connected,  had  approved  each  of  them. 
As  a  further  reason  why  plaintiff  should  not  be  entitled 
to  maintain  his  action,  the  defendant  in  his  answer  made 
the  following  averments: 

"And  the  defendant  further  answering  alleges  that  on 
or  about  the  28th  day  of  June,  1892,  the  plaintiff  com- 
menced an  action  in  the  said  court  against  the  defend- 
ant, and  in  his  petition  filed  therein  stated  and  set  forth 
the  same  cause  and  causes  of  action  and  the  same  sub- 
ject-matter, and  made  the  same  allegations  that  are 
stated  and  set  forth  and  made  in  the  petition  in  this 
action,  and  that  summons  in  said  action  so  begun  on 
June  28,  1892,  was  duly  issued  out  of  said  court  and 
served  on  this  defendant,  and  that  said  last  named  action 
was  settled  and  by  the  defendant  dismissed  at  his  own 
cost;  that  said  court  had  jurisdiction  of  the  subject- 
matter  and  causes  of  action  in  said  last  named  action 
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and  of  the  parties  thereto,  and  that  by  settlement  and 
dismissal  of  the  same  as  aforesaid  the  cause  and  causes 
of  action,  if  any,  and  the  subject-matter  stated  and  set 
forth  in  the  petition  in  this  action  have  been  settled, 
and  that  at  the  time  of  the  settlement  and  dismissal  of 
said  action  as  aforesaid  the  plaintiff  signed  and  deliv- 
ered to  the  defendant  a  paper  in  writing  in  the  words 
and  figures  following,  to-wit: 

"  ^Takes  it  all  back,  was  mistaken,  and  retracts  every- 
thing.— I,  Henry  Oliver,  do  hereby  acknowledge  that  I 
made  a  mistake  in  beginning  suit  for  ^0,000  against  my 
brother-in-law,  J.  F.  Lansing,  it  having  been  done  in  the 
heat  of  passion,  and  I  never  realized  the  great  injustice 
done  Mr.  and  Mrs.  Lansing  by  so  doing,  as  they  have 
always  been  perfectly  honest  in  all  real  estate  and  other 
dealings  I  have  ever  had  with  them. 

"  'Henry  Oliver.'  " 

There  was  also  contained  in  the  answer  a  statement 
of  a  cause  of  action  against  the  plaintiff  for  the  purchase 
price  of  an  undivided  one-half  of  certain  lots  bought  by 
plaintiff  from  defendant  in  the  sum  of  $10,000,  and  of 
another  cause  of  action  in  the  sum  of  |2,500,  for  services 
rendered  by  defendant  for  plaintiff.  There  was  in  the 
answer  a  prayer  for  judgment  for  |12,500  in  favor  of 
the  defendant  against  plaintiff,  together  with  interest 
and  costs.  The  district  court  found  due  the  defendant 
the  sum  of  |10,000  and  interest  as  prayed,  but  disallowed 
the  claim  of  f  2,500  on  account  of  alleged  services.  As 
against  the  amount  thus  found  for  the  defendant  there 
was  allowed  in  favor  of  plaintiff  the  sum  of  |1,300,  with 
interest  from  August  31,  1889,  at  seven  per  cent  per 
annum  on  account  of  the  overcharge  for  the  twenty-five- 
foot  lot  on  O  street.  There  was  also  allowed  in  favor  of 
the  plaintiff  the  sum  of  $106,  with  seven  per  cent  interest 
thereon  from  August  11,  1890,  because  of  an  overcharge 
of  a  plumber's  bill  paid  by  Lansing.  Having  credited 
these  two  amounts,  there  was  found  due  defendant  from 
plaintiff,  on  June  26,  1893,  the  date  of  the  decree,  the 
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sum  of  19,673.66.  It  was  also  adjudged  that  this  sum 
draw  interest  at  the  rate  of  seven  i)er  cent  per  annum 
from  the  date  of  the  decree,  and  that  plaintiff  pay 
$166.35  and  the  defendant  pay  |279,  the  proportion  of 
costs  made  by  the  respective  parties.  As  the  debt  of 
JlOjOOO  was  contracted  by  Mr.  Oliver  after  March  1, 1891^ 
and  not  through  the  agency  of  Mr.  Lansing,  and  as  in 
respect  to  it  the  evidence  is  conflicting,  the  finding  as  to 
this  item  must  remain  undisturbed.  Since  there  was 
amply  suflicient  evidence  to  sustain  the  findings  of  the 
amounts  credited  Mr.  Oliver  upon  the  above  $10,000 
and  interest,  these,  too,  must  stand.  This  leaves  for 
our  consideration  but  two  items, — one  of  which  is  on 
account  of  the  difference  between  |450,  the  real  value,, 
and  |125,  the  alleged  value,  of  a  diamond  ring  exchanged 
by  Mr.  Trickey  for  lot  9,  block  220;  and  the  other  the 
$16,000  charged  for  the  block  9  in  East  Lincoln.  In  re 
spect  to  the  first  of  these  two  items  the  district  court 
concluded  that  plaintiff  was  entitled  to  no  relief  other 
than  to  take  the  ring  upon  repayment  of  $125  to  defend- 
ant, and  that  as  Mr.  Oliver  had  not  tendered  this  amount 
he  was  not  entitled  to  even  this  relief.  In  this  view  we 
cannot  concur.  The  evidence  shows  that  a  blank  deed 
was  signed  by  Mr.  Oliver,  then  an  unmarried  man,  and 
left  with  Mr.  Lansing,  who  filled  out  this  deed  and  de- 
livered it  to  Mr.  Trickey  in  exchange  for  the  ring  in 
question.  Mr.  Oliver  was  always  told  that  this  ring  was 
of  the  value  of  no  more  than  $125,  and,  indeed,  in  the 
defendant's  answer  this  is  the  value  stated.  In  the  con- 
versation between  Mr.  Oliver  and  his  sister,  Mrs.  Lan- 
sing, she  said  to  him,  "Here  is  the  $125  diamond  ring 
received  for  this  lot;  now  that  you  are  married,  you  will 
probably  want  it."  To  this  Mr.  Oliver  answered  that 
Mrs.  Lansing  might  keep  the  ring,  for  he  was  under 
obligations  for  what  had  been  done  for  him  to  that  or 
perhaps  a  greater  amount.  In  his  petition  Mr.  Oliver 
admitted  the  receipt  of  $125;  hence  this  much  must  be 
assumed  to  have  been  actually  paid  to  Oliver.     The  un- 
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contradicted  evidence  of  Mr.  Trickey,  however,  was  that 
the  retail  cash  value  of  the  ring  was  |450.  The  false 
statement  of  Mr.  Lansing  as  to  the  value  of  the  ring  was 
a  violation  of  his  duty  toward  his  principal,  and  upon  the 
mere  fact  that  Mr.  Oliver  believed  and  acted  upon  this 
misstatement,  Mr.  Lansing  can  predicate  no  rights  ad- 
verse to  the  interests  of  Mr.  Oliver.  It  was  Mr.  Lansing's 
duty  to  inform  his  principal  of  the  value  of  the  ring 
received  by  him,  and  then  only  could  Mr.  Oliver  be  bound 
to  accept  such  ring  as  full  payment,  if  he  received  it  at 
all.  If  this  agent,  however,  represented  the  value  as 
$125,  and  on  that  basis  of  value  Mr.  Oliver  was  induced 
to  receive  it,  the  payment  thereby  as  between  the  prin- 
cipal and  the  agent  was  but  |125,  and  it  was  of  no  avail 
for  Mr.  Lansing  to  testify  that  someone  else,  not  called 
as  a  witness,  had  told  him  that  the  stone  was  worth  only 
|125.  Mr.  Oliver's  right  to  the  full  value  of  this  ring 
in  no  way  depended  upon  his  refunding  the  sum  of  $125, 
for,  as  we  have  already  said,  his  agent  was  legally  bound 
to  pay  that  sum,  and  much  more  in  addition.  Having 
credited  Mr.  Lansing  with  this  payment,  there  still  re- 
mains due  from  him  to  plaintiff  the  sum  of  $325,  with 
interest  at  seven  per  cent  thereon  from  October  8,  1885, 
on  account  of  the  sale  of  lot  9,  block  220,  in  the  city  of 
Lincoln. 

It  was  not  very  fully  shown  why  block  9,  in  East  Lin- 
coln, was  conveyed  to  Henry  Oliver  in  February,  1888. 
It  seems,  however,  that  at  that  time  Mr.  Lansing  was 
having  serious  litigation  with  a  Mr.  Bookwalter,  and 
that  he  wrote  to  Mr.  Oliver  to  make  him  an  offer  of 
110,000  for  said  block,  of  which  $1,000  should  be  cash, 
and  that  for  the  balance  a  note  drawing  eight  per  cent 
interest  should  be  given.  The  correspondence  was  not 
put  in  evidence,  but  it  seems  to  have  resulted  that  a  deed 
was  made  by  Mr.  and^  Mrs.  Lansing  to  Henry  Oliver  for 
the  recited  consideration  of  $10,000.  This  deed  Mr.  Lan- 
sing caused  to  be  recorded.  Contemporaneously  with 
the  execution  of  the  above  deed,  Mr.  Oliver,  then  an  un- 
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maxried  man,  made  a  deed  back  to  Mr.  Lansing  whereby 
the  said  block  was  reconveyed,  but  Mr.  Lansing  did  not 
file  this  deed  for  record.  The  suit  of  Bookwalter  against 
Lansing  was  afterwards  disposed  of  to  Mr.  Lansing's 
satisfaction,  judging  from  a  letter  of  his  dated  October 
28,  1888,  wherein  he  said,  "Everything  is  settled  and  as 
clean  as  a  pin."  There  was,  however,  no  change  in  the 
status  of  the  title  of  the  aforesaid  block  9.  On  July  4, 
1889,  Mr.  Oliver  sent  to  Mr.  Lansing  the  sum  of 
$22,435.70  for  investment  in  real  property  in  Lincoln. 
Whether  or  not  there  were  instructions  to  invest  this  in 
inside,  revenue-producing  property  was  a  very  seriously 
contested  question  in  the  district  court  It  does  not 
seem  to  us  that  it  possessed  the  importance  attributed 
to  it,  for,  as  we  have  already  noted,  Mr.  Lansing  in  his 
answer  admitted  that  the  directions  accompanying  this 
remittance  to  him  were  to  invest  in  such  real  estate  in 
the  city  of  Lincoln  as  Mr.  Lansing  should  consider  a 
safe  and  profitable  investment.  The  testimony  shows 
that  Mr.  Oliver  paid  Mr.  Lansing  for  his  services  f 8.33 
per  month,  according  to  agreement,  during  all  the  time 
the  latter  acted  as  agent  for  the  former.  The  above  ad- 
mission of  the  answer  is  to  the  effect  that  his  money  was 
entrusted  to  Mr.  Lansing  to  be  invested  in  such  real 
property  as  in  the  judgment  of  Mr.  Lansing  would  be 
likely  to  be  safe  and  profitable.  In  answer  to  this  letter 
of  Mr.  Oliver,  Mr.  Lansing  testified  that  he  wrote  about 
July  30,  1889,  that  he  had  looked  over  the  property  in 
the  city  and  had  found  nothing  which  would  pay  twelve 
per  cent,  as  Mr.  Oliver  wanted,  and  that  if  Mr.  Oliver 
desired  to  buy  block  9,  East  Lincoln,  he,  Oliver,  knew  all 
about  it,  had  seen  it,  and  that  the  writer  would  like  to 
pay  some  mortgages  he  owed  and  would  sell  block  9 
aforesaid  to  Mr.  Oliver  for  |16,000.  To  this  proposition 
Mr.  Lansing  requested  an  answer  on  receipt  of  his  letter, 
for,  as  he  wrote,  he  had  to  do  something  about  his  own 
note  in  the  Hartford  bank.  In  answer  to  this  letter  Mr. 
Lansing  received  a  telegram  instructing  him  to  use  his 
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own  judgment.  In  the  telegram,  however,  were  the 
words  "see  letter,"  and  for  this  letter  Mr.  Lansing  waited 
before  acting  further.  This  letter  was  as  follows,  in  so 
far  as  it  refers  to  the  present  subject: 

"Atlanta,  Ga.,  7-31-1889. 
"«/.  F,  Laimmi^  Esq.,  Lincoln^  Nehr. — Dear  Bro.:  Your 
telegram  received  yesterday  late  in  the  day  and  an- 
swered this  A.  M.  It  would  seem  that  the  sixteen  lots 
are  bringing  a  rather  steep  price,  but  I  suppose  you  know 
what  they  are  worth.  If  I  could  get  a  piece  of  property 
that  would  bring  me  in  say  ten  or  twelve  per  cent  it 
would  be  quite  as  well  for  me,  but  I  expect  such  invest- 
ments are  scarce  in  Lincoln  from  now  on.  The  money 
you  have  of  mine  I  leave  for  you  to  invest  for  me,  and  I 
am  not  going  to  say  anything  if  the  purchase  is  made 
from  your  own  property,  as  I  know  you  would  not  take 
advantage  of  me.  If  I  should  buy  the  sixteen  lots  of 
you  and  put  up  a  good  house,  say  to  cost  $4,000,  for 
myself  to  live  in,  it  ought  to  help  to  sell  the  other  lots 
and  in  that  way  make  them  pay  out  well.  Do  the  best 
you  can  for  me,  and  that  is  all  any  man  can  do,  and  I 
will  be  satisfied.  Am  pressed  to  get  my  mill  finished  by 
fall,  as  it  is  one  of  those  big  jobs  that  a  man  never  sees 
the  end  of  when  once  he  gets  in  it. 

"Your  brother,  Henry  Oliver.'' 

In  response  Mr.  Lansing  sent  Mr.  Oliver  the  following 
letter: 

"Aug.  6th,  1889. 

^^Henry  Olivcry  Esq.,  Aihnita,  Ga. — Dear  Brother: 
Your  letter  of  July  30,  '89,  at  hand  and  noted.  I  have 
sold  you  my  block  9,  East  Lincoln,  for  |16,000  cash  and 
have  charged  your  account  with  the  same.  As  you  have 
had  title  to  it  for  about  two  years,  as  I  never  recorded  the 
deed  to  me,  I  herewith  return  it  to  you  canceled,  and 
also  the  note  you  kindly  made  for  my  use  one  year  ago, 
also  canceled.  I  consider  the  block  at  this  time  worth 
120,000  and  would  have  sold  to  no  one  else  for  less, 
27 
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and  as  you  sent  your  money  for  to  invest,  and  as  I 
wanted  to  pay  my  |10,000,  rather  than  pay  interest,  I 
have  helped  myself,  and  you  have  a  bargain.  I  know 
if  you  build  a  residence  to  cost  |4,000  you  will  get  parties 
to  buy  and  build,  and  you  will  get  not  less  than  f  1,500  to 
?2,000  per  lot.  I  have  an  eye  on  a  couple  of  other  pieces 
of  property  for  you  and  may  take  them  in.  The  taxes 
on  the  block  assessed  for  1889,  payable  1890,  will  be  for 
you  to  pay.  We  have  been  on  our  mountain  trip  and 
returned,  had  a  very  beautiful  scenery  trip  and  enjoyed 
the  cool  mountain  air.  Wish  you  and  family  had  been 
with  us.  The  boys  go  back  on  the  11th  of  September  to 
school.     Good-bj^e. 

"From  your  brother  J.  F.  Lansing." 

In  this  transaction,  giving  it  the  most  favorable  con- 
struction possible  in  favor  of  Mr.  Lansing,  he  was  the 
agent  of  plaintiff,  in  whom  plaintiff  reposed  special  con- 
fidence, and  although  doubtful  whether  the  price  fixed 
was  not  too  great,  the  principal  left  it  with  Mr.  Lansing 
to  exercise  his  own  judgment,  limited  only  by  the  re- 
quirement that  he  sliould  do  the  best  he  could  for  Mr. 
Oliver's  interest  Whether  or  not  Mr.  Lansing  followed 
these  instructions  must  determine  whether  or  not  this 
sale  of  his  own  property  through  himself  as  agent  to  ilr. 
Oliver  was  binding  upon  the  latter.  In  Rockford  Watch 
Co.  V.  Manifold,  36  Neb.,  801,  it  was  held  that  an  agent, 
for  the  purpose  of  selling  goods,  would  not  be  permitted 
to  sell  to  himself,  even  though  the  sale  was  public  and  no 
actual  fraud  appeared.  In  Jansen  v.  WilUamSj  36  Xeb., 
869,  it  was  held  that  an  agent's  relation  to  his  principal 
forbade  his  becoming  a  purchaser  of  his  principal's  prop- 
erty entrusted  to  him  to  sell,  in  any  way,  without  the  full 
knowledge  by  the  principal  of  this  fact  and  the  princi- 
pal's acquiescence  with  such  knowledge,  and  that  the  bur- 
den of  proving  such  knowledge  and  acquiescence  was 
upon  the  agent.  The  principle  of  these  cases  is  applica- 
ble to  the  case  at  bar  to  the  extent  that  the  law  so  far  dis- 
approves of  an  agent's  right  to  sell  his  own  property  to 
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his  principal  that,  if  permitted  at  all,  it  must  be  under 
such  circumstances  that  the  principal  must  clearly  ap- 
pear to  have  acted  upon  his  own  judgment,  independ- 
ently of  that  of  his  agent,  and  the  burden  of  showing 
facts  necessary  to  validate  such  a  sale  devolves  upon  the 
agent  To  narrow  the  application  of  this  principle,  the 
requirement  made  of  Mr.  Lansing  is  that  having  retained 
f  16,000  already  in  his  hands  in  payment  to  himself  for 
block  9,  in  East  Lincoln,  the  burden  of  proof  rests  upon 
him  to  show  either  that  his  principal,  with  full  knowl- 
edge of  all  the  facts,  approved  the  sale,  or  that  Mr.  Lan- 
sing acted  exactly  according  to  instructions ;  that  is,  that 
he  has  done  the  best  he  could  for  Mr.  Oliver.  We  do  not 
assume  to  say  that  the  latter  alternative  is  correct  as  an 
abstract  proposition  of  law,  applicable  in  all  cases,  but 
that  under  his  instructions  Mr.  Lansing  can  claim  noth- 
ing more  favorable  to  himself.  On  behalf  of  Mr.  Oliver 
there  were  examined  twenty-four  witnesses  as  to  the 
value  of  block  9,  in  East  Lincoln,  at  the  date  Mr.  Oliver 
was  charged  $16,000  for  it.  These,  with  one  of  the  wit- 
nesses sworn  on  behalf  of  the  defendant,  fixed  the  value 
at  and  about  $8,000.  The  average  of  the  valuations 
placed  ui)on  this  block  by  the  qualified  witnesses  for  the 
defendant, — and  there  were  thirty-two  of  these  wit- 
nesses,— ^was  115,370.  The  district  court  having  assumed 
that  there  was  such  acquiescence  as  barred  plaintiflf's 
right  to  recover  in  any  event,  made  no  finding  as  to  what 
was  the  real  value  of  this  block  in  July  or  August  of  the 
year  1889.  From  the  testimony  of  Mr.  Lansing's  own 
witnesses  it  is  very  clear  that  when  he  wrote  to  Mr. 
Oliver  on  August  6,  1889,  that  this  block  was  worth 
$20,000,  he  stated  what  he  must  have  known  was  false, 
so  that  we  cannot,  if  we  would,  assume  that  Mr.  Lansing 
acted  in  good  faith.  Another  very  significant  fact  is 
that,  though  Mr.  Oliver  afterwards  offered  to  sell  lots  in 
this  block  singly,  there  has  never  been  found  any  one 
willing  to  buy  even  one  lot  This  block  adjoined  a  street 
or  highway  on  the  south,  just  across  which  there  was  an 
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unplatted  field.  On  the  east  from  this  block,  across  a 
half-block  and  an  adjoining  highway,  there  was  another 
field.  It  was  on  the  extreme  eastern  line  of  the  city  of 
Lincoln,  and  near  it  there  was  neither  water,  a  street  car 
line,  nor  gas  or  other  public  light.  It  was  unimproved 
and  consequently  had  little  value  except  for  purposes  of 
speculation,  and  this  was  not  the  kind  of  property  de- 
sired by  Mr.  Oliver,  as  Mr.  Lansing  well  knew.  While 
Mr.  Lansing's  first  letter  on  this  subject  assumed  that 
Mr.  Oliver  knew  the  location  and  something  about  this 
block,  the  evidence  shows  that  this  assumption  w^as  un- 
warranted, and  that  the  only  knowledge  Mr.  Oliver  had 
of  these  matters  was  from  what  Mr.  Lansing  wrote  him 
in  the  above  quoted  letter.  Under  these  circumstances 
we  conclude  that  there  has  been  no  satisfactory  proof 
made  that  the  value  of  block  9,  in  East  Lincoln,  at  the 
time  ?16,000  was  charged  for  it  was  worth  that  sum. 
As  there  was  no  finding  on  this  question  of  value,  this 
must  be  determined  upon  another  trial  in  the  district 
court. 

It  was,  however,  insisted  most  strenuously  in  the  ar- 
gument in  this  court  that  as  Mr.  Oliver  had  mortgaged 
a  portion  of  these  lots,  he  was  in  no  condition  to  in- 
sist upon  a  rescission  of  the  sale.  From  the  fact  that 
there  seems  to  have  been  a  decline  in  the  value  of  real 
property  in  the  vicinity  of  this  block  since  August,  1889, 
we  are  inclined  to  give  some  weight  to  this  consideration. 
]Wr.  Oliver  had  a  right  not  only  to  insist  upon  a  rescission, 
but  he  had  the  alternative  right  to  retain  the  property 
and  to  compel  Mr.  Lansing  to  pay  him  the  difference 
between  the  real  value  of  this  block  and  the  amount  col- 
lected from  him,  as  this  was,  as  its  actual  value.  (Building 
it  Loan  Association  of  Dakota  v.  Cameron^  48  Neb.,  124.) 
In  respect  to  the  effect  of  acquiescense  in  the  purchase 
as  affecting  this  right  the  language  of  Post,  J.,  in  Fitz- 
gerald V.  Fitzgerald  d  Mallory  Construction  Co.^  44  Neb., 
463,  is  very  apposite.  He  said:  "Acquiescence  in  a 
fraudulent  transaction  is  in  effect  a  new  agreement  made 
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consciously  with  an  intent  to  condone  the  wrong  done, 
and  will  not  be  inferred  from  doubtful  evidence,  but 
should  be  established,  like  any  other  material  fact,  by 
the  party  asserting  it.     We  are  referred  to  no  positive 
act  indicating  acquiescence  in  this  instance,  the  only 
claim  being  that  it  should  be  inferred  from  the  time  in- 
tervening between  the  date  of  the  action  complained  of 
and  the  institution  of  the  suit,  to-wit,  one  year,  ten 
months,  and  seventeen  days.     Time  alone,  unaffected  by 
other  circumstances,  will  not  bar  the  right  to  rescind  a 
voidable  transaction,  since  it  is  not  for  a  wrong-doer  to 
impose  extreme  vigilance  and  promptitude  as  conditions 
to  the  exercise  of  the  rights  of  the  injured  party.    (Pol- 
lo<*k,  Contracts,  548*;   Pence  v.  LangdoUj  99  U.  S.,  581; 
Mtmtgomery  v.  Pickering^  116  Mass.,  227;    Tarkington  v. 
Pyn>iSy  128  Ind.,  187;  Moxon  v.  Payne^  L.  R,  8  Ch.  App. 
[Eng.],  881;  Folexj  v.  Holtry,  41  Neb.,  563.)"    There  was  no 
proof  of  acquiescence  other  than  that  Mr.  Oliver  mort- 
gaged the  property  as  his  own.     This  was  entirely  con- 
sistent with  his  election  to  retain  the  property  and  in 
no  way  affected  his  right  to  recover  such  damages  as  he 
had  sustained,  and  from  the  quotation  just  made  it  is 
evident  that  mere  lapse  of  time  within  the  statutory 
period  of  limitation  has  not  inured  to  the  benefit  of  the 
defendant.     We  therefore  conclude  that  Mr.  Oliver  is 
entitled  to  rei*over  from  Mr.  Lansing  on  account  of  this 
transaction  in  relation  to  block  9,  in  East  Lincoln,  the 
sum  of  the  difference  between  the  charged  and  real 
value,  with  seven  per  cent  interest  thereon  from  the  6th 
day  of  August,  1889. 

There  was  pleaded  by  the  defendant  as  sufficient  to 
bar  this  action  the  commencement  of  a  suit  by  filing  the 
same  petition  as  has  been  filed  in  this  case,  the  issue  and 
return  of  summons  thereon,  and  the  subsequent  dis- 
missal of  said  suit  a  short  time  before  the  commencement 
of  this  one,  and  nearly  contemporaneously  with  such 
dismissal  the  signing  of  a  libel,  as  I  suppose  it  would  be 
called  in  vulgar  parlance.     These  acts  were  procured  to 
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be  done  by  means  of  the  false  representations  of  an  agent 
of  Lansing  that  Lansing  would  sue  for  f 50,000  if  this  was 
not  done,  and  by  the  further  false  representation  that  a 
certain  named  attorney  at  law,  held  in  high  esteem  by 
everybody  who  knew  him,  had  said  that  he  was  com- 
mencing such  a  suit,  and  that  as  Mr.  Oliver  had  never 
had  a  cause  of  action,  he  would  be  compelled  to  answer 
in  a  great  amount  of  damages  for  commencing  said  first 
suit.  This  agent  by  these  misrepresentations  procured 
a  dismissal  of  the  said  first  suit,  and  the  signing  of  a  con- 
fession that  Mr.  Oliver  had  unjustifiably  begun  that  ac- 
tion. We  are  at  a  loss  to  conjecture  why  it  should  be 
imagined  that  these  acts  of  plaintiff's  should  be  deemed 
sufficient  to  bar  plaintiff  of  any  rights  he  really  has 
pleaded  and  proved  in  this  action.  The  course  taken  to 
frighten  Mr.  Oliver  was  disgraceful  alike  to  his  agent 
and  to  Mr.  Lansing  himself.  There  was  no  final  judgment 
in  that  case;  neither  was  there  a  settlement.  As  to 
whether  or  not,  in  reality,  Mr.  Oliver  had  a  right  of  ac- 
tion against  Mr.  Lansing  on  account  of  his  duplicity,  the 
final  decision  of  this  cause  may  deteraiine,  at  least  to 
some  extent  The  judgment  of  the  district  court  is  re- 
versed and  this  case  is  remanded  to  the  district  court, 
with  directions  to  enter  a  decree  in  conformity  herewith, 
taxing  all  costs  to  the  defendant 


Reversed  and  remanded. 


George  Sebering  et  ai..  v.  George  T.  Bastedo  et  al. 

Filed  Mat  6, 1896.    No.  6654. 

^lectiozui:  Contest:  Jubisdiction:  Dismissal.  The  dismissal  of  an 
attempted  contest  of  a  county  seat  election,  because  the  district 
court  had  no  Jurisdiction,  held  proper,  upon  the  authority  of 
Thomas  v.  Franklin,  42  Neb.,  310. 
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Error  from  the  district  court  of  Boyd  county.  Tried 
below  before  Marshall,  J. 

R,  R.  Dickson  and  M.  F,  Harrington^  for  plaintiffs  in 
error. 

H,  M.  Uttletfy  A.  L.  Tingle^  and  John  ff.  Mosier,  contra. 

Ryan,  C. 

In  this  case  the  only  question  presented  is  the  right  of 
plaintiffs  in  error,  as  residents  and  citizens  of  the  town 
of  Spencer,  to  contest  the  validity  of  the  county  seat  elec- 
tion in  Boyd  county,  whereby  Butte  City,  upon  the  face 
of  the  returns  as  against  Spencer,  was  declared  by  the 
canvassing  board  to  have  been  successful.  The  district 
court  of  Boyd  county  dismissed  this  action  as  having 
been  brought  too  late,  whereby  it  was  held  the  said  court 
had  never  had  jurisdiction.  Whether  it  was  without 
jurisdiction  upon  the  ground  alleged  need  not  be  dis- 
cussed, for  certainly  the  disposition  made  of  the  case  was 
proper,  under  the  ruling  of  this  court  in  Thomas  v.  Frank- 
Ihi,  42  Neb.,  310.     The  judgment  of  the  district  court  is 

therefore 

Affirmed. 


48    339 
S8    215 


Orlando  Hudson,  appellee,  v.  H.  W.  Pbnnock, 

APPELLANT,  ET  AL.,  APPELLEES. 

Filed  May  6, 1896.    No.  658 

Review:  Detective  Record.  This  court  cannot  determine  Chat  the 
ruling  of  the  district  court  upon  a  motion  was  without  justifica- 
tion, when  there  is  presented  for  review  neither  the  motion  nor 
the  proofs  submitted  in  support  of  it. 

Appeal  from  the  district  court  of  Adams  county. 
Heard  below  before  Beall,  J. 
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Batty  &  Dungan  and  Henry  W.  Pennocky  for  appellant. 

G.  E.  Higwbothanij  Damall  d  Kirkpatricky  and  Tibbrtsy 
Morey  &  FerriSy  contra, 

Ryan,  0. 

This  was  a  foreclosure  proceeding  brought  in  the  dis- 
trict court  of  Adams  county  by  Orlando  Hudson  to  ob- 
tain satisfaction  of  three  notes  made  by  H.  W.  Pennock, 
secured  by  his  mortgage.  There  were  made  defendants 
H.  W.  Pennock  and  his  wife,  and  others,  among  whom 
was  James  L.  Britton.  To  the  usual  averments  for  the 
foreclosure  of  a  mortgage,  H.  W.  Pennock  answered  ad- 
mitting the  making  of  the  notes  and  mortgage,  the  cred- 
its of  payments  stated  in  the  petition,  the  alleged  re- 
cording of  the  mortgage,  and  that  no  proceeding  at 
law  had  been  had  for  the  recovery  of  the  debt  securecl. 
There  was  a  denial  that  there  was  due  upon  the  notes 
on  October  24,  1892,  the  sum  of  ?5,158.62,  and  a  denial 
that  said  sum  was  due  when  the  petition  was  filed. 
These  alleged  denials  closed  with  this  language:  "And 
this  defendant  requires  strict  proof  of  the  plaintiff  as 
to  the  amount  due  upon  said  notes  according  to  law.'* 
This  answer  finally  closed  with  a  general  denial  of  all 
matters  not  admitted  as  above  stated.  Upon  the  trial 
there  were  introduced  in  evidence  only  the  notes  and 
mortgage,  and  therefrom  the  court  found  there  was  due 
and  subject  to  foreclosure  on  the  date  of  the  judg- 
ment, May  14,  1893,  the  sum  of  |5,287.23,  and  entered  a 
decree  accordingly.  The  appellant,  Mr.  Pennock,  makes 
no  complaint  that  this  sum  was  incorrect,  neither  does 
he  complain  of  any  injustice  in  the  decree,  except  as  will 
now  be  described. 

James  L.  Britton,  a  defendant,  by  his  answer  to  the 
original  petition  having  alleged  that  he  was  the  holder 
of  certain  tax  deeds  on  the  mortgaged  premises,  de- 
scribed at  length  the  several  amounts  of  taxes  which  he 
had  paid  at  various  times  after  the  issue  to  him  of  said 
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tax  deeds,  and  that  he  had  served  proper  preliminary  no- 
tices and  had  obtained  the  aforesaid  tax  deeds  to  be 
made  by  the  treasurer  of  Adams  county.  The  prayer  of 
Mp.  Britton  was,  to  say  the  least,  unique,  as  will  be  seen 
by  the  following  copy  of  it:  "Wherefore  this  defendant 
prays  that  this  suit  be  dismissed  at  plaintiff's  cost,  and 
for  such  other  and  further  relief  as  justice  and  equity 
may  require/'  H.  W.  Pennock  answered  the  pleading  of 
Mr.  Britton,  alleging  various  irregularities  and  omissions 
of  substantive  matters  precedent  to  the  making  of  the 
tax  deeds,  which,  as  he  averred,  rendered  them  invalid, 
and,  having  offered  to  pay  in  court  f 30  for  the  use  and 
benefit  of  Mr.  Britton,  or  any  party  thereto  entitled,  as 
the  full  amount  of  taxes  really  due,  he  prayed  for  a  can- 
cellation of  the  said  tax  deeds,  and  that  upon  payment  of 
the  amount  tendered  in  full  for  the  taxes  and  assess- 
ments he  might  go  hence  without  day.  The  sole  com- 
plaint of  Mr.  Pennock  upon  this  appeal  is  that  the  court, 
upon  the  motion  of  Mr.  Britton,  "dismissed  Mr.  Britton 
out  of  the  case."  There  is  to  be  found  in  the  record  no 
such  motion.  In  his  brief  Mr.  Pennock  says  this  motion 
of  Mr.  Britton  was  made  orally,  but  we  cannot  act  upon 
this  suggestion,  especially  in  view  of  the  only  record  reci- 
tations to  be  found,  which  are  in  the  following  language: 
"And  now  on  this  18th  day  of  May,  1893, this  cause  comes 
on  for  hearing  upon  the  application  and  motion  of  the  de- 
fendant James  L.  Britton  to  be  dismissed  out  of  this  case. 
Upon  consideration  whereof  the  court,  being  satisfied 
that  the  showing  made  by  the  said  defendant  James  L. 
Britton  in  support  of  his  said  application  and  motion  is 
suflBicient,  the  court  sustains  said  motion  and  the  said 
defendant  James  L.  Britton  is  accordingly  dismissed  out 
of  this  case.  To  which  ruling  and  action  of  the  court  the 
defendant  H.  W.  Pennock  excepts,  and  his  exceptions 
are  by  the  court  allowed."  It  would  seem  from  the  above 
recitation  of  a  showing  made  that  there  was  introduced 
some  sort  of  evidence  in  support  of  Mr.  Britton's  motion, 
but  no  bill  of  exceptions  evidences  the  nature  of  such 
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proofs.  We  cannot  presume,  in  the  absence  of  the  mo- 
tion itself  and  of  the  evidence  upon  which  it  was  sus- 
tained, that  there  was  prejudicial  error  in  the  ruling  of 
the  district  court  thereon,  and  this  is  just  what  we  are 
required  to  do  if  we  should  sustain  this  appeal.  The 
judgment  of  the  district  court  is  therefore 


Affirmed. 


Henry  Newman  v.  Lewis  Ryne  et  au 

Filed  May  6, 1896.    No.  6549. 

1.  InstructioxiB:  Assionuents  of  Erbob:  Revisw.  An  assignment  of 
errors  in  a  group  as  to  giving  or  refusing  to  give  Instructions  will 
be  examined  no  further  when  it  is  found  that  one  of  the  first  indi- 
cated group  was  properly  given,  or  of  the  last  indicated  group  one 
was  properly  refused. 

2. .    It  is  no  sufficient  ground  for  the  reversal  of  a  judgment 

that  an  immaterial  instruction  asked  by  the  plaintiff  In  error  was 
refused. 

Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Bates,  J. 

Hainer  d  Smithy  for  plaintiff  in  error. 

Whitmore  &  Carr^  contra. 

Ryan,  C. 

This  action  was  one  of  replevin  brought  originally  by 
Henry  Newman  against  Lewis  Ryne  and  A.  L.  Preston 
in  the  district  court  of  Hamilton  county.  Subsequently 
A.  P.  Adams  appeared  and  filed  a  petition  of  interven- 
tion, claiming  the  replevied  property  under  a  bill  of  sale. 
Thenceforward  the  controversy  was  between  the  original 
plaintiff  and  the  intervenor,  the  latter  of  whom  obtained 
the  verdict,  upon  which  judgment  was  rendered. 
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The  first  assignment  in  the  petition  in  error  is  that  the 
i»ourt  erred  in  giving  instructions  numbered  1,  2,  3,  4,  5, 
6,  7,  and  8  on  its  own  motion.  Of  these  the  fifth  was  that 
under  the  issues  the  controversy  was  narrowed  down  be- 
tween Newman  and  Adams,  and  this,  by  his  brief,  the 
plaintiff  in  error  concedes  is  entirely  accurate.  We  can- 
not, therefore,  consider  the  other  instructions  of  which 
the  correctness  is  called  in  question.  The  assignment  as 
to  the  refusal  to  give  instructions  grouped  numbers  4, 
5,  and  6,  asked  by  plaintiff.  Of  these  the  fourth  was  as 
follows:  "The  mere  fact  that  the  defendant  Ryne  may 
have  given  the  key  or  keys  for  the  building  situated  upon 
the  premises  described  in  said  lease,  to  the  plaintiff, 
would  not  constitute  a  surrender  of  said  premises  to 
plaintiff."  The  plaintiff  founded  his  right  of  possession 
of  the  property  replevied  upon  a  lease  containing  pro- 
visions in  the  nature  of  a  chattel  mortgage,  with  refer- 
ence to  the  personal  property  of  the  lessee  contained  in 
the  building.  After  these  goods  had  been  taken  under 
plaintiff's  writ  of  replevin,  Mr.  Ryne,  the  lessee,  refused 
to  give  up  possession  of  the  premises  which  had  been 
leased  to  him.  A  few  days  after  this  refusal  he  met  the 
plaintiff  and  asked  him  if  he  did  not  want  the  keys;  if 
he  did  not  want  to  go  in  there,  and  upon  plaintiff's  an- 
swering in  the  affirmative,  Ryne  handed  him  the  keys. 
The  object  of  the  above  instruction  was  to  have  the  jury 
instructed  as  to  such  facts  as  would  indicate  that  Mr. 
Ryne  had  not  surrendered  his  possession  of  the  premises, 
and  that  he  had  not  by  surrender  of  the  keys  ceased  to  be 
liable  to  plaintiff.  As  we  have  already  indicated,  the 
controversy  was  between  the  plaintiff  and  the  inter- 
venor.  The  grounds  of  this  dispute  were  that  plaintiff 
claimed  the  goods  by  virtue  of  a  lien  created  by  the  lease 
for  rent-  The  term  expired  May  1,  1892,  by  the  terms  of 
the  lease  itself,  but  plaintiff  was  desirous  of  holding  the 
lessee  for  rent  for  another  year  by  reason  of  his  holding 
over  his  term.  This  instruction  we  do  not  deem  at  all 
material,  for  one  reason,  because  the  lease  was  not  re- 
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corded  until  after  the  intervenor  had  purchased  the  per- 
sonal property  in  dispute  and  given  his  note  and  check 
for  the  amount  of  the  purchase  price.  There  was  no  at- 
tempt to  show  that  this  purchase  was  with  the  actual 
knowledge  of  the  terms  of  the  unrecorded  lease,  or  in 
bad  faith,  hence  it  was  immaterial  whether  or  not  Mr. 
Ryne  held  over  his  term.  Again,  the  instruction  re- 
quested, though  abstractly  correct  enough,  was  refused 
without  prejudice  to  plaintiff  because,  before  the  alleged 
holding  over,  plaintiff  had  replevied  and  removed  the 
property  from  the  building,  and  the  lease  by  its  pro- 
visions was  only  operative  as  to  such  personal  property 
as  was  kept  on  the  premises.  This,  we  understand,  re- 
fers to  property  kept  on  the  premises  while  the  delin- 
quent rent  accrued.  As  plaintiff  had  caused  the  removal 
of  this  very  property,  he  could  not  insist  that  his  lease 
was  still  operative  as  against  it  for  rent  accruing  after 
such  removal  had  been  made  by  himself. 

There  is  but  one  other  proposition  urged,  and  that  is 
that  there  was  error  in  instructing  the  jury  that  if  the 
intervenor,  before  the  lease  was  recorded  and  without 
knowledge  of  its  provisions,  purchased  the  property  in 
good  faitJi  and  made  payment  thereon,  he  was  entitled  to 
the  possession  thereof  as  against  the  plaintiff,  who  re- 
plevied after  such  purchase  and  payment.  As  to  this 
there  is  perceived  no  just  ground  of  complaint  under  the 
proofs  or  the  law^  applicable  thereto.     The  judgment  of 

the  district  court  is 

Affirmed. 
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E.  B.  Bacon  et  al.,  appellees,  v.  P.  Brookman  Commis- 
sion Company,  appellant  et  al.,  appellees. 

FiLKD  Mat  6, 1896.    No.  6537. 

Fraudulent  CouTeyances:  Chattel  Mobtgaoes.  A  chattel  mortgage 
which  covered  all  the  property  of  an  Insolvent  debtor,  executed 
under  an  agreement  between  the  parties  thereto  that  the  mort- 
gage should  not  be  filed  for  record,  that  the  mortgagee  should 
take  formal  possession  of  the  mortgaged  property  and  hold  pos- 
session thereof  for  the  benefit  and  subject  to  the  direction  of  the 
mortgagor  until  by  sale  or  lease  of  the  mortgaged  property  to  the 
advantage  of  the  mortgagor  the  debt  secured  should  be  paid,  and 
then  account  to  the  mortgagor  for  the  balance,  held  fraudulent  as 
to  other  creditors  of  the  mortgagor  who  are  plaintiffs  in  this 
action. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Babcock,  J. 

Hall  d  McCullochy  for  appellant 

John  D.  Howe  J  E.  R.  Duffky  and  James  McNeny^  contra. 

Ryan,  C. 

This  action  was  begun  April  28,  1892,  in  the  district 
court  of  Gage  county  by  the  partnership  firm  of  E.  P. 
Bacon  &  Co.  Subsequently,  by  intervention,  the  Citizens 
State  Bank  of  Council  Bluflfs,  Iowa,  became  a  party 
plaintiff.  The  Brown  Bros.  Grain  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Nebraska, 
was  made  a  defendant  because  it  was  largely  indebted 
to  each  of  the  plaintiffs.  Between  the  parties  already 
named  there  was  in  this  case  no  controversy.  Between 
the  original  plaintiff  and  the  intervenor,  on  the  one  hand, 
and  the  P.  Brockman  Commission  Company,  a  Missouri 
corporation  doing  business  at  St.  Louis,  on  the  other 
hand,  there. was  a  real  closely  contested  dispute.  Each 
petition  was  in  the  nature  of  a  creditor's  bill  containing 
averments  necessarv  to  show  the  existence  of  an  indebt- 
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edness  due  from  the  Brown  Bros.  Grain  Company,  evi- 
denced by  a  judgment  in  favor  of  the  plaintiff  and  the 
intervenor  respectively,  the  issue  and  return  of  execution 
"no  property  found,"  and  the  subsequent  levy  upon  the 
property  sought  to  be  subjected  to  the  payment  of  said 
judgments.  In  addition  to  the  averments  indicated^ 
these  petitions,  in  apt  language,  sufficiently  described  the 
transactions  of  which  complaint  was  made,  charged  that 
they-were  fraudulent,  and  prayed  appropriate  relief.  The 
subsequently  filed  pleadings  fully  presented  the  issues 
under  which  the  evidence  was  introduced,  so  that  it  is  not 
necessary  to  describe  at  greater  length  these  pleadings. 
There  was  a  decree  in  favor  of  the  plaintiff  and  the  inter- 
venor, and  therefrom  the  P.  Brockman  Commission  Com- 
pany has  prosecuted  this  appeal. 

The  Brown  Bros.  Grain  Company  was  incorporated  in 
the  year  1890  and  continued  in  the  business  of  buy  in  g^ 
selling,  and  shipping  grain  until  the  latter  part  of  the 
year  1891.  This  firm  owned  eleven  elevators  in  Ne- 
braska and  two  in  Kansas,  and  had  a  five  years'  lease  of 
the  Union  Elevator  at  Council  Bluflfs,  Iowa.  The  ele- 
vators in  Nebraska  and  Kansas  were  built  and  stood  on 
the  right  of  way  of  the  Union  Pacific  railway,  or  of 
its  branches.  About  July  20,  1891,  the  Brown  Bros. 
Grain  Company  made  a  shipment  of  grain  to  the  P. 
Brockman  Commission  Company  at  St,  Louis,  and  against 
said  shipment  drew  a  draft  of  $300.  This  was  paid  and 
thereafter  there  were  other  consignments  and  other 
drafts,  until  in  September,  1891,  the  Brown  Bros.  Grain 
Company  was  indebted  to  the  P.  Brockman  Commission 
Company  in  the  sum  of  $67,580.85,  and,  after  having  been 
increased  to  over  $84,000  in  the  meantime,  this  indebted- 
ness, in  November  of  the  same  year,  was  reduced  to  $68,- 
479.11.  On  the  14th  day  of  the  month  last  named  P- 
Brockman,  the  president  of  the  P.  Brockman  Commission 
Company,  made  an  arrangement  with  the  Brown  Bros. 
Grain  Company  whereby  was  procured  to  be  executed  a 
chattel  mortgage.     Mr.   Brockman  in   making  this  ar* 
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rangement  had,  it  seems,  full  authority  to  represent  the 
company  of  which  he  was  president.  The  chattel  mort- 
gage above  referred  to  was  not  easily  procured,  and 
finally  was  given  only  on  condition  that  certain  memo- 
randa of  agreements  should  be  contemporaneously  exe- 
cuted by  the  mortgagee.  Practically,  this  mortgage  cov- 
ered all  the  property  of  the  mortgagor,  including  its  ac- 
counts, notes,  and  demands  of  every  kind.  The  condi- 
tions contained  in  the  mortgage  were  as  follows:  "Now 
if  the  said  Brown  Bros.  Grain  Company  shall  well  and 
truly  pay,  or  cause  to  be  paid,  all  of  said  notes,  checks, 
bills  of  exchange,  open  accounts,  and  other  indebtedness 
above  described,  to  the  said  P.  Brockman  Commission 
Company,  when  the  same  shall  become  due  and  payable, 
then  this  obligation  shall  be  void,  but  in  case  the  said 
Brown  Bros.  Grain  Company  shall  not  pay  the  same 
when  they  become  due  and  payable,  or  any  part  thereof, 
then  the  said  P.  Brockman  Commission  Company  shall 
have  the  right  to  take  immediate  possession  of  the  same, 
and  to  sell  the  same  either  at  public  or  private  sale,  as  it, 
said  corporation,  shall  elect,  notice  of  said  sale  and  publi- 
cation thereof  being  hereby  expressly  waived,  and,  after 
paying  the  expenses  of  the  said  sale,  and  any  amount 
which  may  be  due  the  said  P.  Brockman  Commission 
Company,  the  said  P.  Brockman  Commission  Company 
shall  render  the  surplus,  if  any,  to  the  said  Brown  Bros. 
Grain  Company."  Contemporaneously  with  the  making 
of  the  above  mortgage,  there  were  executed  three  memo- 
randa, which,  under  their  respective  headings,  "A,"  "B,'^ 
and  "C,"  were  as  follows : 

"This  memoranda  witnesseth,  that  w^hereas.  Brown 
Bros.  Elevator  Company  have  this  day  turned  over  to  I^. 
Brockman  Commission  Company,  of  St.  Louis,  by  mort- 
gage indenture  of  this  date,  their  lease  of  elevator  in 
Council  Bluflfs,  and  all  their  elevators  on  the  line  of  the 
Union  Pacific  and  its  branches  in  Nebraska  and  Kansas, 
being  elevators  at  Raymond,  Lincoln,  Beatrice,  Prince- 
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ton,  namlin,  Jamaica,  Blue  Springs,  Pickerell,  Cortland, 
Holmesville,  Barneston,  in  Nebraska,  and  Oketo  and 
Hull,  in  Kansas: 

"Now,  therefore,  it  is  understood  and  agreed  by  the  P. 
Brockman  Commission  Company,  of  St.  Louis,  Missouri, 
that  they  will  continue  to  operate  all  of  such  elevators 
now  operated  until  the  same  can  be  disposed  of,  by  lease 
or  sale,  to  the  advantage  of  said  grain  company,  account- 
ing to  said  Brown  Bros.  Grain  Company  for  whatever 
profits  there  may  be  over  and  above  all  costs  and  ex- 
penses, interest,  and  indebtedness  for  running  the  same. 

"Dated  this  14th  day  of  November,  1891. 

"Brockman  Commission  Company, 

"Per  P.  Brockman." 
"B." 

"Whereas,  Brown  Bros.  Grain  Company  has  heretofore 
caused  certain  grain  to  be  shipped  on  the  line  of  the 
Union  Pacific  Railway  Company,  on  its  bills  of  lading 
duly  issued  therefor,  consigned  to  the  care  of  the  Union 
Elevator  of  Council  Bluffs,  Iowa,  which  said  Union  Ele- 
vator has  been  in  the  possession  of  and  operated  by  the 
said  Brown  Bros.  Grain  Company;   and 

"Whereas,  the  said  Brown  Bros.  Grain  Company  has 
secured  the  delivery  of  large  shipments  of  said  grain  to 
said  elevator  so  operated  by  it,  without  producing  or  sur- 
rendering to  the  said  Union  Pacific  Bailway  Company 
the  bills  of  lading  therefor,  by  reason  of  which  fact  there 
are  now  outstanding  a  large  number  of  bills  of  lading  as 
against  the  said  railway  company,  for  grain  which  has 
actually  been  delivered  to  said  elevator  company;  and 

"Whereas,  the  undersigned  is  a  large  creditor  of  the 
Brown  Bros.  Grain  Company,  and  it  is  important  that 
the  undersigned  should  secure  possession  of  the  said 
Union  Elevator  at  Council  Bluffs,  Iowa,  and  should  se- 
cure a  transfer,  assignment  of  sale  of  the  grain,  and  other 
properties  now  in  possession  of  Brown  Bros.  Grain  Com- 
pany at  the  said  elevator,  and  in  certain  other  elevators 
now  operated  by  it  in  the  state  of  Nebraska;  and, 
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"Whereas,  the  said  Union  Pacific  Railway  Company 
has  assisted  the  undersigned  in  securing  possession  of 
the  said  elevator  and  in  negotiating  a  proper  transfer  of 
the  properties  of  said  Brown  Bros.  Grain  Company,  for 
the  purpose  of  securing  the  undersigned: 

"Xow,  therefore,  in  consideration  of  the  premises,  the 
undersigned  hereby  promises  and  agrees  to  and  with  the 
said  Union  Pacific  Railway  Company,.that  all  of  the  grain 
received  from  the  said  Brown  Bros.  Grain  Company  and 
now  stored  in  the  Union  Elevator  at  Council  Bluffs,  Iowa, 
so  far  as  the  same  can  lawfully  be  applied  for  such  pur- 
pose, shall  be  applied  to  the  cancellation  and  satisfaction 
of  all  outstanding  bills  of  lading  of  the  Union  Pacific 
Railway  Company  for  grain  delivered  at  such  elevator  in 
Council  Bluffs,  it  being  expressly  understood  that  those 
bills  of  lading  now  in  the  hands  of  the  undersigned  shall 
be  first  satisfied,  and  that  thereafter  other  bills  of  lading 
so  outstanding  shall  be  satisfied  in  the  order  of  their 
presentation,  it  being  the  purpose  of  this  agreement  to 
guaranty  and  protect  the  said  railway  company  from  all 
loss  arising  from  any  outstanding  bills  of  lading  therefor, 
so  far  as  the  said  grain  now  in  said  elevator  will  suffice 
for  that  purpose. 

"P.  Bkookman  Commission  Company, 

"Per  P.  Brockman,  PV 
"C." 

"It  is  agreed  by  P.  Brockman  Commission  Company 
that  it  will  protect  all  drafts  against  grain  en  route  for 
the  elevator  now  drawn,  not  exceeding  f  16,800. 

"P.  Brockman  Commission  Company, 

"Per  P.  Brockman,  PresV* 

Appellant  insists  that  the  above  described  mortgage, 
and  the  written  contracts  made  contemporaneously  there- 
with, constitute  the  sole  admissible  evidence  of  the  trans- 
actions therein  referred  to.  As  between  the  parties  to 
these  written  instruments  this  doubtless  would  have  been 
the  general  rule,  but  this  action  was  not  one  predicated 
upon  the  memoranda  nor  between  the  parties.  It  was 
28 
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rather  a  proceeding;  in  which  this  whole  transaction  was 
assailed  as  fraudulent  and  void  as  against  the  rights  of 
the  complaining  parties,  and  its  purpose  was  to  obtain 
the  judgment  of  the  court  to  that  effect.  Whatever  evi- 
dence was  competent  and  relevant  for  the  purpose  indi- 
cated was  admissible,  and  from  an  attack  of  this  char- 
acter the  written  memoranda  could  claim  no  special 
immunity. 

On  Sunday,  the  8th  day  of  November,  1891,  P.  Brock- 
man,  representing  the  P.  Brockman  Commission  Com- 
pany, made  an  examination  of  the  books  of  the  Brown 
Bros.  Grain  Company,  and  with  expressions  of  approval 
of  the  showing  thereby  made,  offered  to  furnish  whatever 
uKmey  was  necessary  for  carrying  on  the  business,  pro- 
vided security  was  given  for  what  was  already  owing, 
and  for  further  advances.  During  the  remainder  of  the 
week  preceding  Saturday  there  were  renewed  efforts  to 
reach  an  agreement  as  to  how  matters  should  be  arranged 
between  the  commission  company  and  the  grain  com- 
pany. As  indicated  by  memorandum  "B,"  above  copied, 
the  Union  Pacific  Railway  Company  had  previously  de- 
livered from  its  cars  large  amounts  of  grain  to  the  grain 
company  at  the  Union  Elevator  at  Council  Bluffs,  with- 
out requiring  the  production  or  surrender  of  the  bills  of 
lading.  There  were  outstanding  on  November  14,  1891, 
129  bills  of  lading  of  this  character.  The  grain  repre- 
sented by  these  bills  of  lading  had  either  been  shipped  to 
some  eastern  market  and  sold,  or  was  still  in  the  posses- 
sion of  the  Brown  Bros.  Grain  Company.  It  was  to  hold 
harmless  the  railroad  company  with  reference  to  this 
grain  that  the  provisions  in  the  memorandum  "B''  were 
made. 

Memorandum  "C"  was  made  necessary  by  the  foUow^- 
ing  condition  of  affairs:  There  had  been  purchased  in  the 
regular  course  of  business,  by  the  agents  of  the  Brown 
Bros.  Grain  Company  running  the  elevators  of  that  com- 
pany in  Kansas  and  Nebraska,  a  large  amount  of  grain. 
It  was  the  custom  of  these  agents,  as  they  purchased 
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grain,  to  draw  on  the  grain  company  aforesaid  through 
local  banks  for  the  amount  of  such  purchases.  The  cred- 
its were  extended  to  these  agents  by  the  local  banks^ 
largely,  if  not  altogether,  on  the  faith  of  the  drafts,  drawn 
against  actual  purchases.  On  the  date  of  the  mortgage 
and  memorandum  "C"  there  were  outstanding  unpaid 
drafts  of  this  character  to  the  aggregate  amount  of  $16,- 
841.26.  It  cannot  be  determined  from  the  evidence  what 
proportion  of  the  grain  drawn  against  in  this  manner 
was  in  the  elevators,  and  what  proportion  was  on  board 
cars.  It  was  to  make  certain  the  payment  of  these  out- 
standing drafts  that  the  memorandum  designated  "C^ 
was  made. 

It  was  in  relation  to  the  provisions  of  memorandum 
"A"  that  very  much  of  the  conflicting  oral  testimony  was 
introduced.  Briefly  summarized,  these  conditions  were 
that  the  P.  Brockman  Commission  Company  undertook  to 
operate  all  the  elevators  which  theretofore  had  been  oper- 
ated by  the  grain  company,  until  such  elevators  should  be 
disposed  of  by  lease  or  sale  to  the  advantage  of  the  grain 
company,  accounting  meanwhile  to  said  grain  company 
for  all  profits  "over  and  above  all  costs  and  expenses,  in- 
terest, and  all  indebtedness  for  running  the  same."  How 
from  one  standpoint  this  should  be  construed  and  supple- 
mented was  illustrated  by  the  testimony  of  C.  T.  Brown, 
George  K.  Brown,  and  W.  E.  Kirker.  Of  these,  C.  T. 
Brown  was  the  president  of  the  Brown  Bros.  Grain  Com- 
pany. He  testified  that  on  the  date  of  the  mortgage  he, 
with  others,  met  Mr.  Hall,  the  attorney  for  the  P.  Brock- 
man Commission  Company,  and  P.  Brockman  himself,  at 
Mr.  Hall's  office  in  Omaha.  As  to  what  transpired  at 
this  office  before  the  mortgage  was  executed  this  witness 
testified  as  follows:  "The  question  of  filing  the  mortgage 
was  talked  over  and  I  said  if  the  mortgage  was  filed  it 
would  probably  ruin  our  business  and  our  credit,  and  we 
did  not  want  anything  of  that  kind  done,  and  Hall  said, 
^Either  place  the  mortgage  on  file  or  take  possession  in 
order  to  make  the  mortgage  good;'  and  I  said  that  taking 
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possession  and  placing  a  notice  on  the  buildings  would 
be  as  bad  as  filing  the  mortgage,  and  Hall  said,  'You  can 
give  possession  with  these  elevators  and  formally  turn 
them  over  to  him,  and  he  can  turn  them  back  to  you  and 
aiTange  with  someone  to  take  charge  of  them  and  no  one 
know  anything  about  it;'  and  I  said  that  I  wanted  a 
written  agreement  as  to  how  it  should  be  run  and  who 
was  to  have  charge  of  it,  and  we  talked  the  matter  over 
and  the  attorneys  suggested  that  that  could  be  done  later 
on,  as  we  had  not  much  time.  *  *  *  It  was  finally 
agreed  that  the  mortgage  should  not  be  recorded.  It  was 
agreed  that  the  mere  claim  of  formal  possession  should 
be  given  to  Brockman,  instead  of  filing  the  mortgage,  and 
the  business  was  to  be  run  as  it  had  been,  without  any 
change.  He  agreed  there  should  be  no  change  and  I 
should  be  the  general  manager  of  the  business,  but  he 
should  pay  the  men,  and  possession  was  to  be  given  him 
and  the  business  was  to  run  as  it  had  been.  ♦  ♦  ♦ 
Mr.  Carstons  was  to  represent  Mr.  Brockman  in  carrying 
on  the  business."  C.  T.  Brown  further  testified  that  the 
memorandum  designated  above  as  "A"  was  "a  part  of  the 
result  of  the  whole  business  and  the  only  part  of  that 
understanding  that  was  decided  was  necessary  to  put 
in  writing;  the  rest  of  it  was  claimed  to  be  matters  that 
could  be  arranged  later  on.  We  insisted  upon  having 
some  agreement  in  writing,  and  this  was  made  and  the 
rest  was  to  be  drawn  afterwards;  the  details  of  running 
the  business  were  not  yet  to  be  put  in  writing,  but  drawn 
in  the  contract  there."  Mr.  Brown  testified  that  the 
mortgage  and  memoranda,  above  designated  as  "A,""B," 
and  "C,"  were  contemporaneously  executed  about  6 
o'clock  of  Saturday  evening.  It  seems  from  the  tes- 
timony of  all  parties  that  on  Sunday  morning  trouble 
began  between  the  contracting  parties  by  the  posting 
of  a  notice  of  possession  under  the  mortgage,  and  that 
on  Monday  it  increased  and  has  since  still  further  in- 
creased, so  that  it  resulted  that  the  business  was  practi- 
cally never  continued.     We  have  not,  therefore,  the  aid 
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of  subsequent  events  to  enable  us  to  ascertain  from  the 
actual  manner  of  running  the  business  whether  or  not 
the  above  testimony  was  true.  We  can  look  alone  to 
parol  testimony  in  connection  with  the  writings  exe- 
cuted, and  to  the  writings  themselves,  for  information 
as  to  the  scope  and  object  of  the  transaction.  The  tes- 
timony of  George  K.  Brown  was  as  direct  as  was  that 
of  his  brother,  C.  T.  Brown,  and  to  the  same  matters,  and 
in  addition  thereto  George  K.  Brown,  who  was  secretary 
of  the  grain  company,  testified  that  on  Sunday  morning 
following  the  making  of  the  mortgage  he  called  on  Mr. 
Brockman  at  the  Paxton  Hotel  in  Omaha  to  practically 
give  him  the  formal  possession;  that  witness  asked 
Brockman  if  he  had  not  better  w^ait  till  Monday,  as  there 
was  no  time  set,  and  was  answered,  "We  had  better  take 
it  to-day  and  we  will  be  ready  for  business  Monday,"  to 
which  the  witness  replied  that  he  w^as  only  one  of  the 
company,  but  would  go  and  practically  turn  it  over.  This 
witness  testified  that  practically  turning  over  the  office 
consisted  in  walking  into  the  office  and  telling  the  book- 
keeper and  foreman  of  the  elevator  "that  we  practically 
turned  the  business  over  to  Brockman,  to  operate  the 
business  as  before,  which  I  did."  When  those  parties 
reached  the  office  they  found  palled  to  the  door  a  notice, 
in  the  language  of  Mr.  Brown,  stating  "that  this  property 
had  been  taken  by  Brockman,  of  St.  Louis,  under  a  chattel 
mortgage."  Mr.  Brockman  denied  that  he  had  been  in- 
strumental in  having  this  notice  posted,  and  promised  to 
see  that  it  came  down.  George  K.  Brown,  further  testi- 
fying, said:  "I  think  that  Mr.  Brockman  was  the  man 
who  spoke  up  and  said  things  are  going  on  as  before,  and 
I  have  a  little  interest  here,  and  we  want  to  keep  every- 
thing quiet  and  not  to  say  anything  about  the  chattel 
mortgage  on  the  property,  as  it  was  understood  and 
agreed  Brown  is  to  manage  the  business  as  before,  and 
that  he  would  probably  have  a  man  there  to  represent 
him,  which  would  be  J.  D.  Carstons  of  Omaha,  and  I 
Kpoke  to  Brockman,  as  he  went  out,  to  have  the  notice 
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removed  from  the  door,  and  he  said,  ^I'U  see  this  is 
done.' " 

Mr.  Kirker,  the  treasurer  of  the  Brown  Bros.  Grain 
Company,  testified  that  he  was  present  just  before  the 
mortgage  w^as  signed  and  asked  Mr.  Brockman  about 
filing  it,  and  was  answered  that  it  was  not  to  be  filed; 
that  Brockman  was  to  take  formal  possession,  and,  as  Mr. 
Kirker  said,  "we  were  to  run  the  business  the  same  as  it 
had  been."  This  witness  also  testified  that  Mr.  Brockman 
said  he  would  furnish  all  the  money  necessary  to  run  tlie 
business,  and  upon  being  asked  to  put  that  in  writing  he 
said,  "Do  you  think  I  am  a  damned  rascal?"  and  refused 
to  comply.      ' 

In  regard  to  the  matters  above  referred  to  Mr.  Brock- 
man testified  that  after  he  (*ame  to  Omaha  in  November, 
1891,  he  investigated  the  matter,  and  as  the  Brown  Bros. 
Grain  Company  owed  him  a  great  deal,  he  asked  for  se- 
curity, either  in  the  nature  of  a  bill  of  sale  or  of  a  mort- 
gage. In  answer  to  an  inquiry  as  to  whether  he  made  an 
agreement  with  the  grain  company  for  continuing  its 
business  when  the  mortgage  was  made,  ilr.  Brockman 
said  in  his  testimony,  "I  think  I  agreed  for  them  to  carry 
on  the  business;  that  was  before  I  knew  how  their  finan- 
cial standing  was.  They  made  all  kinds  of  statements  to 
me,  which  I  found  afterwards  to  be  false;  that  they  mis- 
represented everything  to  me,  as  I  found  out  when  I  came 
to  the  various  elevators."  In  answer  to  an  interrogatory 
as  to  what  understanding  outside  the  written  agreements 
he  had  with  the  Brown  brothers,  Mr.  Brockman  said:  "I 
don't  know  that  I  had  any  particular  agreement.''  Hav- 
ing admitted  that  he  did  not  carry  out  his  agreement  with 
the  grain  company,  Mr.  Brockman  responded  to  the  ques- 
tion why  this  was,  as  follows:  "After  I  took  possession 
of  the  property  of  the  various  elevators,  including  the 
Council  Bluffs  elevator,  and  ascertained  how  much  grain 
there  was,  I  found  that  there  was  hardly  any,  perhaps  a 
few  car  loads  in  the  Council  Bluffs  elevator.  I  held  at 
that  time  forty-three  bills  of  lading  for  which  there  was 
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no  grain.  After  ascertaining  how  I  had  been  victimized 
and  swindled  by  the  Browns,  who  had  obtained  my  money 
under  false  pretenses,  I  shut  down  on  them  only  too 
quick,  in  order  not  to  get  in  them  any  deeper,  which 
would  have  been  the  case  if  I  had  continued  business  with 
them.  For  this  reason  I  did  not  carry  out  this  agree- 
ment, as,  from  their  statements,  the  elevators  were  full. 
If  I  had  found  them  so  I  would  have  carried  out  my  agree- 
ment to  the  letter,  but  after  I  learned  and  found  that  they 
had  swindled  me  in  the  matter,  as  I  have  stated  before,  I 
simply  considered  it  my  duty  as  a  business  man  not  to 
give  them  any  chance  to  get  into  me  any  deeper.  The 
bills  of  lading,  which  are  in  my  possession  yet,  besides 
lots  of  other  bills  of  lading,  show  where  the  grain  has 
been  diverted  to,  either  Chicago  or  Milwaukee;  all  told 
there  was  over  100  car  loads  for  which  the  Brown  Bros, 
got  paid  twice,  and  in  a  good  many  instances  they  never 
even  paid  for  the  grain  to  the  country  shippers.  They 
took  out  another  bill  of  lading  at  Council  Bluffs  without 
surrendering  the  original  ones,  which  were  in  possession 
of  the  various  parties,  some  in  banks,  some  in  Chicago, 
some  in  Milwaukee,  and  those  I  held  myself.  By  this 
modus  operandi  they  not  only  swindled  the  various  ship- 
pers, but  the  railroad  company  besides.  For  this  reason 
I  do  not  suppose  that  any  sane  man  can  blame  me  for  not 
continuing  the  business  in  their  name  any  longer,  because 
it  could  not  be  done  unless  I  had  furnished  them  the 
money,  and  I  even  paid  drafts  for  them,  with  bills  of 
lading  attached,  to  the  amount  of  over  |20,000.''  Upon 
this  same  subject-matter  Mr.  Brockman  testified  as  fol- 
lows: 

Q.  At  the  time  you  took  possession  of  those  elevators 
and  other  property,  was  there  any  understanding  between 
you  and  the  Brown  Bros.  Grain  Company  that  they  would 
still  be  the  property  of  the  Brown  Bros.  Grain  Company? 

A.  No,  sir. 

Q.  Or  was  there  also  any  understanding  that  they 
should  keep  possession  also  with  you? 
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A.  I  think  there  was  somewhat  of  an  agreement,  the 
same  as  you  read  before,  and  for  that  reason  I  made  this 
explanation  giving  the  reason  why  I  did  not  carry  out 
this  agreement 

On  cross-examination,  being  asked  if  he  meant  to  say 
that  he  had  carried  out  his  agreement  (memorandum 
marked  "A")  to  continue  operating  the  elevators  until 
they  were  disposed  of,  and  as  to  continuing  business  with 
the  Brown  Bros.  Grain  Company,  Mr.  Brockman  said :  "I 
did  intend  to  carry  out  that  agreement  at  the  time  I 
signed  it,  and  would  have  carried  it  out  if  I  had  found 
matters  the  way  they  were  represented  to  me  by  the 
Browns." 

Mr.  Hall,  who,  as  attorney,  conducted  the  operations 
for  Mr.  Brockman  at  the  time  the  mortgage  was  given, 
testified  as  follows: 

"At  the  time  the  mortgage  was  given,  at  that  interview 
or  at  the  one  leading  up  to  it,  the  Brown  Bros.  Grain 
Company  did  not  desire  us  to  put  our  mortgage  on  record, 
and  I  think  in  the  first  interview,  or  one  of  the  first,  I  told 
them,  or  it  was  said  on  our  side,  that  it  would  not  be 
necessary  to  put  these  mortgages  on  record  at  once;  they 
were  desirous  of  that  afterward.  At  the  time  the  mort- 
gage was  given  I  spoke  of  taking  possession  and  they,  the 
Brown  Bros.,  whoever  it  was  that  conducted  the  conver- 
sation, I  think  it  was  Charley  Brown,  but  it  may  have 
been  one  of  the  others,  asked  if  we  were  going  to  take 
possession.  I  said,  'Yes,  if  we  didn't  record  the  mort- 
gage, we  would  have  to  take  possession;'  and  they  then 
said  that  if  we  had  to  take  possession,  it  didn't  make 
much  difference  whether  we  recorded  the  mortgage  or 
not;  that  was  about  the  size  of  the  talk,  the  substance 
of  it." 

Q.  What,  if  anything,  Mr.  Hall,  was  said  or  done  in 
these  negotiations  with  regard  to  the  control  or  running 
of  the  property? 

A.  Well,  there  was  nothing  in  regard  to  control,  ex- 
cept that  he  went  into  possession. 
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Q.  Well,  what  was  there,  if  anything,  with  reference 
to  the  preservation  of  it  and  disposition  of  it? 

A.  Well,  they  were,  the  Brown  Bros.  Grain  Company, 
very  much  afraid,  and  so  expressed  themselves;  said  they 
were  afraid  that  when  we  got  this  mortgage  for  the  P. 
Brockman  Commission  Company,  that  we  would  immedi- 
ately go  to  work  and  sell  the  elevator  out  and  destroy  the 
business.  They  said  that  they  had  an  immense  amount 
of  grain  coming  in,  and,  to  do  that,  would  ruin  the  busi- 
ness. We  said  to  them  that  if  they  had  the  grain  coming 
in  they  said  they  had,  it  would  not  be  to  Brockman's  ad- 
vantage to  destroy  the  business,  nor  to  destroy  or  sell  the 
elevators  out  at  a  sacrifice.  They  said,  "Yes,  but  after 
you  get  this  mortgage  you  may  forget  about  that."  Sub- 
stantially the  talk,  and  they  wanted  a  writing  that  we 
would  not  sell  it  out  at  a  sacrifice  immediately,  and,  in 
fact,  after  that  talk  there  was  a  writing  given  that  told 
them  that  we  did  not  propose  unnecessarily  to  sacrifice 
the  property.  It  was  to  our  advantage  to  get  as  much 
for  it  as  we  could,  and  we  intended  to  do  that. 

From  the  above  quotations  it  is  not  left  open  to  doubt 
that  there  was  sufficient  evidence  from  which  it  could 
properly  be  found  that  at  the  time  the  mortgage  was 
made  there  was  an  understanding  between  the  mort- 
gagor and  the  mortgagee  that  the  latter  should  take  for- 
mal possession  of  the  mortgaged  property,  and  that  it 
should,  under  the  name  of  the  latter,  be  jun  for  the  bene- 
fit of,  and  practically  under  the  direction  of,  the  mort- 
gagor. By  the  terms  of  the  mortgage  itself  it  was  pro- 
vided that  the  mortgagee's  right  to  take  x>ossession 
should  be  exercised  upon  the  failure  of  the  mortgagor  to 
make  payments  of  all  or  some  portion  of  the  amounts 
secured  when  it  fell  due.  The  property  mortgaged  was 
all  the  property  of  the  mortgagor,  and  at  the  time  the 
mortgage  was  given  the  mortgagor  was  insolvent.  It  is, 
however,  insisted  by  the  appellant  that  by  the  terms  of 
memoranda  "B"  and  "C"  the  mortgagee  assumed,  and 
has  in  fact  assumed,  certain  obligations  in  consideration 
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of  said  mortgage,  and  in  fact  has  performed  some  of 
these  obligations  at  considerable  cost,  and  that  all  these 
undertakings  would  have  been  carried  out  if  the  Brown 
Bros.  Grain  Company  had  not  been  guilty  of  such  fraudu- 
lent conduct  that  the  commission  company  ought  not  to 
be  held  to  such  performance.  These  were  matters  which 
concerned  only  the  mortgagor  and  the  mortgagee.  In 
memorandum  "B"  the  mortgagee  recited,  as  one  of  the 
reasons  for  signing  the  memorandum,  that  the  Union 
Pacific  Railway  Company  had  assisted  the  mortgagee  in 
securing  possession  of  the  Union  Elevator  and  in  nego- 
tiating a  proper  transfer  of  the  properties  of  the  said 
Brown  Bros.  Grain  Company  for  the  purpose  of  securing 
the  P.  Brockman  Commission  Company,  a  consummation 
which,  in  this  memorandum  it  was  recited,  was  impor- 
tant to  bring  about,  for  the  commission  company,  as  was 
said  in  the  memorandum,  was  a  large  creditor  of  the 
Brown  Bros.  Grain  Company.  As  this  memorandum  was 
entered  into  solely  for  the  benefit  of  the  mortgagee  and 
the  Union  Pacific  Railway  Company,  and  to  the  neces- 
sary disadvantage  of  all  the  other  creditors  of  the  Brown 
Bros.  Grain  Company,  it  is  difl&cult  to  understand  why 
any  hardship  sustained  by  the  mortgagee  should  be 
chargeable  to  such  other  creditors.  The  agreement  to 
protect  certain  drafts,  to  the  amount  of  $16,800,  was  one 
intended  solely  for  the  benefit  of  the  parties  to  it,  and  of 
the  parties  liable  on  the  drafts.  It  was  not  for  the  bene- 
fit of  the  appellees  in  the  remotest  degree,  and  therefore 
it  should  not  prejudice  their  rights.  It  is  no  concern  of 
appellees  whether  or  not  the  mortgagor  or  mortgagee 
aimed  solely  to  secure  an  unjust  advantage  of  each  other 
in  these  dealings,  and  it  is  of  as  little  consequence  that, 
quarreling  afterward,  each  still  further  sought  to  wrong 
the  other,  as  is  now  freely  charged  by  both  parties.  The 
question  with  which  appellees  are  concerned  is  whether 
or  not  the  transaction  between  the  mortgagor  and  mort- 
gagee on  November  14,  1891,  was  of  such  a  nature  that 
tlierebv  a  secret  trust  was  created  in  favor  of  the  mort- 
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gagor  to  the  prejudice  of  the  rights  of  the  appellees  as 
creditors  of  the  Brown  Bros.  Grain  Company.  Section 
7,  chapter  32,  Compiled  Statutes,  provides :  "All  deeds  of 
gift,  all  conveyances,  and  all  transfers  and  assignments, 
verbal  or  written,  of  goods,  chattels,  or  things  in  action, 
made  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  the  creditors,  existing  or  sub- 
sequent, of  such  person.''  By  section  20  of  the  same 
chapter  it  is  provided:  "The  question  of  fraudulent  in- 
tent in  all  cases  arising  under  the  provisions  of  this 
chapter  shall  be  deemed  a  question  of  fact  and  not  of 
law,"  etc.  It  has  been  repeatedly  held  by  this  court 
that  the  question  of  fraudulent  intent  is  one  to  be  de- 
termined by  the  jury,  in  a  case  where  there  is  a  jury, 
and  by  the  court  as  a  question  of  fact  where  there  is  no 
jury.  {Kilpaf rick-Koch  Dry  Goods  Co.  v.  McPheely,  37  Neb., 
800;  Hewitt  v.  Cfmimercial  Banking  Co.y  40  Neb.,  820;  Meyer 
V,  Union  Bag  &  Paper  Co.,  41  Neb.,  67;  Connelly  x\  Edgerton, 

22  Neb.,  82;  Davis  v.  Scott,  22  Neb.,  154;  Riley  v.  Melquist, 

23  Neb.,  474;  Fitzgerald  v.  Meyer,  25  Neb.,  77;  Feder  v. 
Solomon,  26  Neb.,  266.)  The  district  court,  upon  conflict- 
ing proofs  evidently,  found  that  there  was  a  fraudulent 
intent  entertained  by  both  parties  to  the  mortgage  at  the 
time  it  w^as  made,  and  this  it  could  very  properly  do,  in 
view  of  evidence  in  relation  to  the  existence  of  a  secret 
trust  relation  between  them  under  the  circumstances  dis- 
closed by  the  proofs.  There  were  also  justified  findings 
that  the  mortgagor  was  insolvent,  that  the  appellees 
were  existing  creditors  of  the  mortgagor,  and  that  if  such 
mortgage  was  sustained  the  appellees  would  be  wholly 
prevented  from  collecting  their  claims  as  against  the 
mortgagor.  In  terms,  these  findings  were  not  expressed 
at  length  in  the  decree,  but  they  were  the  necessary  infer- 
ences from  findings  that  the  averments  of  the  petitions 
which  alleged  these  facts  were  true.  It  requires  no  cita- 
tions in  support  of  the  proposition  that  the  findings  of 
the  district  court  upon  confiicting  evidence  will  not  be 
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disturbed  on  appeal.    It  therefore  results  that  the  judg- 
ment  of  the  district  court  is 

Affirmed. 


H.  C.  Bascom,  appellee,  v.  J.  F.  Zkdiker,  appellant^ 

ET  AL, 

Filed  May  6, 1896.    No.  6526. 

Conflict  of  XjEwb:  Contbacts:  Fobum  of  Jubisdiction.  Suit  on  a 
promisBory  note.  Defense:  Consideration  for  the  note,  a  loan  of 
money  made  by  appellee  to  appellants  at  a  usurious  rate  of  inter- 
est, and  that  the  contract  was  made  in  the  state  of  New  York  and 
YOid  under  the  laws  thereof.  Evidence  set  out  at  length  in  the 
opinion  and  held  to  sustain  the  finding  of  the  district  court  that 
the  contract  between  the  parties  was  made  in,  and  governed  by 
the  laws  of,  the  state  of  Nebraska. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J. 

The  facts  are  stated  by  the  commissioner. 

C.  G.  Flaiiaburg  and  Abbott  d  Caldicell,  for  appellant: 

The  contract  is  governed  by  the  laws  of  New  York. 
{Andrews  v.  Pondy  13  Pet.  [U.  S.],  65;  Oay  v.  Raiucy,  89  111., 
221;  Freese  v.  Brawmtellj  35  N.  J.  Law,  286;  Campbell  t?. 
NicholSy  33  N.  J.  Law,  81;  Akey-s  v.  Danondf  103  Mass.,  318; 
Little  V.  Roger 8 J  1  Slet.  [Mass.],  108;  Clark  x\  Sisson,  22  N. 
Y.,  312;  Buchanan  v.  Drovers  Nat.  Bank^  55  Fed.  Rep.,  223; 
MilUken  v,  Pratty  125  Mass.,  374;  Cook  v.  Moffatt^  5  How. 
[U.  S.],  295;  Bell  v.  Pack<ird,  69  Me.,  106;  Hyde  v.  Goodnow, 
3  Comst.  [N.  Y.],  270.) 

John  M.  Stewart,  contra. 

Ragan,  C. 

H.  Clay  Bascom  sued  James  F.  Zediker  and  others  in 
equity  in  the  district  court  of  Lancaster  county  to  recover 
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a  sum  of  money  which  he  alleged  was  due  to  him  on  a 
promissory  note  executed  and  delivered  to  him  by  Zediker 
and  others,  and  in  that  action  sought  to  have  the  amount 
found  due  him  on  the  note  declared  a  lien  upon  certain 
bank  stock  pledged  as  security  for  the  payment  of  the 
note.  Zediker  admitted  the  execution  and  delivery  of 
the  note,  but  defended  on  two  grounds :  (1)  That  the  con- 
sideration for  the  note  was  a  loan  of  money  made  to  him 
by  Bascom;  that  the  contract  was  made  in  the  state  of 
New  York,  governed  and  controlled  by  the  laws  of  that 
state,  and  was  usurious  and  void ;  and  (2)  that  if  the  con- 
tract was  governed  by  the  laws  of  the  state  of  Nebraska 
it  was  usurious.  The  district  court  found  and  decreed 
that  the  contract  was  made  in  and  governed  by  the  laws 
of  Nebraska  and  that  the  note  was  usurious,  and  ren- 
dered a  decree  accordingly,  from  which  Zediker  has 
appealed. 

1.  It  is  conceded  by  all  parties  that  the  note  in  suit  is 
usurious  under  the  laws  of  the  state  of  Nebraska,  and 
that  if  the  contract  between  Zediker  and  Bascom  was 
made  in,  and  is  to  be  governed  by  the  laws  of,  the  state  of 
Nebraska,  the  decree  of  the  district  court  must  be  af- 
firmed. It  is  also  conceded  that  if  the  contract  between 
Zediker  and  Bascom  was  made  in  the  state  of  New  York 
and  is  to  be  governed  by  the  laws  of  that  state,  the  note 
in  suit  is  void,  and  that  the  decree  appealed  from  must 
be  reversed. 

2.  On  the  trial  Zediker  testified  that  in  the  summer  of 
1888  he  was  a  resident  and  citizen  of  the  state  of  Ne- 
braska, and  that  Bascom  was  a  resident  and  citizen  of 
the  state  of  New  York ;  that  during  this  summer  he  was 
in  Troy,  New  York,  saw  Mr.  Bascom  and  entered  into 
an  agreement  with  him  in  and  by  which  Bascom  agreed 
to  lend  him  f  10,000,  for  which  Zediker  was  to  execute  his 
promissory  note  drawing  interest  at  the  rate  of  ten  per 
cent  per  annum,  and  to  pay  Bascom  a  bonus  of  flOO  for 
making  this  loan.  On  the  11th  day  of  August,  1888, 
Zediker  being  in  Grand  Island,  Nebraska,  wrote  to  Bas- 
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com  at  Troy,  New  York,  a  letter  as  follows:  "I  have 
struck  a  chance  to  buy  f  10,000  of  our  stock  in  First  Na- 
tional Bank  at  prices  to  suit  me,  and  I  want  to  borrow 
f  10,000  for  a  year  at  the  best  rate  I  can  get,  likely  nine 
per  cent,  but  I  w^ant  the  money.  I  can  give  my  own  and 
wife's  name  and  two  or  three  others  and  then  put  up 
the  f  10,000  stock  of  said  bank  as  additional  security. 
Can  you  make  me  the  loan  or  negotiate  such  a  loan? 
Will  give  you  f  100  for  trouble  of  negotiating  it.  I  want 
the  matter  in  shape  so  I  can  pay  for  stock  by  the  30th 
inst.  sure.  Money  can  be  remitted  to  our  bank  or  its 
cashier,  with  instructions,  or  you  could  have  a  bank  there 
authorize  First  National  of  Franklin,  Nebraska,  to  draw 
for  $ ,  with  note  and  collateral  attached  as  de- 
scribed, etc.  Write  me  here  at  Grand  Island.  I  will  be 
here  until  the  last  of  the  month."  On  the  25th  day  of 
August,  1888,  Bascom's  secretary  at  Troy,  New  York, 
wrote  to  Zediker  in  answer  a  letter  as  follows:  "Mr.  Bas- 
com  is  out  of  the  city  just  now,  but  he  has  instructed 
me  to  say  that  if  you  will  give  your  and  wife's  name 
and  two  good  indorsers,  and  put  up  the  stock  and  pay  a 
rate  of  ten  i)er  cent  per  annum  and  flOO  bonus,  he  will 
get  the  money  for  you.  He  will  be  at  home  when  your 
answer  arrives  if  it  is  on  receipt  of  this."  At  Franklin, 
Nebraska,  on  the  3d  day  of  September,  1888,  Zediker  re- 
plied to  Bascom's  letter  as  follows:  "Yours  of  August 
25th  came  to  me  at  Grand  Island,  and  I  came  home  imme- 
diately to  arrange  for  the  stock  I  expected  to  buy.  One 
man  has  raised  on  his  price,  but  w-e  have  finally  come  to 
terms.  Others  I  expected  to  arrange  with  this  week. 
Think  I  will  be  ready  to  send  you  the  note  by  the  end  of 
this  week.  Want  to  make  best  deals  I  can,  and  so  will 
take  a  few  days  to  complete  the  work.  I  am  depending 
on  the  money.  Your  rate  is  strong,  but  I  shall^  not  lose 
even  at  that.  Bank  is  in  fine  condition  and  I  propose  to 
control  it  So  I  depend  on  you  for  the  money  at  rates 
offered  and  will  give  you  two  good  indorsers  and  f  10,000 
national  bank  stock  for  collateral  for  the  $10,000  loan  at 
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ten  per  cent  and  pay  you  f  100  bonus  for  your  trouble.'' 
On  the  same  day,  from  the  same  place,  Zediker  wrote  to 
Bascom  another  letter  as  follows:  "Herein  find  promis- 
sory note  for  f  10,000  at  ten  per  cent  interest,  on  one 

year's  time,  signed  by  myself  and .     ♦     ♦     ♦     The 

stock  will  have  to  be  turned  over  to  us  and  rewritten  and 
then  indorsed  in  blank  and  sent  to  you,  so  won't  you 
please  send  the  money  to  the  cashier  of  this  bank — First 
National — instructing  him  to  turn  over  money  to  me  as 
fast  as  I  hand  over  to  him  stock  in  his  said  bank  Jfl,000 
for  f  1,000  par  value,  you  to  have  the  full  $10,000  of  stock 
for  the  |9,900  cash,  to  be  held  by  you  as  collateral.  *  * 
Date  the  note  the  day  you  send  me  the  money."  Bascom 
in  due  course  of  mail  received  the  note  sent  to  him  by 
Zediker  on  the  3d  of  September,  and  on  the  13th  of  Sep- 
tember filled  in  that  date  in  the  note  and  transmitted  to 
the  cashier  of  the  First  National  Bank  of  Franklin  ?9,90O 
to  be  paid  to  Zediker  on  his  delivering  to  said  cashier  for 
Bascom  $10,000  of  the  capital  stock  of  the  First  National 
Bank  of  Franklin,  Nebraska.  The  stock  was  so  delivered 
by  Zediker  to  the  cashier  and  the  money  paid  over.  The 
note  sent  was  payable  to  Bascom  in  Troy,  New  York. 

In  Shddon  v.  HaxUm,  91  N.  Y.,  124,  Haxtun  resided  in 
the  state  of  Illinois  and  Sheldon  in  the  state  of  New  York. 
Haxtun  collected  certain  moneys  in  Illinois  which  be- 
longed to  Sheldon,  and  by  an  agreement  between  them, 
instead  of  remitting  the  money,  he  sent  his  own  notes  to 
Sheldon  for  the  amount  of  money  which  lie  had  collected 
belonging  to  him.  These  notes  were  dated  at  his  place 
of  residence  in  Illinois  and  drew  ten  per  cent  interest. 
This  at  the  time  was  a  lawful  rate  in  the  state  of  Illinois, 
but  was  unlawful  in  the  state  of  New  York.  In  an  ac- 
tion upon  these  notes  it  was  held  that  their  validity  was 
to  be  determined  by  the  law  of  Illinois;  that  as  they 
were  valid  there  they  were  valid  in  New  York.  An- 
drews, C.  J.,  said:  "The  transaction  was  in  substance  a 
loan  by  *  *  *  a  resident  of  New  York,  *  •  ♦ 
to  a  resident  of  Illinois,  in  the  latter  state,  of  funds  there 
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held  by  and  belonging  to  the  former,  at  a  rate  of  interest 
lawful  in  Illinois.  If  the  plaintiflf^s  intestate  had  gone 
in  person  to  Illinois  and  collected  the  notes  and  then 
lent  the  money  to  the  defendant  [Sheldon]  at  ten  per 
cent  interest,  there  could,  we  apprehend,  be  no  question 
as  to  the  lawfulness  of  the  transaction,  although  the 
notes  were  payable  in  this  state.  ♦  •  ♦  Nor  could  it, 
we  conceive,  alter  the  case  if  the  negotiation  for  the 
loan  was  made  in  this  state  and  afterward  consummated 
and  the  transaction  completed  in  Illinois,  the  transaction 
being  bona  fide  and  there  being  no  intent  thereby  to  evade 
the  laws  of  this  state.  The  dealing,  for  the  purpose  of 
determining  the  question  of  usury,  would  be  assigned  to 
the  place  where  the  funds  were  and  where  the  loan  was 
consummated.  What  occurred  between  the  parties  was 
equivalent  to  the  plaintiff's  intestate  [Sheldon]  going  to 
Illinois  and  there  making  the  several  loans  to  the  de- 
fendant. The  funds  were  there  in  possession  of  the 
defendant  as  agent  He  was  i)ermitted  to  retain  them 
and  became  a  debtor  for  the  amount  Upon  dei>ositing 
the  notes  in  the  mail  the  transaction  was  complete.  The 
money  became  the  defendant's  and  the  notes  the  prop- 
erty of  the  intestate.  The  defendant  became  the  bor- 
rower of  the  proceeds  of  the  note  collected  by  him." 

In  Akers  v.  Demondy  103  Mass.,  318,  two  bills  of  ex- 
change were  drawn  in  New  York  by  one  Reed  upon 
Demond,  a  resident  of  Boston.  The  bills  were  payable 
in  Boston  and  indorsed  by  a  third  party  in  New  York 
and  then  transmitted  by  Reed  to  Boston,  where  they 
were  accepted  by  Demond,  who  returned  them  to  Reed 
in  New  York,  where  they  were  sold  at  a  rate  of  interest 
usurious  both  in  New  York  and  in  Massachusetts.  In 
a  suit  on  these  bills  of  exchange  Demond  interposed  the 
defense  that  they  were  made  in  and  governed  by  the 
laws  of  the  state  of  New  York  and  were  usurious  and 
void.  The  court  sustained  this  defense,  saying:  "The 
fact  that  the  bills  now  in  suit  were  accepted  in  Boston 
and  were  payable  there  does  not  exempt  them  from  this 
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operation  of  the  laws  of  New  York.  They  were  mere 
^nude  pacts,'  with  no  legal  validity  or  force  as  contracts 
until  a  consideration  was  paid.  The  only  consideration 
ever  paid  was  the  usurious  loan  made  by  these  plaintiffs 
in  New  York.  That,  then,  was  the  legal  inception  of  the 
alleged  contracts." 

In  Milliken  v.  Prattj  125  Mass.,  374,  it  was  held:  "A 
contract  of  guaranty  signed  in  this  commonwealth  and 
sent  by  mail  to  another  state,  and  assented  to  and  acted 
on  there,  for  the  price  of  goods  sold  there,  is  made  in  the 
latter  state." 

In  Mclntyre  v.  ParkSy  3  Met.  [Mass.],  207,  it  was  held: 
**Where  a  proposal  to  purchase  goods  is  made  by  letter 
sent  to  another  state  and  is  there  assented  to,  the  con- 
tract of  sale  is  made  in  that  state." 

In  Gay  v.  Rainey,  89  111.,  221,  a  note  was  executed  by 
parties  in  Illinois  and  sent  to  the  payee  in  Louisiana, 
where  he  indorsed  the  same  and  returned  it  by  mail  to 
the  makers  to  be  negotiated  by  them  for  their  accommo- 
dation. The  makers  negotiated  and  delivered  the  note 
in  Illinois.  It  was  held  that  the  contract  of  indorse- 
ment, though  written  in  Louisiana,  was  made  in  Illinois 
and  made  at  the  time  of  the  delivery  of  the  note  when 
negotiated  by  the  makers.  In  this  case  it  was  further 
held  that  the  place  where  a  contract  is  made  depends  not 
upon  the  place  where  it  is  actually  written,  signed,  or 
dated,  but  upon  the  place  where  it  is  delivered  as  con- 
summating the  bargain.  To  the  same  effect  see  Buchanan 
V.  Drovers  Nat  Bank  of  Chicago,  55  Fe<l.  Rep.,  223;  Western 
Transportation  &  Coal  Co.  v.  Kilderhousc,  87  N.  Y.,  430; 
Merchant  v.  Chapman^  4  Allen  [Ma*ss.],  362;  Sands  t\  Smith, 
1  Neb.,  108;  Hosfordv.  Nichols,  1  Paige  Oh.  [N.  Y.],  220. 

Applying  these  authorities  to  the  facts  of  the  case  at 
bar,  we  reach  the  conclusion  that  the  contract  existing 
between  Zediker  and  Bascom,  out  of  which  the  suit  in 
controversy  grew,  was  made  in,  and  is  to  be  governed  by 
the  laws  of,  the  state  of  Nebraska,  and  not  the  state  of 
New  York.  A  contract  is  made  when  it  is  finished,  com- 
29 
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pleted,  consummated.    In  the  case  at  bar  the  loan  U 

Bascom  to  Zediker  was  not  completed  until  the  money 

was  paid  over  to  him  by  the  cashier  of  the  First  National 

Bank  at  Franklin.     By  agreement  between  the  parties 

Bascom  was  to  remit,  and  did  remit,  the  money  to  the 

cashier  of  the  First  National  Bank  of  Franklin.     He 

was  to  pay  over  the  money  to  Zediker  on  the  latter's 

delivering  to  him  for  Bascom  certain  of  the  capital  stock 

of  the  bank.    The  contract,  then,  between  Bascom  and 

Zediker  was  consummated  in  Franklin,  Nebraska,  when 

the  $10,000  of  stock  was  delivered  to  the  cashier  and  the 

|9,900  money  paid  over  by  him  to  Zediker.    The  decree 

of  the  district  court  is  right  and  is 

Affirmed. 


Mary  Fitzgerald,  Administratrix,  appellant,  v. 
Fitzgerald  &  Mallory  Construction  Company^ 
appellee. 

Filed  May  6, 1896.    No.  5309. 

1.  Reference.    Evidence  examined,  and  held  to  sustain  the  findings  of 

the  referee,  and  his  report  confirmed. 

2.  Probate  Courts:  Judgments:   Review.    The  supreme  court  has  no 

original  probate  Jurisdiction,  and  where  a  county  court  makes  an 
order  in  reference  to  the  disposition  of  the  assets  of  a  decedent's 
estate,  having  at  the  time  Jurisdiction  of  the  subject-matter  and 
the  parties,  this  court  will  not  pass  upon  the  validity  of  such 
order  unless  presented  for  review  by  a  direct  proceeding. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J. 

Heard  on  motion  to  confirm  report  of  referee  an<l  on 
objections  to  confirmation.     Report  confimicd. 

William  S.  Poppleton,  for  the  objections. 

/.  W.  Detreesej  F.  M.  Hall,  and  John  H.  AmeSj  contra. 
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Bagan,  C. 

In  the  district  court  of  Lancaster  county  John  Fitz- 
geraldy  in  behalf  of  himself  and  all  other  stockholders  of 
the  Fitzgerald  &  Mallory  Construction  Company,  sued 
the  Missouri  Pacific  Railway  Company  in  equity  for  an 
accounting.  The  decree  of  the  district  court  was  brought 
here  on  appeal,  and  this  court  rendered  a  decree  in  favor 
of  the  construction  company  and  against  the  railway 
company  for  a  large  sum  of  money.  (See  Fitzgerald  v. 
Fitzgerald  &  Mallory  Construction  Co.^  44  Neb.,  463.)  A  re- 
ceiver was  then  appointed  by  this  court  for  the  construc- 
tion company  to  collect  the  judgment  and  pay  it  out 
in  accordance  with  the  further  orders  of  the  court.  Sub- 
sequently the  railway  company  paid  this  judgment  in 
full  to  the  receiver,  and  the  latter,  under  the  directions  of 
the  court,  paid  out  all  of  said  judgment  except  the  sum 
of  $70,000.  A  number  of  persons  filed  in  this  court,  in 
this  case,  claims  against  the  construction  company,  and 
sought  to  have  said  claims  paid  out  of  said  sum  remain- 
ing in  the  hands  of  the  receiver.  The  court  appointed  a 
referee  to  take  the  evidence  and  to  report  his  conclusions 
of  law  and  fact  as  to  the  disposition  to  be  made  of  said 
sum.  The  referee  has  taken  the  evidence  and  filed  his 
report,  and  the  matter  now  before  us  is  on  the  motion  to 
confirm  this  report  and  cei-tain  obje(;tions  made  thereto 
by  certain  claimants  of  a  part  of  said  fund.  It  appears 
from  the  evidence  in  the  record  that  prior  to  the  rendi- 
tion of  the  decree  in  favor  of  the  construction  company 
against  the  railway  company,  John  Fitzgerald  in  his 
own  behalf  had  obtained  a  judgment  for  a  large  sum  of 
money  against  the  construction  company;  that  he  had 
caused  the  Missouri  Pacific  Railway  Company  to  be  gar- 
nished as  a  debtor  of  the  construction  company;  that  na 
part  of  the  judgment  recovered  against  the  construction 
company  by  Fitzgerald  has  ever  been  paid;  that  Fitz- 
gerald died  intestate  before  the  rendition  of  the  decree 
of  this  court  in  favor  of  the  construction  company  and 


388  NEBRASKA  REPORTS.  [Vol.  48 

Fitzgerald  v.  Fitzsr^rald  <b  Mallory  Oonstruction  Ca 

against  the  railway  company,  and  that  his  widow,  Mary, 
was  by  the  county  court  of  Lancaster  county  duly  ap- 
pointed his  administratrix;  that  the  county  court  of  Lan- 
caster county,  on  the  petition  of  the  administratrix  there- 
for, made  an  order  licensing  and  authorizing  her  to  sell 
ajud  dispose  of,  at  private  sale  and  at  the  best  market 
price  obtainable,  such  personal  property  of  the  John 
Fitzgerald  estate  as  might  be  necessary  for  the  protec- 
tion of  said  estate;  that  the  administratrix  thereupon 
sold  the  judgment  obtained  by  John  Fitzgerald  against 
the  construction  company  to  the  First  National  Bank  of 
Lincoln,  and  as  such  administratrix  duly  assigned  to 
said  bank  all  the  right,  title,  and  interest  of  the  Fitz- 
gerald estate  in  and  to  said  judgment  The  administra- 
trix reported  this  sale  to  the  probate  court  and  the  pro- 
bate court  confirmed  it.  It  further  appears  that  the 
members  of  the  late  firm  of  Marquett,  Deweese  &  Hall 
were  the  counsel  and  attorneys  of  John  Fitzgerald  in  the 
litigation  between  him  and  the  construction  company; 
that  they  performed  all  the  legal  services  for  Fitzgerald 
in  that  litigation  and  obtained  that  judgment;  that  Mr. 
Marquett,  of  that  firm,  subsequently  died,  and  that  De- 
weese &  Hall,  the  firm's  successors,  filed  a  claim  or  lien 
for  attorneys'  fees  against  the  judgment.  The  referee 
found  and  reported,  in  effect,  that  the  fund  in  contro- 
versy should  be  applied  to  the  payment  of  the  judgment 
obtained  by  John  *Fitzgerald  against  the  construction 
<ompany;  that  the  First  National  Bank  of  Lincoln  was 
the  owner  of  that  judgment  and  therefore  entitled  to  the 
fimd,  subject  only  to  the  attorneys'  lien  of  Deweese  & 
Hall  thereon  for  the  sum  of  |10,000.  The  referee  found 
adversely  to  all  other  claimants  of  said  fund.  Two  par- 
ties only  have  filed  objections  to  this  report  These  are 
Messrs.  J.  M.  Woolworth  and  S.  H.  Mallory.  Mr.  Wool- 
worth  claimed  that  he  had  performed  certain  profes- 
sional legal  services  for  Mrs.  Fitzgerald,  administratrix, 
at  her  request,  and  that  he  had  performed  certain  legal 
services  for  Messrs.  Deweese  &  Hall  at  their  request,  all 
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said  professional  services  having  been  rendered  in  the 
litigation  between  the  construction  company  and  the 
railway  company.  Mr.  Mallory's  claim  is  based  upon 
certain  promissory  notes  executed  and  delivered  to  him 
by  John  Fitzgerald,  iiallory  alleges  that  the  considera- 
tion of  these  notes  was  certain  claims  which  he  held 
against  the  construction  company  and  which  he  assigned 
to  Fitzgerald,  the  latter  agreeing  that  he  would  pay  the 
notes  out  of  whatever  judgment  he  might  finally  obtain 
against  the  construction  company. 

As  already  stated,  the  referee  found  adversely  to  the 
claims  of  both  Mr.  Woolworth  and  Mr.  Mallory,  and  no 
objection  is  made  here  by  them,  or  either  of  them,  that 
the  findings  of  the  referee  are  not  supported  by  the  evi- 
dence. Their  sole  contention  is  that  the  order  of  the 
county  court  of  Lancaster  county  authorizing  the  admin- 
isti'atrix  to  sell  at  private  sale  the  personal  property  of 
her  intestate,  and  the  order  of  the  county  court  confirm- 
ing the  sale  by  the  administratrix  of  the  judgment 
owned  by  Fitzgerald  against  the  construction  company 
were  all  without  jurisdiction  and  absolutely  void,  and 
that  therefore  the  judgment  of  Fitzgerald  against  the 
construction  company  still  belongs  to  the  Fitzgerald 
estate,  is  an  asset  thereof,  and  this  court  has  no  jurisdic- 
tion except  to  direct  the  receiver  to  pay  the  fund  in  con- 
troversy to  the  administratrix.  We  do  not  determine 
whether  the  orders  made  by  the  county  court  were 
interlocutory  or  final,  nor  whether  such  orders  were  erro- 
neous, but  they  certainly  were  not  void,  as  the  county 
court  is  by  the  constitution  and  laws  of  the  state  given 
exclusive  original  jurisdiction  of  all  matters  relating  to 
settlement  of  the  estates  of  decedents;  and  the  county 
court  had  jurisdiction  of  the  subject-matter  and  of  the 
parties  to  the  proceeding  in  which  the  orders  com- 
plained of  were  made;  and  we  answer  the  objection  of 
counsel  by  simply  saying  that  these  orders  made  by  the 
probate  court  are  not  before  us  for  review. 

Messrs.  Woolworth  and  Mallory  both  claim  in  their 
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petitions  here  to  be  creditors  of  John  Fitzgerald,  de- 
creased. This  estate  is  being  settled  up  by  and  under  the 
direction  of  the  probate  court  of  Lancaster  county,  and 
to  that  tribunal,  and  not  to  this  court,  the  creditors  of 
the  estate  of  John  Fitzgerald  must  first  address  their 
complaints  as  to  the  action  of  that  court  and  the  admin- 
istratrix as  to  the  disposition  of  the  assets  of  that  estate. 

M.  S.  Carter  &  Co.  have  also  made  application  for 
leave  to  file  a  claim  which  they  hold  against  the  con- 
struction company  and  have  the  same  paid  out  of  the 
fund  in  the  receiver's  hands.  The  application  discloses 
that  on  the  9th  of  July,  1888,  the  construction  company, 
by  its  auditor,  drew  a  draft  on  the  construction  company 
for  $1,407.40,  payable  four  months  after  date,  and  this 
draft  was  on  the  same  day  accepted  by  the  construction 
company.  To  the  filing  of  this  application  of  Carter  & 
Co.  the  receiver  objects  on  the  ground  that  the  claim  is 
biirred  by  the  statute  of  limitations.  The  objection  is 
well  taken.  It  was  said  in  oral  argument  at  the  bar  that 
certain  payments  had  been  made  upon  this  draft  or  ac- 
ceptance which  took  it  out  of  the  statute  of  limitations, 
but  this,  if  true,  does  not  appear  from  the  record  before 
us.  A  copy  of  the  acceptance  is  set  out  in  the  applica- 
tion and  in  the  petition  made  a  part  of  the  application, 
and  it  is  recited  that  there  remains  due  on  the  acceptance 
from  the  construction  company  $900,  but  there  is  no 
statement  in  the  application  or  petition  accompanying 
it  as  to  when,  if  ever,  any  payments  were  made  upon 
this  acceptance.  The  application  for  leave  to  file  the 
claim  against  the  construction  company  is  therefore 
denied. 

All  objections  made  to  the  report  of  the  referee  are 
overruled  and  the  report  is  in  all  things  confirmed,  and 
a  decree  will  be  entered  accordingly. 

Judgment  accordingly. 
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J.  E.  Cobbey  v.  Elmer  BroHANAN. 

Filed  May  6, 1896.    No.  6603. 

1.  Beview:  Issues  in  Appeixate  Cotjbt.    It  is  the  settled  law  of  this 

state  that  a  cause  is  to  be  tried  in  the  appellate  court  upon  the 
same  issues  that  were  presented  in  the  court  from  which  the  ap- 
peal was  taken,  with  the  exception  of  new  matter  arising  after 
the  first  trial.    Darner  v.  Daggett,  35  Neb.,  695,  followed. 

2.  Infants:  Estoppel.    Generally,  the  doctrine  of  estoppel  in  pais  is 

not  applicable  to  infants. 

3. :  :  Pleading.    For  a  representation  made  by  an  infant 

as  to  his  being  of  age  to  estop  him  from  asserting  infancy  as  a 
defense  the  representation  must  have  been  fraudulently  made  by 
the  infant  and  believed  in,  relied  on,  and  acted  upon  by  the  other 
party,  and  the  facts  claimed  to  constitute  such  an  estoppel  must 
be  pleaded. 

4. :  Necessaries.    Necessaries  for  which  an  infant  is  liable  are 

such  things  as  are  necessary  to  his  support,  use,  and  comfort  com- 
porting with  his  condition  and  circumstances  in  life.  Price  v,  San- 
ders, 60  Ind.,  310,  followed. 

5. :  .    The  meaning  of  the  term  "necessaries"  cannot  be 

defined  by  a  general  rule  applicable  to  all  cases;  the  question  is  a 
mixed  one  of  law  and  fact  to  be  determined  in  each  case  from  the 
particular  facts  and  circumstances  of  such  case.  Englehert  v, 
Troxai,  40  Neb.,  195,  followed. 

6. : :  Attorney's  Fees.  At  the  request  of  an  infant  an  at- 
torney examined  the  public  records  and  advised  the  infant  as  to 
his  rights  to  certain  property  inherited  from  his  deceased  father. 
Held,  That  the  services  rendered  by  the  attorney  were  not  neces- 
saries. 

7. :  :  .    An  Infant  was  by  a  judgment  of  court  duly 

committed  to  the  reform  school.  Before  his  term  expired  he  was 
released  on  parole  during  good  behavior.  He  violated  his  parole 
and  was  taken  into  custody  by  the  sheriff  for  the  purpose  of  being 
returned  to  the  reform  school.  He  then  employed  an  attorney, 
who  sued  out  a  writ  of  habeas  corpus  and  tested  the  sheriff's  au- 
thority to  return  him  to  the  reform  school.  Held,  In  a  suit  by  the 
attorney  against  the  Infant  for  services  rendered  him  in  the  habeas 
corpus  case,  that  the  court  did  not  err  in  submitting  to  the  jury 
the  question  as  to  whether  the  services  rendered  by  the  attorney 
were  necessaries. 
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Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcock,  J. 

The  facts  are  stated  by  the  commissioner. 

Rickarda  d  Prout  and  J.  E.  Cobhey^  for  plaintiff  in  error: 

A  defendant  must  plead  his  infancy.  {Schermerham  t?. 
JenkinSy  7  Johns.  [N.  Y.],  373;  Roe  v.  AngemnCj  7  Hun  [N. 
Y.],  679;  Bryant  v.  Pottinger^  6  Bush  [Ky.],  473;  Cletnson 
V.  Bmh,  3  Binn.  [Pa.],  413;  Campbell  v.  Witeow,  23  Tex., 
252;  Sliver  v.  Shelhack,  1  DaJl.  [U.  S.],  165.) 

The  burden  of  proof  is  upon  the  person  under  disa- 
bility to  make  out  the  defense.  {Roberts  v.  Bethelly  12  C 
B.  [Eng.],  778;  State  v.  Arnold,  13  Ired.  Law  [N.  Car.], 
184.) 

Eeferen(*es  relating  to  question  as  to  "necessaries:'^ 
Price  V.  SanderSy  60  Ind.,  310;  Breed  v.  Jndd,  1  Gray 
[Mass.],  458;  Thrall  v.  Wright,  38  Vt,  494;  Mumon  v. 
Wa^shband,  31  Conn.,  303;  Warden  v.  Heiden,  28  Wis.,  517; 
Morris  v.  Palmer,  39  N.  H.,  123;  Shepherd  v.  Mackouh  3 
Camp.  [Eng.],  326;  Clarke  v,  Ijeslie,  5  Esp.  [Eng.],  28; 
McCrillis  v.  Bartlett,  8  N.  H.,  569;  Askey  v.  Williams,  11  S. 
W.  Rep.  [Tex.],  1101;  Barker  v.  Hibbard,  54  N.  H.,  539; 
Epperson  v.  Nugent,  57  Miss.,  45;  Deceit  v.  Letoenthal,  57 
Miss.,  331;  Stanton  v.  Willson,  3  Day  [Conn.],  37;  Peters  v, 
Fleming,  6  M.  &  W.  [Eng.],  42;  Ryder  v.  Wombtoell,  L.  R.,  4 
Exch.  [Eng.],  32. 

L.  M.  Pemberton,  contra: 

Professional  services  of  an  attorney  are  not  necessaries 
for  which  the  infant  is  liable.  {Tupper  v.  Cadtcell,  12  ilet. 
[Mass.],  559;  Mathes  v.  Dobschuetz,  72  111.,  438;  West  t\ 
Gregg,  1  Grant  [Pa.],  53;  Wallis  v.  Bardwell,  126  Mass., 
366;  Freenuin  v.  Bridger,  4  Jones  Law  [N.  Car.],  1;  Phelps 
V.  Worcester,  11  N.  H.,  51;  New  Hampshire  Mutual  Fire 
Ins,  Co.  V.  Noyes,  32  N.  H.,  345;  Buchanan  v.  Mallalieu,  25 
Neb.,  201.) 
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Bagan,  C. 

Before  the  county  judge  of  Gage  county,  sitting  as  a 
justice  of  the  peace,  J.  E.  Cobbey  sued  Elmer  Buchanan 
to  recover  for  certain  professional  legal  services  which 
he  alleged  he  had  rendered  Buchanan  at  his  request,  of 
the  reasonable  value  of  |50.  An  appeal  was  taken  to  the 
district  court  from  the  judgment  of  the  county  judge, 
where  the  case  was  again  tried,  resulting  in  a  judgment 
of  dismissal  of  Cobbey's  action,  to  reverse  which  he 
prosecutes  to  this  court  a  petition  in  error. 

1.  The  answer  filed  by  Buchanan  in  the  district  court, 
so  far  as  material  here,  interposed  two  defenses:  (1)  A 
general  denial,  and  (2)  a  plea  of  infancy.  Cobbey  filed  a 
motion  in  the  district  court  to  strike  from  the  answer 
of  Buchanan  the  defense  of  infancy,  and  the  overruling 
of  this  motion  is  the  first  assignment  of  error  argued 
here.  It  is  insisted  that  the  defense  of  infancy  was  not 
interposed  before  the  county  judge  and  could  not,  there- 
fore, be  interposed  in  the  district  coiu-t.  It  is  the  settled 
law  of  this  state  that  a  cause  is  to  be  tried  in  the  appel- 
late court  upon  the  same  issues  that  were  presented  in 
the  court  from  which  the  appeal  was  taken,  with  the  ex- 
ception of  new  matter  arising  after  the  first  trial.  {Dar- 
ner V.  Daggettj  35  Neb.,  695,  and  cases  there  cited.)  But 
in  the  case  at  bar  Buchanan  filed  no  answer  or  "bill  of 
particulars,"  as  it  is  called  in  section  951  of  the  Code  of 
Civil  Procedure,  before  the  county  judge;  and,  so  far  as 
the  record  shows,  Cobbey  did  not  require  that  he  should 
file  one.  Buchanan,  then,  before  the  county  judge,  was 
at  liberty  to  interpose  any  defense  he  saw  fit,  and  for 
anything  we  know,  did  interpose  before  the  county  judge 
the  defense  of  infancy.  There  was  nothing  in  the  record 
transmitted  from  the  county  judge  to  the  district  court 
to  advise  the  latter  as  to  what  issues  were  tried  before 
the  county  judge,  and  therefore  the  district  court  did  not 
err  in  overruling  the  motion  of  Cobbey  to  strike  out  the 
defense  of  infancy  set  up  by  Buchanan  in  his  answer 
filed  in  the  district  court. 
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2.  The  second  assignment  of  error  argued  is  that  the 
district  court  erred  in  refusing  to  give  to  the  jury  the 
following  instruction:  "The  jury  are  instructc^d  that  if 
you  believe  from  the  evidence  that  the  defendant  em- 
ployed the  plaintiff  to  perform  the  services  for  which 
this  action  is  brought,  and  at  the  same  time  represented 
to  the  plaintiff  that  he  had  arrived  at  the  age  of  twenty- 
one  years,  then  you  are  instructed  that  you  may  consider 
such  statements,  and  such  declaration  may  be  considered 
by  you  in  determining  his  age  at  the  time  such  employ- 
ment was  made."  The  court  did  not  err  in  refusing  to 
give  this  instruction.  (1.)  The  instruction  was  asked 
upon  the  ground  that  if  Buchanan  had  represented  him- 
self to  be  of  age,  such  representation  on  his  part  estopped 
him  from  asserting  the  defense  of  infancy.  This  is  not 
the  law.  As  a  general  rule,  the  doctrine  of  estoppel  in 
pais  is  not  applicable  to  infants.  (Wieland  v.  Kobicky  110 
111.,  16;  Sclwell  v.  City  of  Chicago,  38  111.,  383.)  In  Sims  v. 
Eirrhardt,  102  U.  8.,  300,  the  supreme  court  said:  "The 
question  is  whether  acts  and  declarations  of  an  infant 
during  infancy  can  estop  him  from  asserting  the  inva- 
lidity of  his  deed  after  he  has  attained  his  majority.  In 
regard  to  this  there  can  be  no  doubt  founded  either  upon 
reason  or  authority.  Without  spending  time  to  look  at 
the  reason,  the  authorities  are  all  one  way.  An  estoppel 
in  pais  is  not  applicable  to  infants,  and  a  fraudulent  rep- 
resentation of  capacity  cannot  be  an  equivalent  for 
actual  capacity.  •  ♦  ♦  An  assertion  of  an  estoppel 
against  him  is  but  a  claim  that  he  has  assented  or  con- 
tracted. But  he  can  no  more  do  that  effectively  than  he 
can  make  the  contract  alleged  to  be  confirmed."  In 
Broirn  v.  McCune,  5  Sandf.  [N.  Y.],  224,  it  was  said:  "We 
are  not  aware  that  any  case  has  gone  the  length  of  hold- 
ing a  party  estopped  by  anything  he  has  said  or  done 
while  he  is  under  age;  and  we  think  it  would  be  repug- 
nant to  the  principle  upon  which  the  law  protects  infants 
from  civil  liabilities  in  general.  ♦  ♦  ♦  We  are  clear 
that  the  doctrine  of  estoppel  is  inapplicable  to  infants." 
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We  are  aware  that  there  are  cases  holding  a  party 
-estopped  from  asserting  the  defense  of  infancy  when  he 
had  procured  some  advantage,  benefit,  or  property  by 
fraudulently  representing  himself  to  be  of  age,  and 
where  the  other  party  had  believed  in,  relied  on,  and 
^cted  upon  such  false  representations.  Such  are,  among 
others,  Campbell  v.  Ridgley^  13  Vict.,  L.  R.  [Aus.],  701; 
Overton  v.  Banuter^  3  Hare  [Eng.],  503;  Hayes  v.  Parker^ 
41  N.  J.  Eq.,  630;  Schmitheimer  t?.  EisemaUy  7  Bush  [Ky.], 
298.  But  in  all  those  cases  the  representation  made  by 
the  infant  as  to  his  age  was  fraudulently  made,  believed 
in,  relied  on,  and  acted  upon  by  the  other  party.  And 
in  order  for  the  representation  made  by  an  infant  as  to 
his  being  of  age  to  estop  him  from  asserting  infancy  as 
a  defense,  the  representation  must  have  been  fraudu- 
lently made  by  the  infant,  believed  in,  relied  on,  and 
acted  upon  by  the  other  party.  (Baker  v.  StonCj  136 
Mass.,  405.)  And  furthermore,  such  an  estoppel  must  be 
pleaded.  In  the  case  at  bar  the  reply  of  Cobbey  to 
Buchanan's  answer  was  a  general  denial,  and  there  is  no 
evidence  whatever  in  the  record  that  when  Buchanan 
represented  to  Cobbey  that  he  was  of  age,  that  Cobbey 
believed  such  representation,  or  relied  on  or  acted  upon 
it;  in  fact  all  the  evidence  shows  that  Cobbey  was  fully 
aware  of  the  fact  that  Buchanan  was  a  minor.  (2.)  If 
the  object  of  the  instruction  was  to  have  the  jury  take 
into  consideration  Buchanan's  representation  that  he 
was  a  minor,  and  consider  that  statement  for  the  pur- 
pose of  determining  whether  or  not  he  was  a  minor  at 
the  time  of  his  alleged  employment  of  Cobbey,  then  the 
instruction  was  inapplicable,  as  there  was  no  attempt 
made  by  any  one  on  the  trial  to  show  that  Buchanan  was 
in  fact  of  age  at  the  time  of  his  alleged  employment  of 
Cobbey,  or  that  Cobbey  did  not  know  he  was  a  minor. 

3.  The  plaintiff  in  error  requested  the  district  court  to 
instruct  the  jury  as  follows:  "The  jury  are  instructed 
that  even  if  they  find  from  the  evidence  that  Elmer 
Buchanan,  at  the  time  of  his  contracting  the  debt  sued 
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on,  was  under  guardianship,  still  this  is  no  defense  to 
this  action."  The  court  added  the  following:  "Provided,, 
if  you  further  find  such  services  necessaries,"  and  as 
thus  changed  gave  the  instruction.  The  third  assign- 
ment of  error  argued  relates  to  the  modification  made  to 
the  instruction  by  the  district  court.  It  appears  that 
Buchanan's  father  had  died  intestate,  leaving  a  large 
amount  of  property.  Cobbey  alleged  that  Buchanan 
had  requested  him  to  examine  the  records  and  advise 
him  as  to  what  property  he  was  heir  to,  and  his  rights 
with  reference  to  the  property  inherited  from  his  de- 
ceased father,  and  that  he  did  so.  The  performance  of 
these  services  for  Buchanan  is  a  part  of  Cobbey's  claim 
in  this  suit.  The  court  would  have  erred  had  he  given 
the  instruction  without  the  modification  complained  of. 
For  if  Buchanan  was  a  minor  under  guardianship,  he 
was  not  liable  to  Cobbey  for  anything  done  or  furnished 
by  him  except  such  things  were  necessaries;  and  neces- 
saries for  which  an  infant  is  liable  are  such  things  as  are 
necessary  to  his  support,  use,  and  comfort,  comporting 
with  his  condition  and  circumstances  in  life.  {Price  r. 
Sanders,  60  Ind.,  310.)  The  couit  should  have  told  the 
jury  that  if  Cobbey  investigated  the  title  and  interest 
which  Buchanan  had  in  the  property  of  his  deceased 
father,  such  services  were  not  necessaries.  It  also  ap- 
pears that  Buchanan  had,  by  a  court  of  competent  juris- 
diction, been  duly  committed  to  the  reform  school,  there 
to  remain  until  he  attained  his  majority  (see  Buchauurv 
V.  Mallalieu^  25  Neb.,  201);  that  before  his  tenn  expired 
he  was  released  on  parole  during  his  good  behavior;  that 
he  violated  his  parole,  and  the  authorities  of  the  reform 
school  ordered  him  returned  thereto,  and  while  in  the 
custody  of  the  sheriff  for  that  purpose  Cobbey  sued  out 
on  behalf  of  Buchanan  a  writ  of  habeas  corpus,  and  the 
remainder  of  the  claim  of  Cobbey  against  Buchanan  in 
this  suit  is  for  services  rendered  him  in  this  habeas  corpus 
proceeding.  By  the  modification  complained  of  the  dis- 
trict court  submitted  to  the  jury  the  question  whether  or 
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not  the  services  rendered  by  Cobbey  to  Buchanan  in  the 
habeas  corpus  proceeding  were  necessaries.  The  argu- 
ment here  is  that  whether  these  services  were  neces- 
saries was  a  question  of  law  and  not  of  fact.  In  Engle- 
hei't  V.  Troxellj  40  Neb.,  195,  this  court  said:  "The  meaning 
of  the  term  ^necessaries'  cannot  be  defined  by  a  general 
rule  applicable  to  all  cases;  the  question  is  a  mixed  one 
of  law  and  fact,  to  be  determined  in  each  case  from  the 
particular  facts  and  circumstances  in  such  case."  We 
cannot  say  that  the  court  erred  in  submitting  to  the  jury 
the  question  as  to  whether  the  services  rendered  by 
Cobbey  in  the  habeas  corpus  proceeding  were  necessaries. 
The  judgment  of  the  district  court  is  right  and  is 

Affirmed. 


48    397 
51    806 

Et^izabbth  Mack  et  al.  v.  Drummond  Tobacco      Lf5  J^ii 

Company. 

Filed  May  6, 1896.    No.  6530. 

Sales:  Conbtbuction  of  Contract:  Agency.  An  agreement  between  a 
manufacturing  company  and  a  merchant  provided:  (a.)  That  the 
merchant  was  thereby  appointed  agent  of  the  manufacturing  com- 
pany to  sen  its  tobacco  at  such  prices  as  it  might  direct.  (&.)  The 
merchant  was  to  be  paid  a  certain  commission  on  all  sales  made 
if  he  sold  the  tobacco  furnished  at  the  price  fixed  by  the  manu- 
facturer. If  he  sold  it  for  less  he  was  to  have  no  commission, 
(c.)  The  merchant  guarantied  the  payment  of  all  tobacco  shipped 
him  by  the  manufacturer.  (<£.)  The  merchant  was  to  execute  and 
deliver  his  promissory  notes,  due  in  sixty  days,  for  all  tobacco 
furnished  him  by  the  manufacturer.  Held,  (1)  Not  a  contract  of 
agency  for  the  sale  of  the  manufacturer's  goods  by  the  merchant 
on  commission,  but  a  contract  of  sale;  (2)  that  tobacco  furnished 
the  merchant  under  this  contract,  upon  his  giving  his  notes  there- 
for, became  his  property. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Doane,  J. 
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Thomas  D.  Crane  and  DuffiCj  Crane  &  Van  Duaet^,  for 
plaintiffs  in  error. 

O.  W.  Shields  and  Curtis  d  ShieldSy  contreu 

Ragan,  0, 

In  August,  1889,  G.  H.  Mack  &  Co.  were  tobacco  deal- 
ers in  the  city  of  Omaha,  Nebraska,  and  the  Drummond 
Tobacco  Company  were  tobacco  dealers  in  the  city  of  St. 
Louis,  Missouri.  On  said  date  said  parties  entered  into 
an  agreement,  in  words  and  figures  as  follows: 

"G^.  H,  Mack  &  Co.jOmahUyNehraska :  We  hereby  appoint 
you  our  agent  to  sell  our  tobacco  at  such  prices  as  we 
may  require  and  direct  by  our  price  cards  as  issued  from 
time  to  time.  Your  compensation,  until  changed  by  us^ 
inclusive  of  insurance  and  all  other  expenses,  will  be  six 
cents  per  pound  on  sales  of  Natural  Leaf  and  Five  A, 
and  three  cents  per  pound  on  sales  of  Horseshoe,  J.  T., 
and  all  other  of  our  brands,  provided  you  have  not  sold 
or  otherwise  parted  with  our  tobacco  at  less  than  our 
prices ;  but  your  compensation  may  be  increased  at  any 
time  by  us,  and  will  always  be  uniform  to  our  agents. 
In  consideration  of  the  above  compensation  you  must 
warrant  that  every  shipment  made  to  you  will  be  paid 
for.  To  make  good  your  above  warranty,  we  require  you 
to  send  us  your  sixty-day  note  or  acceptance  for  the 
amount  of  each  invoice  shipped  to  you,  but  if  you  are 
willing  to  make  us  advances  in  cash  of  the  amount  of  any 
shipment,  we  will  allow  you,  if  remitted  within  ten  days 
after  shipment,  two  per  cent  for  such  cash  as  additional 
compensation,  the  advances  to  be  entirely  at  the  risk  of 
your  reimbursing  yourselves  out  of  the  goods  so  shipped 
— ^you  to  insure  all  goods  shipped  in  order  to  protect 
your  above  warranty  or  any  cash  advances  made.  We 
will  settle  with  you  every  sixty  days,  but  we  will  not 
pay  you  any  compensation  if  you  sell  our  goods  at  less 
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than  our  prices.    We  reserve  the  right  to  terminate  this 
agency  at  any  time  at  onr  option. 

"Drummond  Tobacco  Co., 
"Per  John  N.  Drummond,  Vice  Pres. 
"The  above  terms  for  the  sale  of  Drummond  Tobacco 

Company's  goods  are  accepted. 

"G.  H.  Mack  &  Co. 
"Omaha,  August  9,  '89." 

In  accordance  with  the  provisions  of  this  contract  the 
Drummond  Tobacco  Company  shipped  a  quantity  of  to- 
bacco to  Mack  &  Co.,  and  the  latter  executed  and  deliv- 
ered their  promissory  notes,  due  in  sixty  days,  to  the 
tobacco  company  for  the  amount  of  the  goods  shipped. 
Mack  &  Co.  pledged  their  tobacco  stock,  including  cer- 
tain tobacco  which  they  had  received  under  the  contract 
above  mentioned  from  the  Drummond  Tobacco  Com- 
pany, to  certain  of  their  creditors  by  chattel  mortgages. 
The  creditors  took  possession  of  the  property  pledged, 
and  the  Drummond  Tobacco  Company  brought  this,  an 
action  in  replevin,  against  the  mortgagees  to  recover 
the  tobacco  which  it  had  shipped  to  Mack  &  Co.  under 
the  contract  quoted  above.  The  tobacco  company  had  a 
verdict  and  judgment,  and  the  mortgagees  have  prose- 
cuted to  this  court  a  petition  in  error. 

That  the  mortgages  executed  by  Mack  &  Co.  were 
made  in  good  faith  to  secure  debts  owing  by  them  to  the 
several  mortgagees  is  not  a  disputed  question  in  this 
case.  There  are  several  assignments  of  error  argued  in 
the  brief  of  counsel  for  the  plaintiffs  in  error,  but  as  we 
have  reached  the  conclusion  that  the  judgment  under 
review  is  not  supported  by  any  evidence  and  is  contraiy 
to  the  law  of  the  case,  these  errors  will  not  be  specifically 
considered.  The  sole  question  in  the  case  is  whether 
Mack  &  Co.  were  the  owners  of  the  tobacco  received  from 
the  Drummond  Tobacco  Company  under  the  contract 
quoted  above  and  mortgaged  to  the  plaintiffs  in  error, 
or  whether  such  tobacco  was  the  property  of  the  Drum- 
mond Tobacco  Company  and  was  held  by  Mack  &  Co.  as 
agents. 
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In  Fish  V.  Benedict^  74  N.  Y.,  613,  one  Norton  had  given 
a  written  order  to  Fish  Bros,  for  certain  farm  wagons  at 
a  certain  price  per  wagon.  The  order  further  provided 
that  Norton  should  pay  for  all  wagons  shipped  him  by 
Fish  Bros,  as  soon  as  sold,  and  if  sold  on  time  he  would 
indorse  and  forward  the  notes,  with  interest,  and  keep 
the  wagons  received  under  cover  and  insured,  and  that 
if  any  wagons  remained  unsold  for  twelve  months  after 
their  receipt  he  would  pay  for  the  same.  It  was  insisted 
that  this  order  made  Norton  agent  of  Fish  Bros,  for  the 
sale  of  the  wagons  shipped  to  him  under  such  order,  but 
the  court  of  appeals  held :  "That  the  paper  was  an  order 
for  a  purchase  by  the  Nortons,  and  a  sale  by  the  plaint- 
iffs, and  was  not  a  creation  of  an  agency  to  sell  on  com- 
mission ;  that  the  title  to  the  wagons  was  transferred  to 
the  Nortons  and  plaintiffs  [Fish  Bros.]  had  no  title  or 
right  of  possession;  and  that  the  question  as  to  the  inter- 
pretation of  the  instrument  was  one  of  law  only." 

In  Kellam  v.  Bromiy  17  S.  E.  Rep.  [N.  Car.],  416,  the 
contract  provided:  (1.)  That  Kellam  would  not  sell  his 
goods  to  another  merchant  in  the  town  where  Brown  was 
in  business.  (2.)  In  consideration  of  this  agreement  on 
Kellam's  part  Brown  agreed  not  to  sell  any  spectacles  or 
eye-glasses  except  the  "Perfected  Crystal  Lenses"  and 
other  goods  manufactured  by  Kellam.  (3.)  Brown  agreed 
to  keep  on  hand  flOO  worth  of  such  spectacles  and  eye- 
glasses. (4.)  Brown  agreed  not  to  sell  the  spectacles  at 
less  than  a  price  established  by  Kellam.  (5.)  By  the 
contract  first  signed  Brown  ordered  f  100  worth  of  Kel- 
lam's  goods.  One-fifth  of  this  amount  was  to  be  paid 
August  1,  1891,  and  a  like  sum  on  the  first  day  of  each 
month  thereafter  until  full  payment  of  the  flOO.  (6.)  All 
future  goods  ordered  by  Brown  under  the  contract  were 
to  be  paid  for  in  sixty  days  from  date  of  their  receipt. 
It  was  insisted  that  this  contract  or  agreement  between 
Kellam  and  Brown  was  one  of  agency;  that  Brown  was 
the  agent  of  Kellam  and  that  the  goods  shipped  to  Brown 
under  the  contract  by  Kellam  remained  the  property  of 
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Kellam,  but  the  supreme  court  of  North  Carolina  held: 
"^'The  agreement  between  the  parties  is  not  such,  as  is 
contended  by  defendant,  that  it  would  constitute  the 
defendant  a  factor  or  commission  merchant, — ^the  agent 
of  the  plaintiffs  for  the  sale  of  the  goods  mentioned, — 
but  clearly  contemplates  a  sale." 

In  Aspinioall  Mfg.  Co.  v.  Johnsmiy  56  N.  W.  Eep.  [Mich.], 
932,  the  agreement  recited:  (1.)  That  the  manufacturing 
company  had  appointed  Johnson  agent  for  the  sale  of  a 
potato  planter  in  certain  territory.  (2.)  Johnson  hereby 
orders  of  the  manufacturing  company  one  Aspinwall 
Potato  Planter,  |65,  to  be  paid  for  in  four  months  after 
May  1, 1891.  (3.)  Johnson  agreed  to  give  his  notes  for  all 
goods  shipped  to  him  under  the  contract  by  the  manu- 
facturing company  when  requested  by  it  The  supreme 
court  of  Michigan,  in  construing  this  contract,  said: 
^^The  order  of  the  goods  payable  in  four  months  after 
May  1,  1891,  with  the  promise  to  give  a  note  whenever 
requested,  makes  this  a  contract  of  purchase.  The  fact 
that  the  contract  contains  other  undertakings  does  not 
change  the  character  of  this.  The  defendant  secured  to 
himself  the  right  to  sell  these  goods  and  to  purchase  at 
certain  prices.  In  consideration  he  agreed  to  make  an 
effort  to  sell  the  plaintiff's  machines,  but  it  requires  the 
defendant  to  become  the  purchaser  of  such  goods  as  he 
orders." 

In  Peoria  Mfg.  Go.  v.  Lyons,  38  N.  E.  Kep.  [111.],  661,  the 
contract  between  the  manufacturing  company  and  Lyons 
recited:  (1.)  The  manufacturing  company  agreed  to  de- 
liver to  Lyons  such  farm  wagons,  plows,  and  buggies  as 
he  might  order  on  commission  for  the  manufacturing 
company.  (2.)  Lyons  agreed  to  sell  the  goods  received  at 
retail  prices,  the  difference  between  which  and  the  manu- 
facturer's price  was  to  constitute  his  compensation  or 
commission  for  making  the  sale.  (3.)  In  case  Lyons  sold 
the  wagons  on  credit  and  took  notes  for  them,  he  must 
guaranty  the  notes  and  turn  them  over  to  the  manu- 
facturing company,  and  if  said  notes  were  not  paid  at 
30 
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maturity  Lyons  was  to  pay  them.  (4.)  If  Lyons  sold  the 
goods  for  cash  he  was  to  remit  the  cash  to  the  manufac- 
turing company.  (5.)  Lyons  was  to  give  the  manufactur- 
ing company  his  notes  for  the  invoice  price  of  all  the 
goods  shipped  to  him  when  the  goods  were  received,  and 
any  cash  or  notes  remitted  by  Lyons  to  the  manufactur- 
ing company  as  the  proceeds  of  the  sale  of  wagons  were 
to  be  applied  upon  the  notes  which  Lyons  had  given  to 
the  manufacturing  company  for  the  goods  shipped  him. 
The  supreme  court  of  Illinois,  in  construing  this  con- 
tract, held  that  goods  shipped  by  the  manufacturing 
company  to  Lyons  in  pursuance  of  this  contract  were 
sold  to  Lyons;  that  he  did  not  hold  such  goods  as  the 
agent  of  the  manufacturing  company.  To  the  same  ef- 
fect see  Braunn  v.  Keallpy  146  Pa.  St.,  519. 

C!onstruing  the  contract  between  the  Drummond  To- 
bacco Company  and  Mack  &  Co.  in  the  light  of  these 
authorities,  we  reach  the  conclusion  that  Mack  &  Co. 
were  not  the  agents  of  the  Drummond  Tobacco  Company, 
and  that  the  tobacco  shipped  by  the  Drummond  Tobacco 
Company  to  Mack  &  Co.  in  pursuance  of  the  terms  of  this 
contract  was  sold  by  the  tobacco  company  to  Mack  & 
Co.,  and  became,  on  its  acceptance  and  the  giving  of  the 
notes  for  its  price,  the  latter's  property.  It  is  true  the 
contract  under  consideration  recites  that  the  Drummond 
Tobacco  Company  does  hereby  appoint  Mack  &  Co.  its 
agent  to  sell  its  tobacco,  but  this  language  is  not  con- 
trolling. Not  only  were  Mack  &  Co.  required  by  the 
agreement  to  guaranty  the  payment  of  the  price  of  all 
tobacco  shipped  them  by  the  tobacco  company,  but  in 
addition  to  that,  on  the  receipt  of  a  bill  of  goods  they 
were  required  to  execute  to  the  tobacco  company  their 
notes  for  the  amount  of  the  goods  shipped,  due  in  sixty 
days.  If  this  did  not  constitute  a  sale,  it  is  diflScult  to 
understand  what  would  constitute  one.  We  have  not 
overlooked  the  case  of  the  National  Cordage  Co.  v.  SifiiSy 
44  Neb.,  148,  but  the  contract  construed  in  that  case  was 
very  different  from  the  one  under  consideration  here, 
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and  the  conclusion  reached  here  does  not  in  any  manner 
conflict  with  the  decision  in  the  case  last  referred  to. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Keversed  and  remanded. 


Irene  Moffitt  v.  Jambs  W.  Carr. 

Filed  May  6, 1896.    No.  6599. 

!•  Payment.  Part  payment,  within  the  meaning  of  section  22  of  the 
Code  of  Civil  Procedure,  is  a  voluntary  payment  made  by  the 
debtor  himself  or  by  someone  authorized  'by  him  to  make  such 
payment 

2.  Statute  of  Limitations:  Payment.  A  payment  made  on  a  debtor's 
note  by  the  sale  of  his  property  on  execution,  or  other  legal  pro- 
cess, is  not  such  part  payment  by  the  debtor  as  is  declared  by  said 
section  22  of  the  Code  to  have  the  effect  of  arresting  the  running 
of  the  statute  of  limitations. 

3. : .    If  the  trustee,  in  a  deed  of  trust  containing  a  power 

of  sale,  sells  the  mortgaged  premises  and  pays  the  proceeds  to  the 
holder  of  the  note  secured  by  the  trust  deed,  and  the  latter  in- 
dorses such  proceeds  on  the  note,  this  is  not  such  part  payment 
on  the  note  as  will  take  it  out  of  the  operation  of  the  statute  of 
limitations  as  to  the  mortgagor.  Campbell  v.  Baldwin,  180  Mass., 
199,  followed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ogden,  J. 

The  opinion  contains  a  statement  of  the  case. 

Tiffany  d  Yinsonhaler^  for  plaintiff  in  error: 

The  trustee's  indorsement  of  a  payment  did  not  take 
the  note  out  of  the  operation  of  the  statute  of  limitations. 
{Clarke  v.  Chambers j  17  Neb.,  90;  Marienthal  v.  Moslery  16 
O.  St.,  566;  Somherger  v.  Lee,  14  Neb.,  193;  Letsati  v. 
Kenyonj  31  Kan.,  301 ;  Barger  v.  Durvin,  22  Barb.  [N.  Y.], 
68;  National  State  Bank  v.  Rowland,  29  Pac.  Kep.  [Colo.], 
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465;  Whipple  v.  Blackingtmj  97  Mass.,  476;  Bender  i?. 
MarkUy  37  Mo,  App.,  234;  Porter  v.  Blood,  5  Pick.  [Mass.], 
53;  Taylor  v.  Foster,  132  Mass.,  30;  Havm  v.  Hathaway, 
20  Me.,  345.) 

Otis  H.  Ballou  and  James  W.  Carr,  contra. 

References:  Stoddard  v.  Doane,  7  Gray  [Mass.],  387; 
Pickett  V.  King,  34  Barb.  [N.  Y.],  193;  Roosevelt  v.  Mark, 
6  Johns.  Oh.  [N.  Y.],  266;  Winchell  v.  Hicks,  18  N.  Y.,  567; 
Mayberry  v.  Willoughby,  5  Neb.,  370;  Nelson  v.  Becker,  32 
Neb.,  99;  Leach  r.  Asher,  20  Mo.  App.,  656;  Chodfellow  v. 
titillwell,  73  Mo.,  17;  Marx  v.  Kilpatrick,  25  Neb.,  107; 
Hower  v.  Aultman,  27  Neb.,  251;  Helper  v.  Davis,  32  Neb., 
556. 

Ragan,  C. 

In  the  state  of  Missouri,  on  the  26th  of  February,  1883, 
James  W.  Carr  executed  and  delivered  his  certain  prom- 
issory note  to  one  Irene  Moffltt,  and  to  secure  the  pay- 
ment of  said  note  he  executed  a  trust  deed  on  certain  real 
estate  in  Missouri  to  one  George  S.  Baker  as  trustee. 
The  trust  deed  provided  that  in  case  Carr  should  fail  to 
pay  his  note  according  to  its  tenor,  that  upon  the  re- 
quest of  the  holder  of  said  note  the  trustee,  or,  in  case  of 
his  absence,  death,  refusal  to  act,  or  disability  in  any- 
wise, the  then  sheriff  of  Worth  county,  Missouri,  should 
proceed  to  advertise  the  property  for  thirty  days  and 
sell  it  at  public  vendue  and  apply  the  proceeds  of  the 
sale  towards  the  payment  of  the  note.  The  note  made 
by  Carr  matured  on  the  26th  of  February,  1886,  and  no 
part  of  the  principal  or  interest  of  the  note  was  ever  paid 
by  him  afterwards.  On  the  16th  day  of  October,  1886, 
the  sheriff  of  Worth  county,  after  having  duly  advertised 
the  real  estate  conveyed  by  the  trust  deed,  sold  it  at 
public  vendue  and  paid  the  proceeds  of  the  sale  to  the 
holder  of  the  note,  who  indorsed  the  amount  of  the  said 
proceeds  thereon.  Irene  Moffltt  brought  this  suit  in  the 
district  court  of  Douglas  county  against  Carr  to  recover 
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the  amount  of  money  remaining  due  on  said  note.  Carp 
pleaded  that  he  was,  and  had  been  for  more  than  five 
years  prior  to  the  bringing  of  the  suit,  a  resident  and  citi- 
zen of  the  state  of  Nebraska;  that  the  cause  of  action 
on  the  note  accrued  more  than  five  years  before  suit 
brought,  and  interposed  and  invoked  the  statute  of  limi- 
tations as  a  defense  to  the  action.  MoflBitt  replied  that 
Carr  had  made  a  payment  on  the  note  vrithin  five  years 
before  suit  brought.  The  payment  referred  to  in  the 
reply  was  the  indorsement  on  the  note  of  the  proceeds 
of  the  sale  of  the  real  estate  conveyed  by  the  trust  deed, 
which  was  sold  on  the  16th  of  October,  1886,  as  already 
stated.  The  jury,  in  obedience  to  an  instruction  of  the 
district  court,  returned  a  verdict  in  favor  of  Carr,  on 
which  a  judgment  dismissing  Moffltt's  action  was  ren- 
dered, and  she  prosecutes  here  a  petition  in  error. 

Section  10  of  the  Code  of  Civil  Procedure  provides  that 
an  action  on  a  contract  or  promise  in  writing  must  be 
brought  within  five  years,  and  section  22  of  the  Code 
provides:  "In  any  cause  founded  on  contract,  when  any 
part  of  the  principal  or  interest  shall  have  been  paid, 
*  *  *  an  action  may  be  brought  in  such  case  within 
the  period  prescribed  for  the  same  after  such  payment,'* 
etc.  The  present  suit  was  brought  on  the  15th  of  Octo- 
ber, 1891,  or  more  tlian  five  years  after  the  maturity  of 
the  note,  and  the  defense  of  the  statute  of  limitations 
is  good,  unless  the  credit  of  the  proceeds  of  the  sale  of 
the  lands  conveyed  by  the  trust  deed,  made  on  the  note 
by  the  holder  thereof  on  the  16th  of  October,  1886,  was  a 
payment  on  the  note  within  the  meaning  of  said  section 
22  of  the  Code  of  Civil  Procedure.  The  sole  question 
presented,  then,  is.  Did  the  sale  of  the  lands  conveyed 
by  the  trust  deed,  the  payment  of  proceeds  of  said  sale 
to  the  holder  of  the  note,  and  her  crediting  said  note 
with  said  proceeds  of  the  sale  on  the  date  thereof, 
amount  to  a  payment  on  the  note  within  the  meaning  of 
said  section  22  of  the  Code  of  Civil  Procedure? 

In  Somherger  v.  Lee,  14  Neb.,  193,  this  court  held:  "The 
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receipt  and  indorsement  on  a  promissory  note  by  the 
holder  of  money  realized  from  a  collateral  left  with  him 
by  the  maker  for  that  purpose  will  remove  the  bar  of  the 
statute."  We  have  not  the  slightest  doubt  of  the  cor- 
rectness of  that  holding;  but  the  decision  rests  upon 
the  correct  principle  that  the  debtor,  by  delivering  to  his 
creditor  collateral  notes,  authorizing  him  to  collect  them 
and  indorse  the  amount  of  the  proceeds  on  the  orig- 
inal note,  thereby  constituted  the  holder  of  the  note  his 
agent,  and  everything  that  the  holder  did  in  the  premises 
was,  in  effect,  the  act  of  the  maker  of  the  note.  In  other 
words,  the  transaction  amounted  to  a  voluntary  pay- 
ment on  the  note  by  the  maker.  To  the  same  effect  is 
National  State  Bank  of  Boulder  v.  Rowland^  29  Pac.  Rep. 
[Colo.],  465. 

In  Whitney  v.  Chambers^  17  Neb.,  90,  this  court  held: 
^The  payment  of  a  dividend  by  the  assignee  of  an  in- 
solvent debtor  is  not  such  a  part  payment  as  will,  under 
section  22  of  the  Code,  take  the  residue  of  the  debt  out 
of  the  statutory  limitation  as  against  such  debtor.-'  This 
case  is  sustained  by  the  great  weight  of  authority,  and 
it  was  decided  and  rests  upon  the  principle  that  the  sale 
of  the  property  of  the  maker  of  the  note  by  his  assignee, 
and  his  application  of  the  proceeds  of  such  sale  towards 
the  payment  of  the  note,  was  not  a  voluntary  payment 
made  on  the  note  by  the  maker,  but  was  a  payment  in 
invitum.  True,  the  assignee  was  in  a  sense  the  agent  of 
the  maker  of  the  note,  but  the  assignee  was  nevertheless 
an  agent  of  the  law,  one  of  the  instrumentalities  pro- 
vided by  the  law  for  disposing  of  the  assets  of  the  in- 
solvent debtor  and  applying  the  proceeds  thereof 
towards  the  payment  of  his  debts.  To  the  same  effect 
are  Roscoe  i\  Hale,  7  Gray  [Mass.],  274,  Stoddard  v.  Doane, 
7  (xray  [Mass.],  387,  Richardson  v.  Thomas,  13  Gray 
[Mass.],  381,  and  Battle  v.  Battle,  21  S.  E.  Bep.  [N.  Car.], 
177. 

In  Kallcnbach  v.  Dickinson,  100  111.,  427,  the  supreme 
court  of  Illinois  held  that  a  payment  made  by  one  joint 
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maker  of  a  promissory  note  would  not  arrest  the  running 
of  the  statute  of  limitations  as  against  the  other  joint 
maker.  The  court  said:  "In  order  that  Dickinson  [one 
of  the  joint  makers]  shall  be  concluded  by  the  payments 
of  Wenzel  [the  other  joint  maker],  it  must  be  determined 
that  Wenzel  was  Dickinson's  agent,  not  only  for  the  pur- 
pose of  liquidating  the  note  by  payment,  but  also  for  the 
purpose  of  doing  what  in  legal  estimation  is  necessary 
to  make  a  new  promise  that  will  remove  the  bar  of  the 
statute." 

In  Hughes  v.  BoatiCj  19  S.  E.  Rep.,  63,  the  supreme 
court  of  North  Carolina  held:  "A  partial  payment  of 
a  judgment  made  on  execution  does  not  interrupt  the 
running  of  the  statute  of  limitations."  To  thef  same  ef- 
fect see  In  re  RaedeVy  31  Atl.  Rep.  [Pa.],  929. 

The  principle  upon  which  the  cases  last  cited  rests  is 
that  the  payments  were  not  voluntary  payments  made 
by  the  debtor,  but  if  they  were  payments  at  all  they 
were  payments  made  involuntarily. 

In  Harper  v.  Fairley^  53  N.  Y.,  442,  the  court,  in  discuss- 
ing the  question  under  consideration,  said :  "A  part  pay- 
ment, whether  made  before  or  after  the  debt  is  barred 
by  the  statute,  does  not  revive  the  contract  unless  made 
by  the  debtor  himself  or  by  someone  having  authority 
to  make  a  new  promise  on  his  behalf  for  the  residue." 

It  is  to  be  observed  that  section  22  of  the  Code  of  Civil 
Procedure  does  not  say  by  whom  nor  under  what  circum- 
stances a  payment  must  have  been  made  upon  a  note  in 
order  to  arrest  the  running  of  the  statute  of  limitations, 
but  we  think,  both  upon  reason  and  authority,  that  part 
payment,  within  the  meaning  of  said  section  of  the  Code, 
is  a  voluntary  payment  made  by  the  debtor  himself  or 
by  someone  authorized  by  him  to  make  the  payment; 
and  that  a  payment  made  on  a  debtor's  note  by  the  sale 
of  his  property  on  execution,  or  under  any  legal  process 
whatever,  is  not  such  part  payment  by  the  debtor  as  is 
declared  by  said  section  22  of  the  Code  to  have  the  effect 
of  arresting  the  running  of  the  statute  of  limitations. 
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Had  the  mortgage  made  by  Carp  conveyed  lands  in  the 
state  of  Nebraska,  had  the  mortgage  been  foreclosed,  a 
judicial  sale  made  of  the  premises,  and  proceeds  of  such 
sale  indorsed  upon  the  note  in  suit,  it  is  quite  clear  that 
such  indorsement  would  not  have  been  a  part  payment 
on  the  note  within  the  meaning  of  the  Code,  and  would 
not  have  arrested  the  running  of  the  statute  of  limita- 
tions; but  the  trust  deed  made  by  Carr  conveyed  lands 
in  the  state  of  Missouri,  and  it  was  competent,  under  the 
laws  of  that  state,  for  a  trustee  named  in  the  deed  of 
trust,  on  the  request  of  the  holder  of  the  note  to  secure 
which  the  tinist  deed  was  given,  to  advertise  the  land» 
for  thirty  days  and  sell  them  to  discharge  the  debt.  The 
trustee,  then,  in  making  this  sale  of  these  lands  in  Mis- 
souri was  as  much  an  instrumentality  of  the  law  as 
would  have  been  the  sheriff  of  this  state  had  the  mort- 
gage  been  made  here  and  the  lands  sold  here  at  a  judicial 
sale.  In  other  words,  Carr  has  been  divested  of  the  title 
to  his  property  by  operation  of  law,  and  the  indorsement 
upon  the  note  in  suit  is  not  there  because  of  any  volun- 
tary payment  made  by  Carr,  but  there  by  operation  of 
law. 

In  {Leach  v.  Asher^  20  Mo.  App.,  656,  one  division  of  the 
court  of  appeals  of  the  state  of  Missouri  held  that  part 
payment  by  a  trustee  from  the  proceeds  of  a  trustee  sale 
of  part  of  a  debt  secured  by  the  deed  of  trust  did  not 
have  the  effect  of  arresting  the  running  of  the  statute  of 
limitations,  while  in  Bender  v.  Markley  37  Mo.  App.,  234^ 
another  branch  of  the  court  of  appeals  of  Missouri  held 
exactlv  the  reverse.     We  have  not  been  referred  to  or 

if 

been  able  to  find  any  decision  by  the  supreme  court  of 
Missouri  upon  the  question  under  consideration;  but 
Campbell  v.  Baldmn^  130  Mass.,  199,  is  a  case  exactly  in 
point,  and  there  the  court  held:  "If  the  assignee  of  a 
mortgage  on  real  estate  containing  a  power  of  sale  sells 
the  mortgaged  premises,  and  after  paying  the  expenses 
of  the  sale  applies  the  balance  to  the  mortgage  debt,  this 
does  not  operate  as  a  part  payment  on  the  note  so  as  to 
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take  it  out  of  the  operation  of  the  statute  of  limitations 
as  to  the  mortgagor/'  In  that  case,  as  in  the  ease  at  bar, 
the  mortgagor  had,  after  mortgaging  his  real  estate,  sold 
and  conveyed  it  to  another  party,  who  had  assumed  and 
agreed  to  pay  the  mortgage.  We  reach  the  conclusion, 
therefore,  that  crediting  the  note  in  suit  with  the  pro- 
ceeds of  the  sale  of  the  land  conveyed  by  the  trust  deed 
was  not  a  part  payment  on  the  note  by  Carr  within  the 
meaning  of  the  statute;  that  such  payment  was  not  a 
voluntary  one  on  the  part  of  Carr,  but  one  made  in 
invitum  and  by  operation  of  law,  and  that  it  did  not 
arrest  the  running  of  the  statute  of  limitations.  The 
judgment  of  the  district  court  is  right  and  is 

Affirmed. 


S.  S.  Brown,  appellant,  v.  Valentine  Ulrich  et  al.,  Iiriss 

APPELLEES.  JO   AM 

60  m 

Filed  May  6, 1896.    No.  6548. 

1.  Specific  Performance:  Contracts:  Time.  Parties  to  a  contract  for 
the  sale  of  land  may  make  time  of  its  essence  by  a  distinct  pro- 
vision to  that  effect  in  the  contract;  and  where  they  have  done 
so,  a  court  of  equity  will  refuse  to  enforce  specific  performance  in 
fayor  of  a  party  who  has  been  in  default,  unless  strict  perform- 
ance has  been  waived.    Morgan  v.  Bergen,  3  Neb.,  209,  followed. 

t.  Vendor  and  Vendee:  Coittbaots:  Specific  Perfobmai^ce.  A  con- 
tract for  the  sale  of  land  provided  that  pasrment  should  be  made 
by  a  certain  time  and  that  time  was  of  the  essence  of  the  contract. 
Subsequently  a  further  contract  was  made  recognizing  the  first  as 
abrogated,  and  providing  that  a  conveyance  would  be  made  upon 
payment  of  the  purchase  money,  together  with  certain  independ- 
ent indebtedness  by  the  vendee  to  the  vendor,  on  or  before  a  cer- 
tain other  date.  Time  was  also  made  of  the  essence  of  this  con- 
tract. The  purchase  money  not  having  been  tendered  by  the  time 
fixed,  hOd,  that  equity  would  not  require  a  conveyance. 

3. :  :  Waiver  of  Strict  Performance.    The  fact  that  the 

vendor  had  instituted  an  action  to  recover  the  other  indebtedness 
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referred  to  In  the  second  contract  did  not  constitute  a  waiyer  of 
strict  performance;  the  action  not  being  for  any  portion  of  the 
purchase  money  of  the  land. 

Appeal  from  the  district  court  of  Hamilton  county. 
Heard  below  before  Bates,  J. 

Hainer  d  Smithy  for  appellant. 

W.  H.  Thompson  and  A.  W.  Agee^  contra. 

Irvine,  O. 

This  was  an  action  by  S.  S.  Brown,  as  the  vendee  under 
a  contract  for  the  sale  of  laud,  to  enforce  the  specific 
performance  of  that  contract.  The  defendants  are  Val- 
entine Ulrich  and  wife,  Charles  E.  Ulrich,  and  H.  S. 
Brown.  The  petition  alleges  that  Charles  E.  Ulrich, 
April  2,  1886,  was  the  owner  of  the  land  in  controversy, 
and  on  that  day  he  entered  into  a  contract  in  writing 
with  the  plaintiff  and  H.  S.  Brown,  in  the  name  of  H.  S. 
Brown  alone,  whereby  he  sold  and  agreed  to  convey  the 
land  to  the  plaintiflf  and  H.  S.  Brown  for  the  sum  of 
$4,800,  with  interest  at  eight  per  cent,  payable  annually, 
and  the  principal  to  be  paid  six  years  from  the  date  of 
the  contract;  that  H.  S.  Brown  took  possession  and  re- 
duced the  land  to  a  good  state  of  cultivation,  thereby 
greatly  improving  it;  that  on  October  15,  1887,  Charles 
Ulrich  and  wife,  by  deed  of  quitclaim,  conveyed  to  Val- 
entine Ulrich,  the  latter  having  full  notice  of  plaintiff's 
rights;  that  the  plaintiflf  had  paid  on  the  contract  $1,100, 
and  that  H.  S.  Brown  had  transferred  by  parol  to  the 
plaintiflf  all  his  right  to  the  land;  that  Valentine  Ulrich 
had  forcibly  taken  possession  of  the  land,  and  had  been 
in  receipt  of  the  rents  and  profits  thereof;  that  the 
plaintiflf  had  tendered  the  remainder  of  the  purchase 
money  to  Valentine  Ulrich,  who  had  refuged  to  accept  it 
and  to  make  a  conveyance.  H.  S.  Brown ^  disclaimed. 
The  Ulriches,  by  a  joint  answer,  admitted  having  made  a 
contract  of  sale  to  H.  S.  Brown,  but  denied  i^^t  there 
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was  any  contract  with  the  plaintiff;  and  denied  that 
Valentine  Ulrich  had  any  knowledge  that  plaintiff 
claimed  any  interest  in  the  land,  and  denied  the  alleged 
payment.  They  further  averred  that  on  the  23d  of  Sep- 
tember, 1891,  there  was  a  full  settlement  between  ^^alen- 
tine  TJlrich  and  H.  S.  Brown  of  this  and  other  matters, 
wherein  the  contract  of  sale  was  recognized  as  having 
terminated,  but  a  new  contract  made,  providing  that  if 
H.  S.  Brown  should  pay  the  purchase  money  originally 
agreed  upon,  with  interest,  together  with  certain  other 
indebtedness,  by  November  1,  1892,  then  TJlrich  would 
convey  the  land  to  him,  or  to  such  person  as  he  might 
designate,  and  that  Brown  had  failed  to  so  pay.  For 
reply  the  plaintiff  denied  the  affirmative  allegations  of 
the  answer,  and  alleged  that  Valentine  TJlrich  had  begun 
an  action  against  the  plaintiff  to  recover  the  other  in- 
debtedness referred  to  in  the  second  contract.  The  court 
found  generally  for  the  defendants  and  dismissed  the 
case.     The  plaintiff  appeals. 

By  the  express  terms  of  the  contract  sued  on,  time  was 
made  of  its  essence.  The  language  is:  "It  is  expressly 
understood  and  agreed  by  and  between  the  parties  hereto 
that  time  is  of  the  essence  of  this  contract,  and  that  in 
the  event  of  the  non-payment  of  said  sum  of  money,  or 
any  part  thereof,  or  the  interest  thereon,  at  the  time  or 
times  herein  named  for  its  payment,  that  then  the  said 
Charles  E.  TJlrich  is  absolutely  discharged  at  law  and  in 
equity  from  any  and  all  liabilities  to  make  and  execute 
such  deed."  By  the  terms  of  the  contract  the  whole  pur- 
chase money  was  due  April  2,  1892.  No  tender  was 
made  until  December,  1892.  In  Morgan  v.  Bergen^  3  Neb., 
209,  the  question  being  directly  involved,  the  court  said: 
"The  parties  may  make  time  the  essence  of  the  contract; 
so  that  if  there  be  a  default  at  the  day,  without  any  just 
excuse  and  without  any  waiver  afterwards,  the  court 
will  not  interfere  to  help  the  party  in  default."  In  Lan- 
gan  v.  Thummel,  24  Neb.,  265,  the  court  said  that  time  is 
of  the  essence  of  the  contract  where  the  nature  of  the 
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contract  itself,  the  property  and  rights  on  which  it  is 
intended  to  operate,  the  length  of  time  which  it  has  to 
run  by  its  own  terms,  or  the  circumstances  connected 
therewith,  require  that  in  order  to  be  just  and  equitable 
betw,een  the  parties  it  must  be  fulfilled  promptly  on  its 
terms,  and  also  "where  from  the  terms  of  the  contract 
itself  the  parties  agree  that  time  shall  be  of  the  essence 
of  the  contract,  either  in  expressed  words  or  language 
equivalent,  clearly  indicating  that  it  was  so  intended  by 
the  party  to  be  charged  therewith;"  and  in  that  case 
Missouri  RiveVy  F.  S.  d  O.  R.  Co.  v.  Brickkijy  21  Kan.,  275, 
was  cited  with  approval,  where  it  was  said  that  "in 
equity  as  well  as  at  law,  wherever  it  clearly  appears  to 
be  the  intention  of  the  parties  that  time  should  be  of  the 
essence  of  the  contract,  that  essential  feature  will  be 
upheld.'*  It  is  true  that  in  Langan  v.  Thiimmel  the  court 
held  that  the  particular  words  in  the  contract  under  con- 
sideration did  not  make  time  of  its  essence;  but  the  rule 
that  a  distinct  provision  to  that  effect  controlled  the  court 
was  distinctly  reaffirmed.  In  Patterson  v.  Murphy^  41 
Neb.,  818,  it  was  held  that  a  party  whose  cause  of  action 
is  founded  upon'  a  written  contract  is  limited  as  to  his 
rights  by  the  terms  of  such  contract,  and  a  recovery  con- 
trary thereto  cannot  be  sustained.  In  that  case  there 
was  a  contract  for  the  sale  of  land  which  provided  that 
time  should  be  of  its  essence,  and  that  in  case  the  vendee 
failed  to  make  any  payment  punctually  the  contract 
might  be  declared  void  without  any  compensation  for 
money  paid  or  improvements  made.  The  vendee  failed 
to  complete  the  payments,  and  the  contract  having  been 
rescinded  for  that  reason,  it  was  held  that  he  could  not 
recover  back  the  money  he  had  already  paid. 

We  are  aware  that  in  Merriam  v,  Ooodhttj  36  Neb.,  384, 
specific  performance  was  decreed  where  there  had  been 
a  default  of  payment,  although  the  contract  expressly 
provided  that  time  should  be  of  its  essence,  and  it  was 
intimated  that  notwithstanding  that  provision  time 
would  not  be  considered  essential  where  the  circum- 
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stances  of  the  transaction  did  not  make  it  material.  We 
think,  in  using  this  language,  Chief  Justice  Maxwell 
must  have  overlooked  the  case  of  Langan  v.  Thummel,  in 
which  he  concurred,  as  well  as  that  of  Morgan  v.  Bergeiu 
in  which  he  wrote  the  opinion.  The  question  was  really 
not  necessary  to  the  decision  in  Merriam  v.  Ooodtett^  be- 
cause there  had  been  a  waiver  of  the  condition  and  the 
court  so  held.  At  any  rate,  we  think  that  it  is  established, 
and  rightly  established,  that  the  parties  are  bound  by 
the  terms  of  their  contract  The  court  cannot  make  and 
enforce  for  them  another  contract  in  conflict  with  that 
which  they  have  made  for  themselves;  and  where  they 
distinctly  and  clearly  stipulate  that  time  is  essential,  the 
court  cannot  disregard  that  provision  and  enforce  the 
rest  of  the  contract.  So  far  as  Merriam  v.  Ooodlett  is  in 
conflict  with  these  views  it  is  overruled.  The  original 
contract  was  therefore  forfeited,  or  at  least  the  vendee's 
right  to  enforce  it  was  lost  by  his  failure  to  pay  or  tender 
the  purchase  money  within  the  time  stipulated.  We 
cannot  find  that  there  was  any  waiver  of  this  require- 
ment. It  is  true  that  by  the  contract  of  September  23, 
1891,  it  was  provided  that  a  deed  would  be  executed  on 
the  payment  of  the  money,  together  with  certain  other 
indebtedness  to  Ulrich  from  the  two  Browns,  on  or  before 
November  1,  1892;  but  this  contract  also  provided  that 
time  should  be  of  its  essence,  and  its  language  was  even 
more  specific  and  direct  in  this  respect  than  the  original 
contract.  The  plaintiff  cannot  treat  this  second  contract 
as  a  waiver  of  the  terms  of  the  first  without  accepting 
it  in  its  entirety,  and  if  it  be  so  accepted  the  right  to 
enforce  it  was  also  lost  by  failure  to  comply  with  the 
terms  of  payment.  Nor  did  the  institution  of  the  action 
pleaded  in  the  reply  operate  as  a  waiver.  The  money 
sued  for  in  that  action  was  not  the  purchase  price  of  the 
land,  but  certain  other  and  independent  indebtedness, 
the  payment  of  which  by  November  1,  1892,  had  been, 
made  one  of  the  conditions  of  the  second  contract  to 
convey.     It  was  an  existing  debt,  and  Ulrich  had  a  right 
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to  proceed  to  its  collection  after  default  in  payment.  He 
was  not  required  to  relinquish  that  debt  in  order  to  avoid 
the  contract  to  convey. 

The  record  presents  several  other  interesting  ques- 
tions; but  the  decision  of  those  already  mentioned  re- 
quires an  affirmance  of  the  decree  of  the  district  court 
and  it  is  unnecessary  to  consider  the  others. 

Judgment  affirmed. 
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Eva  M.  Prugh,  appellant,  v.  Portsmouth  Savings 

Bank  et  al.,  appellees. 

Piled  May  6, 1896.    No.  6550. 

1.  Homestead:  Proceeds  of  Sale.  Proceeds  of  the  sale  of  a  home- 
stead are  for  six  months  after  said  sale  entitled  to  the  same  pro- 
tection against  legal  process  as  the  homestead  itself;  and  if  dur- 
ing that  period  such  proceeds  are  invested  in  a  city  lot,  such  lot 
may  be  selected  as  a  homestead,  although  not  yet  occupied  as 
such. 


2. :  Incumbrances.    The  amount  of  an  incumbrance  is  not  to  be 

deducted  from  the  |2,000  homestead  exemption,  but  the  claimant 
is  entitled  to  that  exemption  in  excess  of  such  incumbrance.  Hoy 
V.  Anderson,  39  Neb.,  386,  followed. 

3.  Courts:  Jurisdiction:  Injunction.  After  a  federal  court  has  ac- 
quired Jurisdiction  of  the  parties  and  subject-matter  of  a  contro- 
versy, a  state  court  may  not  by  injunction  or  otherwise  interfere 
with  the  exercise  of  such  jurisdiction. 


4. 


6. 


:  :  .    Accordingly,  as  a  general  rule,  a  state  court 

will  not  enjoin  parties  to  an  action  already  in  progress  in  a  fed- 
eral court  from  further  proceeding  therein. 

:  :  .    The  exceptions  to  this  rule  are  based  upon 


6. 


the  doctrine  that  in  courts  of  concurrent  jurisdiction  that  which 
first  has  obtained  jurisdiction  of  the  parties  and  subject-matter 
retains  it  for  all  purposes,  and  by  all  necessary  process  will  pro- 
tect itself  in  the  exercise  of  that  jurisdiction. 

: .    The  jurisdiction  of  a  court  does  not  cease  by  the  ren- 


dition of  judgment,  but  continues  for  the  purpose  of  enforcing 
the  judgment. 
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T.  Ezecutioiui:  IfBYiES.  Land  levied  upon  by  virtue  of  a  writ  of  exe- 
cution is  subjected  to  the  process  of  the  court  as  much  as  chattels 
so  levied  upon. 


t. : :  Injunction.  A  state  court  having  no  prior  Jurisdic- 
tion of  the  subject-matter  will  not,  by  injunction,  restrain  a 
plaintiff  in  whose  favor  judgment  has  been  rendered  in  a  federal 
eourt  from  proceeding  to  the  execution  of  such  judgment.  A  for- 
Uari,  it  will  not  restrain  a  United  States  marshal  from  selling 
property  levied  upon  to  satisfy  such  judgment. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J. 

Andrew  BevvnSy  for  appellant. 

John  W.  LytlCj  contra. 

Irvine,  0. 

This  was  an  action  by  Eva  M.  Prugh  against  the  Ports- 
mouth Sayings  Bank  and  Brad  D.  Slaughter,  United 
States  marshal  for  the  district  of  Nebraska,  to  restrain 
the  defendants  from  selling  certain  land  under  an  exe- 
cution issued  from  the  United  States  circuit  court.  The 
plaintiff  is  a  married  woman,  and  prior  to  the  23d  day 
of  June,  1892,  was  the  owner  of  a  certain  lot  in  the  city  of 
Omaha,  which  was  occupied  by  herself  and  family  as  a 
homestead.  On  that  day  she  sold  this  land  for  |2,500, 
|1,450  of  which  was  applied  to  discharge  a  mortgage  on 
the  premises.  August  13,  1892,  she  purchased  the  lot 
here  in  controversy,  paying  therefor  f 500  out  of  the  pro- 
ceeds of  the  former  homestead.  August  23, 1892,  an  exe- 
cution issued  from  the  United  States  circuit  court  on  a 
judgment  of  the  Portsmouth  Sayings  Bank  against  Mrs. 
Prugh  was,  by  the  defendant  Slaughter,  the  United 
States  marshal,  levied  on  this  lot.  It  was  then  vacant, 
but  the  plaintiff  thereafter  erected  a  cottage  thereon  of 
the  yalue  of  about  $800,  which  was  occupied  by  the 
family  as  a  home.  The  marshal  being  about  to  sell  this 
lot  under  the  execution,  this  action  was  brought  in  the 
district  court  of  Douglas  county  to  enjoin  the  plaintiff  in 
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the  federal  case  and  the  marshal  from  so  proceeding. 
The  district  court  refused  the  injunction  and  dismissed 
the  case,  and  the  plaintijff  appeals. 

The  case  was  tried  under  a  stipulation  of  facts  sub- 
stantially as  above  set  forth.  Under  these  facts  there 
can  be  no  doubt  that  the  land  in  question  was  exempt 
as  a  homestead,  from  execution  and  sale  in  satisfaction  of 
the  judgment.  Section  16,  chapter  36,  Compiled  Statutes, 
provides  that  if  the  homestead  be  conveyed  the  pro- 
ceeds of  the  sale,  not  exceeding  the  amount  of  the  home- 
stead exemption,  shall  be  entitled  for  the  period  of  six 
months  thereafter  to  the  same  protection  against  legal 
process  which  the  law  gives  to  the  homestead,  and  that 
the  sale  and  disposition  of  one  homestead  shall  not  be 
held  to  prevent  the  selection  or  purchase  of  another.  It 
has  also  been  settled  that  where  a  homestead  has  been 
incumbered,  the  amount  of  the  incumbrance  is  not  to  be 
deducted  from  the  $2,000  homestead  exemption,  but  that 
the  claimant  is  entitled  to  this  exemption  over  and  above 
the  incumbrance.  {Hoy  v.  Anderson^  39  Neb.,  386.)  It  fol- 
lows, therefore,  that  the  proceeds  of  the  sale  of  the  for- 
mer homestead,  having  been  within  six  months  from  the 
sale  invested  in  the  premises  in  controversy,  after  dis- 
charging the  mortgage  indebtedness,  the  homestead  ex- 
emption continued  in  the  present  land.  An  injunction 
should  therefore  have  been  allowed  restraining  the  pres- 
ent sale  of  the  land  levied  upon,  unless  the  court  waa 
without  authority  to  interfere  with  the  proceedings  being 
taken  to  enforce  the  judgment  of  the  federal  court. 
(Quigley  t?.  McEvony^  41  Neb.,  73;  Corey  v.  Schuster,  44 
Neb.,  269.) 

We  think  there  can  be  no  doubt  that  the  court  was 
without  authority  to  enjoin  the  marshal  from  pro- 
ceeding. Where  goods  have  been  seized  by  a  federal 
court  under  a  writ  of  attachment,  a  claimant  of  the  prop- 
erty may  not  replevy  them  from  the  marshal  in  the  state 
court.  {Freeman  v.  Hovoe,  24  How.  [U.  S.],  450;  Gwell  v. 
Heyman,  111  U.  S.,  176;  Summers  v.  Whiter  71  Fed.  Rep., 


Vol.48]  JANUARY  TERM,  1896.  417 


Prugh  Y.  Portsmouth  Sayings  Bank. 


106.)  It  is  true  that  it  was  held  in  Bvck  v.  Colbathy  3  Wall. 
[U.  S.],  334,  that  under  such  circumstances  a  claimant 
of  the  property  may  maintain  trover  in  a  state  court 
against  the  marshal  therefor;  but  Mr.  Justice  Miller  in 
the  latter  case  very  clearly  and  satisfactorily  distin- 
guishes the  two  cases  as  follows:  "Whenever  property 
has  been  seized  by  an  ofl&cer  of  the  court,  by  virtue  of  its 
process,  the  property  is  to  be  considered  as  in  the  custody 
of  the  court,  and  under  its  control  for  the  time  being; 
and  that  no  other  court  has  a  right  to  interfere  with  that 
possession,  unless  it  be  some  court  which  may  have  a 
direct  supervisory  control  over  the  court  whose  process 
has  first  taken  possession,  or  some  superior  jurisdiction 
in  the  premises.  ♦  ♦  ♦  Whenever  the  litigation  is 
ended,  or  the  possession  of  the  officer  or  court  is  dis- 
charged, other  courts  are  at  liberty  to  deal  with  it  accoi*d- 
ing  to  the  rights  of  the  parties  before  them,  whether 
those  rights  require  them  to  take  possession  of  the  prop- 
erty or  not.  *  *  *  It  is  obvious  that  the  action  of 
trespass  against  the  marshal  in  the  case  before  us  does 
not  interfere  with  the  principle  thus  laid  down  and  lim- 
ited. The  federal  court  could  proceed  to  render  its  judg- 
ment in  the  attachment  suit,  could  sell  and  deliver  the 
property  attached,  and  have  its  execution  satisfied  with- 
out any  disturbance  of  .its  proceedings,  or  any  contempt 
of  its  process,  while,*  at  the  same  time  the  state  court 
could  proceed  to  determine  the  questions  before  it  in- 
volved in  the  suit  against  the  marshal  without  inter- 
fering with  the  possession  of  the  property  in  dispute-" 
The  line  is  thus  very  clearly  drawn.  A  state  court 
may  not,  after  a  federal  court  has  acquired  jurisdic- 
tion of  property,  interfere  with  the  exercise  of  that 
jurisdiction;  but  it  may  entertain  independent  actions 
among  the  same  parties,  or  other  parties,  provided  they 
do  not  interfere  with  the  jurisdiction,  custody,  or  pro- 
cess of  the  federal  court.  When  land  has  been  levied 
upon,  it  is  as  much  in  the  custody  of  the  court,  and 
under  the  control  of  its  process,  as  when  personal  prop- 
31 
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erty  has  been  seized  on  execution  or  in  attachment; 
and  the  state  court  was,  therefore,  without  any  authority^ 
by  injunction  or  otherwise,  to  interfere  with  the  mar- 
shal in  the  execution  of  the  writ.  We  think  a  kindred 
principle  forbade  enjoining  the  judgment  plaintiff  in 
the  federal  court  from  proceeding  to  enforce  his  judg- 
ment. No  general  principle  is  better  settled  than  that 
a  state  court  may  not  by  injunction  restrain  pro- 
ceedings in  a  federal  court.  In  Riggs  v.  Johnson  Govntifj 
fi  Wall.  [U.  S.],  166,  judgment  had  been  rendered  by  a 
federal  court  against  a  county  upon  certain  bonds.  A 
state  court  had  perpetually  enjoined  the  ofl&cers  of  the 
county  from  levying  a  tax  to  pay  the  same.  The  supreme 
court,  nevertheless,  held  that  a  m^indamiis  should  issue 
to  compel  the  officers  to  levy  the  tax.  (See,  also.  United 
>^tat€8  t\  Council  of  Keokuk^  6  Wall.  [U.  S.],  514;  Mayor  of 
City  of  Davenport  v.  Lord,  9  Wall.  [U.  S.],  409;  Supennsors 
of  Washington  Comity  r.  Duranty  9  Wall.  [U.  S.],  415;  Amy 
r.  Supervisors  of  Des  }foines  County,  11  Wall.  [U.  S.],  136; 
Schuyler  v.  Prlissier,  3  Edw.  Ch.  [N.  Y.],  191»;  Coster  r, 
Grisicold,  4  Edw.  Ch.  [N.  Y.],  364;  Chapin  v,  Janies,  11  R. 
I.,  86;  Phelan  r.  Suiith,  8  Cal.,  520.)  A  reciprocal  doctrine 
applies  to  the  allowance  of  injunctions  by  the  federal 
courts,  interfering  with  the  process  of  state  courts;  and 
w- hile  there  is  a  federal  statute  apj)lying  to  this  situation, 
the  federal  decisions  seem  to  regard  this  statute  as  de- 
claratory and  simply  expressive  of  a  general  princi]>le 
which  would  be  applicable  independently  thereof.  (l>o- 
jnestic  &  Foreign  Mi'Ssionary  Society  v.  Hinman,  13  Fed. 
Rep.,  161.)  To  the  rule  as  above  stated  there  are  limi- 
tations and  exceptions,  but  these  only  emphasize  the  rule. 
They  rest  upon  the  general  doctrine  that  as  between 
courts  of  concurrent  jurisdiction,  that  court  which  first 
obtains  jurisdiction  of  the  subject-matter  and  parties 
retains  it  to  the  exclusion  of  other  courts.  Therefore,  a 
state  court,  in  a  proper  case,  before  action  begun  in  a 
federal  court,  might  undoubtedly  prevent  the  commence- 
ment of  such  an  action,  and  so,  too,  if  a  state  court  has 
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obtained  jurisdiction  of  the  parties  and  subject-matter 
and  thereafter  proceedings  are  begun  in  a  federal  courts 
the  state  court,  in  protection  of  its  own  jurisdiction,  may 
enjoin  the  parties  from  further  proceeding  in  the  federal 
court  (Alrrhj  v.  VilaSy  15  Wis.,  401*;  Home  Ins.  Co.  v. 
Howelly  24  N.  J.  Eq.,  238);  and  vice  versa  {Garner  v.  Second 
Nat  Bank  of  Providence,  67  Fed.  Rep.,  833).  There  is  noth- 
ing in  the  present  case,  liowever,  to  bring  it  within  any 
of  the  exceptions.  The  parties  undoubtedly  have  their 
remedy  in  the  federal  court  {Chimbel  v.  Pitkiny  124  U.  8., 
131),  and  the  state  court  rightfully  refused  to  interfere 
with  the  proceedings  there. 

It  is  urged  that  the  sale  contemplated  was  not  a  judi- 
cial sale,  that  the  case  had  proceeded  to  judgment,  and 
that  the  marshal  was  acting  beyond  the  authority  of  hi» 
writ  in  levying  upon  the  homestead.  To  this  argument, 
however,  Riygs  v.  Johnson  County,  supra,  affords  a  com- 
plete answer.  In  that  case  Mr.  Justice  Clifford  said: 
"Express  detennination  of  this  court  is  that  the  jurisdic- 
tion of  a  court  is  not  exhausted  by  the  rendition  of  the 
judgment,  but  continues  until  that  judgment  shall  be  sat- 
isfied. ♦  ♦  ♦  Process  subsequent  to  judgment  is  as 
essential  to  jurisdiction  as  process  antecedent  to  judg- 
ment, else  the  judicial  power  would  be  incomplete  and 
entirely  inadequate  to  the  purposes  for  which  it  was  con- 
ferred by  the  constitution."  It  was  accordingly  held 
that  the  jurisdiction  obtained  by  the  federal  court  in  the 
original  action  continued  for  the  purpose  not  merely  of 
an  execution  to  enforce  the  judgment,  but  for  the  pur- 
pose of  an  independent  action  for  a  mandamus  to  compel 
the  levy  of  a  tax  to  pay  the  judgment;  and  that  this 
jurisdiction  was,  by  virtue  of  the  original  action,  prior  to 
that  of  the  state  court  in  an  injunction  case  to  restrain 
the  enforcement  of  the  judgment,  begun  before  the  man- 
damurS  suit. 

JlTDGMENT  AFFIRMED. 
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Orrin  a.  Cooper  et  al.  v.  Davis  Miii.  Company. 

Filed  May  6, 1896.    No.  6572. 

1.  Attachment:  Redelivery  Bond:  Third  Persons:  Estoppel.  Sec- 
tion 206  of  the  Code  of  Civil  Procedure  provides  that  an  officer 
who  has  levied  a  writ  of  attachment  shall  deliver  the  attached 
property  to  the  person  in  whose  possession  it  was  found,  upon  his 
execution,  with  sureties,  of  an  undertaking  that  the  parties  to  the 
same  are  bound  in  double  the  appraised  value  thereof,  that  the 
property  or  its  appraised  value  in  money  shall  be  forthcoming  to 
answer  the  judgment  of  the  court  in  the  action.  A  stranger  to 
the  attachment  suit  In  whose  possession  the  attached  property  is 
found,  and  who  has  given  such  an  undertaking,  cannot,  after  judg- 
ment and  order  of  sale  in  the  attachment  case,  be  heard  to  assert, 
in  an  action  upon  the  undertaking,  that  he  himself  and  not  the 
attachment  defendant  was  the  owner  of  the  property. 

2. :  :  .  In  such  case  a  person  executing  such  under- 
taking is  bound  by  its  distinct  terms  to  deliver  the  property  or 
its  appraised  value  in  money  to  answer  the  judgment  in  the  at- 
tachment case. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

See  opinion  for  references  to  authorities. 

8.  P.  Davidson^  for  plaintiff  in  eri'or. 

Pound  &  Burr,  contra. 

Irvine,  C. 

The  Davis  Mill  Company  began  an  action  in  the  district 
court  of  Lancaster  county  against  Fredericks,  Bailey  & 
Co.,  and  in  said  action  caused  an  attachment  to  be  issued 
and  levied  upon  certain  property,  as  the  property  of 
Fredericks,  Bailey  &  Co.,  which  was  in  the  possession  of 
<yOoper  at  the  time  of  the  levy.  Thereafter,  Cooper,  as 
principal,  and  John  B.  Wright,  as  surety,  executed,  under 
section  206  of  the  Code  of  Civil  Procedure,  the  following 
undertaking: 


Vol.48]  JANUARY  TERM,  1896.  421 


Cooper  V.  Davis  Mill  Co. 


"Whereas,  Sam  McClay,  sheriff  of  Lancaster  county, 
has,  on  this  21st  day  of  September,  1891,  attached  certain 
goods  and  chattels  in  the  hands  of  Orrin  Cooper  on  an 
attachment  issued  out  of  the  district  court  of  Lancaster 
county,  in  an  action  pending  therein,  wherein  R.  T.  Davis 
Mill  Company  is  plaintiff  and  Fredericks,  Bailey  &  Co. 
are  defendants,  which  property  is  appraised  at  the  sum 
of  f  675.65,  and  which  property  is  now  delivered  to  Orrin 
Cooper  at  his  request : 

"Now  we,  Orrin  (^ooper  as  principal  and  John  B. 
Wright  as  surety,  do  hereby  undertake  to  the  plaintiff  in 
the  sum  of  f  1,351.20  that  said  property,  to-wit,  two  hun- 
dred sacks  of  flour,  five  show  cases,  and  wrapping  papers 
and  paper  bags,  or  its  appraised  value  in  money,  shall  be 
forthcoming  to  answer  the  judgment  of  the  district  court 
in  the  action  and  perform  the  judgment  of  said  court, 
then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect  as  provided  by  statute. 

"Orrin  Cooper. 
"John  B.  Wright." 

The  property  was  thereupon  delivered  by  the  sheriff  to 
Cooper.  Judgment  having  been  rendered  against  Fred- 
ericks, Bailey  &  Co.  and  an  order  made  for  the  sale  of 
the  attached  property,  suit  was  brought  upon  this  bond. 
Cooper  and  Wright  answered,  alleging  property  in 
Cooper  by  virtue  of  a  chattel  mortgage  antecedent  to  the 
attachment,  and,  a  jury  having  been  waived,  the  court 
found  in  favor  of  the  plaintiff  for  the  appraised  value  of 
the  property.  The  defendants  seek  to  have  the  judgment 
in  pursuance  of  this  finding  reversed  by  these  pro- 
ceedings. 

The  record  on  its  face  presents  two  questions :  First — 
Was  the  mortgage  to  Cooper  valid  as  against  the  credit- 
ors of  the  mortgagor?  Second — Can  the  defendants  in 
this  case  be  heard  to  set  up  propei-ty  in  themselves,  or  in 
one  of  them,  as  against  an  action  upon  their  bond?  The 
first  question  we  do  not  find  it  necessary  to  consider.  It 
is  perhaps  somewhat  remarkable  that  the  second  ques- 
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tion  has  never  before  been  presented  in  such  a  form  as  to 
call  forth  a  distinct  decision.  In  Hilton  v.  RosSy  9  Neb., 
40(>,  it  was  held  that  the  giving  of  a  redelivery  bond 
iiniler  section  200  does  not  preclude  the  defendant  in  the 
attachment  case  from  afterwards  moving  for  a  dissolu- 
tion of  the  attachment;  and  this  decision  was  followed  in 
Wilson  i\  Shepherd,  15  Neb.,  15.  These  decisions  we  have 
no  disposition  to  question.  On  the  contrary,  we  think 
they  are  entirely  right.  The  undertaking  of  the  defend- 
ants was  merely  that  the  property  or  its  appraised  value 
in  money  should  be  forthcoming  to  answer  the  judgment 
of  the  court  in  the  attachment  case.  The  defendant  did 
not  stipulate  that  the  judgment  should  be  for  the  plaint- 
iff, or  that  it  should  sustain  the  attachment.  He  was 
left  at  liberty  in  the  attachment  case  to  resist  the  main 
a(*tion  and  to  resist  the  attachment  itself,  and  his  only 
obligation  was  that  the  property  or  its  value  should  be 
forthcoming  to  answer  any  judgment  which  might  be 
rendered.  If  the  attachment  should  be  dissolved  on  his 
motion,  no  judgment  could  be  rendered  which  the  prop- 
erty would  be  required  to  answer.  In  the  case  now  be- 
fore us  the  bond  was  given  by  a  third  person,  in  whose 
possession  the  property  was  found,  and  the  attachment 
<ase  proceeded  to  judgment  in  favor  of  the  plaintiff 
therein,  without  dissolving  the  attachment,  but  on  the 
contrary,  with  an  order  subjecting  the  attached  property 
to  sale  in  payment  of  the  judgment.  In  Cortelijou  v, 
MaheUy  40  Neb.,  512,  a  bon<l  given  under  the  section  in 
question  was  held  not  obligatory  because  the  officer  had 
refused  to  accept  it,  and  it  had  therefore  never  become 
oi)orative;  but  in  the  opinion,  after  referring  to  cases 
holding  that  after  such  a  bond  has  become  operative  the 
obligors  cannot  ui'ge  that  the  property  did  not  belong 
to  defendant,  the  court  said :  "We  do  not  controvert  the 
propositions  which  the  cited  cases  lay  dowm,  but  these 
decisions  are  not  applicable  to  the  facts  made  by  this 
record."  The  question  before  us  has  never,  then,  been 
decided  by  this  court,  although  the  judgment  of  the 
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lower  court  receives  some  implied  support  from  the 
dh'tum  above  quoted,  which,  however,  was  carefully 
guarded  to  avoid  its  being  considered  as  an  authoritative 
announcement  of  the  law.  Looking  elsewhere  for  light, 
we  are  met  by  a  wealth  of  adjudications;  but  the  cases 
are  so  conflicting  in  their  character  that  from  authority 
alone  it  would  be  difficult  to  reach  a  conclusion.  We 
shall  not  attempt  a  complete  review  of  these  cases;  nor 
shall  we  even  attempt  a  classification  which  would  em- 
brace the  whole  number,  or  which  pretends  to  scientific 
exactness  of  analysis.  A  general  classification  may,  how- 
ever, be  made,  which  we  think  will  aid  somewhat,  by 
pursuit  of  the  inductive  method,  to  a  solution  of  the 
question  before  us. 

The  earlier  cases,  especially  in  New  England,  relate 
not  to  bonds  or  to  statutory  undertakings,  but  to  re- 
ceipts. In  these  the  receiptor  is  treated  merely  as  the 
bailee  of  the  officer  holding  the  writ;  and  while  this 
principle  may  not  appear  very  prominently  in  the  opin- 
ions as  controlling  the  decision  of  the  court,  it  is  very 
obvious  that  in  many  cases  it  was  the  controlling  feat- 
ure. We  shall  not  undertake  to  separate  the  cases  of 
receipts  from  those  of  bonds  or  statutory'  undertakings; 
but  the  distinction  between  these  two  classes  of  instru- 
ments should  be  borne  in  mind  in  comparing  the  cases. 

There  is  a  class  of  cases  in  which  it  is  held  that  the 
liability  of  a  receiptor  depends  upon  that  of  the  officer 
holding  the  writ;  that,  therefore,  if  the  goods  were  not 
in  fact  subject  to  the  attachment  and  passed  into  the 
hands  of  their  rightful  owner,  the  officer  not  being  liable 
to  the  plaintiff  in  attachment,  the  receiptor  was  not  so 
liable  to  the  officer.  {Jones  v,  Gilbert,  13  Conn.,  506;  Day- 
ion  V.  Merritt,  33  Conn.,  184;  Morse  v.  Hurd,  17  N.  H.,  246; 
Adams  v.  Fox,  17  Vt.,  361;  Learned  v.  Bryant,  13  Mass., 
224;  Lathrop  v.  Cook,  14  Me.,  414;  Perry  v.  Williams,  39 
Wis.,  339;  Williams  t\  Morgan,  50  Wis.,  548;  Billingsley 
17.  Harris,  79  Wis.,  103.)  A  modification  of  this  doctrine 
is  observable  in  Bnrsley  v,  Hamilton,  15  Pick.  [Mass.],  40, 
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which  holds  that  in  such  case  the  fact  that  the  defendant 
in  attachment  was  not  the  owner  is  no  defense  to  an 
action  on  the  receipt,  but  goes  in  mitigation  of  damages. 
Akin  to  these  cases  is  another  class  where  it  is  held  that 
the  receiptor  may  show  in  defense  that  he  has  surren- 
dered the  property  to  a  stranger  under  a  paramount  title. 
{Learned  v.  Bryant j  13  Mass.,  224;  Fisher  v.  Bartletty  8  Me., 
122;  Satcyer  t\  Mason,  19  Me.,  49;  Wood  v.  Ooodtoifiy  49 
Me.,  266;  Quine  v.  Mayes,  2  Rob.  [La.],  510;  Baner  v. 
Antoine,  22  La.  Ann.,  145;  Koeniger  v.  Creed,  58  Ind.,  554.) 
Several  of  these  cases  very  sharply  draw  the  distinction 
between  the  receiptor's  setting  up  property  in  himself 
and  his  setting  up  property  in  a  third  person,  holding 
either  distinctly  that  he  is  estopped  from  setting  up 
property  in  himself  or  else  that  not  only  property  in  the 
third  person  must  be  alleged,  but  an  actual  surrender  to 
him  under  a  title  paramount  {Learned  v.  Bryant,  supra; 
Sawyer  v.  Mason,  supra:  Wood  v.  Chodvnn,  supra;  Koeniger 
V.  Creed,  supra;  Gray  r.  MacJjean,  17  111.,  404);  but  this 
distinction  is  denied  in  Perry  v.  Williams,  supra. 

Still  another  class  of  cases  is  to  the  effect  that  a  re- 
ceiptor or  obligor  is  bound  by  his  contract  to  surrender 
the  property  according  to  its  terms;  but  having  done  so, 
and  thus  discharged  his  bond,  he  may  then  institute  an 
appropriate  action  setting  up  title  in  himself.  {Johns  v. 
Church,  12  Pick.  [Mass.],  557;  Robinson  v.  Mansfield,  13 
Pick.  [Mass.],  139;  Bleven  v.  Freer,  10  Cal.,  172;  Gaff  v. 
Harding,  66  111.,  61.) 

In  a  few  of  these  cases  there  lurks  a  hint  of  a  very 
interesting  distinction  which  the  facts  of  this  case  do 
not  render  it  necessary  for  us  to  closely  examine.  These 
are  cases  of  foreign  attachment  where  it  seems  that  one 
executing  a  redelivery  bond  may  show  that  the  facts 
justifying  the  issuing  of  the  attachment  did  not  exist, 
for  the  reason  that  the  jurisdiction  of  the  court  depended 
upon  those  facts.  The  attachment  cases  were  proceed- 
ings in  rem;  and  if  jurisdiction  did  not  exist  the  officer 
was  without  any  right  to  hold  the  property,  and  there- 
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fore  the  bond  was  without  consideration.  (See  Billingsley 
V.  Harris  J  79  Wis.,  107;  Murphy  v,  Montandon,  2  Ida.,  1048, 
and  also  certain  early  Louisiana  cases.)  In  a  few  cases 
the  bond,  by  express  terms,  admitted  that  the  property 
was  that  of  the  defendant  in  attachment;  and  the  cases 
were  resolved  on  the  ground  that  this  admission  was 
conclusive  upon  the  parties.  Analogous  to  this  class  of 
cases  is  Smith  v.  Jewell,  14  Gray  [Mass.],  222,  where  it  was 
held  that  a  surety  on  a  redelivery  bond  could  set  up  a 
mortgage  from  the  principal,  who  was  also  the  defendant 
in  the  attachment  suit,  in  defense  of  the  action,  because 
the  bond  expressly,  by  its  recitals,  reserved  to  him  the 
right  to  do  so. 

In  Easton  v.  Ooodmn^  22  Minn.,  42G,  it  was  held  that 
where  the  defendant  himself  executed  the  rei^eipt,  he 
would  not  be  permitted  to  set  up  title  in  a  stranger. 
This  case  went  largely,  however,  upon  the  doctrine  of 
estoppel  in  pais. 

The  following  cases  hold,  some  of  them  in  regard  to 
receipts  and  some  in  regard  to  bonds,  that  the  receiptor 
or  obligor  is  bound  by  the  terms  of  his  undertaking  to 
deliver  the  property,  and  that  he  cannot  be  heard  to  set 
up  title  adversely  to  the  claims  of  the  plaintiff:  Staples 
V.  Fillmore,  4f3  Conn.,  510;  Birdsall  v.  Wheeler,  58  Conn., 
429;  Morrison  v.  Blodgeit,  8  N.  H.,  238;  Pierce  v.  Whiting , 
63  Cal.,  538;  Dezell  v.  Odell,  3  Hill  [N.  Y.],  215;  People  v. 
Reeder,  25  N.  Y.,  302;  Cornell  v.  Dakin,  38  N.  Y.,  253; 
Haxtun  v.  Sizer,  23  Kan.,  310;  Wolf  v.  Hahn,  28  Kan.,  588; 
Bishop  V.  Steele,  34  Kan.,  90;  Peterson  v.  Woollen j  48  Kan., 
770;  Dorr  v.  CUrh,  7  Mich.,  310.  We  call  particular 
attention  to  the  Kansas  cases  cited,  because  they  are 
under  statutes  like  our  own.  Other  cases,  not  so  closely 
In  point,  but  the  reasoning  in  wliich  fully  sustiiins  the 
judgment  of  the  lower  court  in  this  case,  are  the  follow- 
ing: Spencer  v.  Williains,  2  Vt.,  209;  Jexoett  v.  Torrey,  11 
Mass.,  219;  Bacon  v.  Daniels,  116  Mass.,  474;  Foltz  r. 
Stevens,  54  111.,  180;  Hopping  v.  Bumam,  2  G.  Greene  [la.], 
39;  Burk  v,  Webb,  32  Mich.,  173;  StoivelVs  Administrator  v. 
Drake,  23  N.  J.  Law,  310. 
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Examining  the  foregoing  canes  with  a  view  to  ascer- 
taining the  true  principles  of  law  which  should  govern 
the  question,  there  is,  first,  a  general  disposition  observ- 
able to  work  out  the  liability  of  the  obligors  or  receiptors 
through  that  of  the  officer  holding  the  writ.  This  may  be 
well  enough  when  the  obligation  runs  to  the  officer,  and 
not,  as  in  this  case,  to  the  plaintiflf  himself.  But  the  rule 
obKserved  tends  too  much  in  the  direction  of  satisfying 
the  demands  of  a  general  equitable  adjustment,  rather 
than  the  enforcement  of  contracts  as  made,  to  commend 
it  greatly  to  the  consideration  of  courts  which  regard 
it  as  their  province  to  adjust  controversies  according  to 
the  rights  of  the  pai^ties  as  fixed  by  law,  rather  than  to 
assume  a  general  guardianship  and  supervisory  power 
over  the  contracts  of  suitors.  Second,  some  of  the  courts, 
in  cases  of  receipts,  as  will  be  observed  from  an  exami- 
nation of  the  cases  cited,  have  regarded  these  instru- 
ments as  technical  receipts  and  therefore  open  generally 
to  contradiction  by  parol  evidence.  Such  cases  are 
clearly  not  applicable  to  the  one  before  us.  Third,  a 
large  number  of  cases  are  resolved  solely  on  the  doctrine 
of  estoppel;  and  these,  in  jurisdictions  where  the  dis- 
tincrtion  is  retained  between  deeds  and  simple  con- 
tracts, have  naturally  sought  for  the  estoppel,  not  as  an 
estoppel  of  record  or  by  deed,  but  as  an  estoppel  in  pais. 
This  has  led  to  a  distinction  some  places  observed  be- 
tween cases  where  the  receiptor  has  informed  the  officer 
at  the  time  of  receiving  the  property  that  he  claimed  an 
interest  in  it,  and  those  where  he  has  concealed  such  an 
interest  and  thereby  placed  the  officer  or  the  plaintiflf  at 
a  disadvantage.  Fourth,  the  cases  where  a  receiptor  is 
allowed  to  set  up  title  in  a  third  person  are  not  in  point. 
They  are  resolved  under  the  general  rule  that  a  bailee 
may  surrender  to  the  true  owner,  and  if  he  do  so  he  is  not 
liable  to  his  bailor.  Fifth,  the  cases  which  turn  upon 
the  court's  jurisdiction  over  the  property  are  not  here  in 
point.  In  this  case  the  attachment  was  not  based  on  the 
non-residence  of  the  defendant;  nor  was  it  claimed  that 
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the  writ  was  illegally  issued;  so  that  it  cannot  be 
claimed  tbat  the  bond  was  without  consideration.  The 
delivery  of  the  property  to  the  obligor  is  a  sufficient  con- 
sideration, if  one  is  required  for  a  statutory  bond.  All 
the  ca^es  where  the  attachment  was  not  illegally  issued 
so  hold.  We  think,  therefore,  that  the  cases  which  seem 
to  favor  the  contention  of  the  defendants  herein  are 
either  not  in  point  or  were  decided  on  grounds  which 
are  not  tenable  as  applied  to  the  facts  of  the  present  case. 
We  do  not  regard  the  question  as  one  of  estoppel,  except 
in  so  far  as  every  man  may  be  said  to  be  estopped,  from 
setting  up  claims  contrary  to  his  express,  deliberate,  and 
lawful  contract  obligations.  The  true  line,  the  consist- 
ent line,  of  authorities  is  that  which  holds  the  defendant 
to  the  terms  of  his  contract  and  requires  him  to  perform 
it  as  he  has  obligated  himself  to  do.  If  he  has  made  a 
foolish  contract  the  courts  cannot  relieve  him;  provided 
he  is  competent  to  contract,  the  contract  is  legal  and  was 
not  accomplished  by  fraud,  mistake,  or  duress.  In  this 
case  the  defendants  have  unconditionally,  clearly,  law- 
fully, deliberately,  and  freely  obligated  themselves  that 
the  property  or  its  appraised  value  in  money  should  be 
forthcoming  to  answer  the  judgment  in  the  attachment 
case.  The  judgment  has  been  rendered  in  that  case  and 
it  requires  a  resort  to  the  pr()i)erty.  Whether  they  might 
have  been  heard  in  the  attachment  case,  after  giving  the 
undeitaking,  to  assert  their  rights,  or  whether,  as  indi- 
cated by  some  of  the  cases  we  have  cited,  they  might 
have  delivered  the  property  in  pursuance  of  their  under- 
taking, and  thus  having  discharged  it,  afterwards  as- 
serted a  claim  thereto,  we  cannot  and  do  not  now  decide. 
What  we  hold  is  that  their  bond  absolutely  required 
them  to  deliver  the  property  or  its  value  to  answer  the 
judgment,  and  that  they  cannot  be  now  heard  to  assert 
title  in  themselves  as  against  the  terms  of  their  bond. 

Judgment  affirmed. 
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Columbia  National.  Bank  of  Lincoln  v.  H.  M.  Kioe 

&  Company. 

Filed  May  6, 1896.    No.  6509. 

1.  Partnership  Property:  Individual  Transfers.  One  member  of  a 
partnership  has  no  implied  authority  to  dispose  of  property  of  the 
partnership  in  satisfaction  of  his  individual  debt,  or  for  his  indi- 
vidual benefit. 

2. :  :  Notice.    One  in  such  case  dealing  with  a  partner, 

knowing  that  he  is  receiving  partnership  property,  and  that  its 
proceeds  are  passing  to  the  individual  use  of  the  partner,  is 
charged  with  notice  of  such  partner's  want  of  authority  in  the 
transaction. 

3. :  :  Evidence  of  Authority:  Estoppel.  The  declara- 
tions of  the  partner  conducting  the  transaction,  that  he  has  au- 
thority BO  to  do.  are  insufficient  to  establish  such  authority  or 
create  an  estoppel  against  the  other  partners  in  favor  of  one  rely- 
ing on  such  declarations. 

4.  :  :  Ratification.    In  order  to  constitute  a  ratification 

of  an  unauthorized  act  the  act  relied  on  as  such  ratification  must 
be  performed  with  knowledge  of  the  material  facts,  in  the  absence 
of  circumstances  creating  an  equitable  estoppel. 

5.  Evidence:  Admissions.    The  testimony  on  another  trial  of  an  officer 

of  a  corporation  with  relation  to  previous  corporate  acts  cannot 
be  proved  as  an  admission  binding  upon  the  corporation. 

6.  Bulings  on  Evidence.    Certain  rulings  on  the  admission  of  evi- 

dence presenting  no  new  question  of  law  examined  and  sustained. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

Athinaon  d  Doty^  for  plaintiff  in  eri»or. 

Deweese  d  Hallj  cantra. 

Irvine,  C. 

The  Columbia  National  Bank  brought  this  suit  against 
H.  M.  Rice  &  Co.,  a  copartnership  composed  of  H.  M.  Bice 
and  the  State  Journal  Company,  a  corporation,  to  re- 
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cover  on  a  promissory  note  for  $150  and  upon  an  over- 
draft of  $67.42.  The  defendants  denied  the  allegations 
of  the  petition  and  pleaded  a  counter-claim  of  $500  as  a 
balance  due  on  account  of  the  sale  and  delivery  by  Kice 
&  (.'o.  to  the  bank  of  a  safe.  The  reply  admitted  the 
counter-claim,  but  alleged  payment.  A  jury  was  waived 
and  the  case  tried  to  the  court,  which  found  for  the 
plaintiff  on  its  petition  and  for  the  defendants  on  their 
counter-claim,  and  rendered  judgment  in  favor  of  the 
defendants  for  the  excess  of  the  counter-claim  over  the 
amount  claimed  in  the  petition.  There  was  no  dispute 
on  the  trial  as  to  the  validity  of  plaintiff's  claim;  the 
whole  controversy  concerns  the  counter-claim.  The  evi- 
dence discloses  that  at  the  time  the  Columbia  National 
Bank  was  organized,  Rice,  acting  for  Rice  &  Co.,  sold  the 
safe  in  question  to  the  bank  for  $1,200.  Rice  individu- 
ally subscribed  for  $500  of  stock  in  the  bank.  The  bank 
paid  Rice  &  Co.  $700  in  cash  or  its  equivalent,  and  cred- 
ited the  remaining  $500  due  upon  the  safe  to  Rice  in 
payment  of  his  subscription  to  stock  in  the  bank.  It  is 
by  this  credit  that  the  bank  claims  to  have  discharged 
the  balance  due  upon  the  safe. 

The  plaintiff  invokes  the  rule  that  a  partnership  is 
bound  by  the  acts  of  one  of  its  partners  within  the  scope 
of  the  partnership  business;  but  counsel,  in  argument, 
overlook  the  qualification  indicated  by  the  latter  part  of 
the  rule,  .which  is  a  feature  of  all  the  cases  they  cite  in 
support  of  their  position.  It  was  not  within  the  scope, 
or  the  apparent  scope,  of  the  business  of  the  partnership 
to  dispose  of  its  property  for  the  individual  benefit  of 
Rice.  In  Norton  i\  Thatcher^  8  Neb.,  186,  it  was  held  that 
a  partner  binds  the  firm  necessarily  only  when  he  uses 
the  name  of  the  firm  and  acts  within  the  scope  of  his 
authority.  In  Howell  v.  Wilcox  &  Oibbs  Sewing  Machine 
Go. J  12  Neb.,  177,  it  was  held  that  one  partner  has  no 
power  to  bind  the  firm  by  promissory  notes  given  in  re- 
newal of  such  partner^s  individual  notes.  In  Levi  v. 
Lathaniy  15  Neb.,  509,  it  was  held  that  a  partner  in  a  non- 
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trading  partnership  cannot  bind  his  copartner  by  a  prom- 
issory note  in  the  firm  name  unless  he  has  express  au- 
thority therefor,  or  the  giving  of  such  note  was  necessary 
to  the  carrjang  on  of  the  business,  or  was  usual  in  similar 
partnerships,  and  in  such  case  the  burden  is  upon  the 
pai'ty  suing  on  the  note  to  prove  authority;  and  espe- 
cially was  the  firm  not  bound  when  the  note  was  exe- 
cuted for  the  individual  benefit  of  the  partner  making  it. 
In  Tdkrion  r.  McLain^  35  Neb.,  725,  it  was  held  that  a 
partner  lias  no  right  to  pledge  notes  owned  by  the  part- 
nership for  the  payment  of  his  individual  debt.  In  Cody 
V.  Smith  Omaha  Nat,  Bank,  4(>  Neb.,  756,  the  rule  was  an- 
nounced arguendo,  but  with  abundant  citation  of  authori- 
ties, that  a  partner  cannot,  without  the  consent  of  his 
copartners,  apply  the  firm  property  in  satisfaction  of  his 
individual  liabilities;  and  that  the  burden  is  cast  upon 
the  person  receiving  the  property  to  prove  either  consent 
of  the  other  partners  or  facts  creating  an  equitable  estop- 
pel. The  case  is  so  plain  on  principle  that  we  do  not 
deem  it  necessary  to  cite  any  foreign  cases.  Those  from 
our  own  state  already  cited  are  suflScient  to  establish  the 
principle.  The  evidence  in  this  case  was  somewhat  con- 
flicting, but  certainly  sufficient  to  sustain  the  finding 
that  Rice  either  disposed  of  the  safe  in  settlement  of  his 
private  subscription  to  stock  in  the  bank,  or  else  that, 
having  sold  the  safe  to  the  bank,  he  undertook  to  have 
the  debt  owing  therefor  applied  in  satisfaction  of  his 
subscription  to  the  stock;  that  this  was  done  without 
the  consent  or  knowledge  of  the  other  partners,  and  that 
the  bank  was  aware  that  the  subscription  to  the  stock 
w^as  that  of  Rice  individually  and  not  of  the  firm.  Under 
these  circumstances  it  was  charged  with  notice  of  liis 
want  of  authority.  There  was  evidence  tending  to  show 
that  Rice  had  represented  to  the  bank  that  he  had  au- 
thority to  so  use  the  firm  property;  but  the  authority  of 
a  partner  to  act  on  behalf  of  the  firm  is  base<l  upon  the 
general  principles  regulating  the  authority  of  agents; 
and  it  is  a  primary  principle  that  the  authority  of  an 
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agent  cannot  be  proved  by  the  declarations  of  the  agent 
himself.  So  that  Eice's  declarations  on  this  behalf  did 
not  bind  the  firm.  The  bank  dealt  with  him  at  its  peril. 
{Stoll  V.  Sheldoriy  13  Neb.,  207;  Nostrum  v.  Hallidmi^  39 
Neb.,  828;  Burke  v.  Frye,  44  Neb.,  223;  Richard80)t  d- 
Boynton  Co.  v,  Scliool  Districty  45  Neb.,  777.)  Nor  does  the 
rule  that  where  one  of  two  innocent  parties  must  suffer, 
that  one  who  has  placed  the  wrongdoer  in  position  to 
work  the  injury  must  sustain  the  loss,  apply  to  this  case. 
That  rule  applies  where  the  act  was  within  the  apparent 
authority  of  the  agent  {City  Nat.  Bank  of  Hastings  v. 
Thomas^  46  Neb.,  861.)  Here  the  act  was  not  within  the 
agent's  apparent  authority. 

It  is  contended  that  the  evidence  shows  that  the  State 
Journal  Company  ratified  the  act  of  Rice  by  making  a 
claim  to  the  stock;  but  the  evidence  in  that  respect  tends 
to  show  that  this  was  merely  by  serving  a  notice  upon 
the  bank  that  the  State  Journal  Company  claimed  an 
interest  in  the  stock.  This  notice  was  served  after  Rice 
had  absconded,  greatly  in  debt  to  the  partnership,  and 
its  object  was  merely  to  keep  such  property  of  Rice  as 
could  be  ascertained  within  reach.  It  was  served  before 
the  State  Journal  Company  had  any  notice  that  the  stock 
had  been  issued  in  part  payment  for  the  safe.  A  ratifica- 
tion, to  be  effectual,  must  be  made  with  knowledge  of  the 
facts,  and  therefore  the  evidence  sustains  the  finding  in 
favor  of  the  defendants  in  that  respect. 

Several  assignments  relate  to  rulings  on  the  evidence. 
A  witness  was  asked,  referring  to  Mr.  Hathaway,  the 
treasurer  and  general  manager  of  the  State  Journal  Com- 
pany: "I  will  ask  you  if  you  heard  him  testify  in  regard 
to  this  stock,  and  if  so,  what  he  said  in  regard  to  it  as  to 
whether  tlie  State  Journal  Company  had  any  interest  in 
the  stock  or  not?"  An  objection  to  this  question  was  sus- 
tained. The  question  referred  to  testimony  given  by 
Hathaway  on  the  trial  of  this  case  in  the  county  court. 
The  ruling  of  the  district  court  excluding  the  testimony 
was  right.     The  State  Journal  Company  was  a  corpora- 
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tion,  and  was  not  bound  by  the  admissions  of  its  officers, 
unless  they  had  been  authorized  to  make  such  admis- 
sions, or  unless  the  admission  wais  competent  as  a  part  of 
the  res  gestcB^  or  unless  the  fact  of  the  admission  was  in 
issue  between  the  parties.  (1  Morawetz,  Private  Corpo- 
rations, sec.  540a.)  Hathaway's  testimony  in  the  county 
court  was  not  a  part  of  the  res  gestWy  nor  did  it  fall 
within  the  other  classes  of  admissible  statements.  Nor 
was  it  admissible  for  the  purpose  of  impeaching  Hatha- 
way, because  no  foundation  had  been  laid  for  such  proof 
on  his  cross-examination.  An  objection  to  a  question 
put  to  Hathaway  was  sustained  as  not  being  proper 
cross-examination;  but  during  the  further  progress  of 
the  case  the  plaintiff  was  permitted  to  ask  substantially 
the  same  question  of  the  same  witness,  and  it  was  an- 
swered. If,  therefore,  the  sustaining  of  this  objection 
was  erroneous,  the  error  was  cured.  When  Rice  was  on 
the  stand  as  a  witness  for  the  plaintiff,,  he  was  asked 
whether  or  not  at  the  time  he  gave  the  receipt  to  the  bank 
for  the  balance  due  on  the  account  he  had  any  authority 
to  sign  the  name  of  Rice  &  Co.  thereto.  An  objection  to 
this  question  was  sustained.  Perhaps  it  would  not  have 
been  error  to  have  overruled  the  objection;  but  Rice's 
authority  was  to  be  proved  by  facts,  and  not  by  his  con- 
clusion as  to  what  his  authority  was.  Therefore  the 
court  did  not  err  in  sustaining  the  objection  to  the  ques- 
tion in  the  form  in  which  it  was  put.  The  following 
question  was  asked  Rice:  "Do  you  know  whether  or  not, 
on  the  books  of  H.  M.  Rice  &  Co.,  in  account  with  the 
Columbia  National  Bank,  it  showed  an  item  of  stock  of 
51^500?  If  so,  state  what  you  know  about  it."  An  objec- 
tion to  this  question  was  properly  sustained.  It  is  per- 
haps true,  as  plaintiff  contends,  that,  as  preliminary  to 
the  offer  of  the  books,  it  might  be  shown  in  a  general 
way  whether  they  contained  an  item  with  reference  to 
the  transaction;  but  the  latter  part  of  the  question 
plainly  called  for  the  contents  of  the  books  on  that  sub- 
ject, and  it  was,  therefore,  not  the  best  evidence.    An 


Vol.  48]  JANUARY  TERM,  1896.  433 


McKenna  y.  Dietrich. 


answer  to  a  question  the  court  refused  to  strike  out  as 
not  responsive.  This  was  not  error  in  a  case  tried  with- 
out the  intervention  of  a  jury. 

Judgment  affirmed. 


WnoiLiAM  McKenna  v.  Christian  Dietrich  et  al. 

FiLBD  Mat  6, 1896.    No.  6533. 

Review:  Bill  of  Exceptions.  The  petition  in  error  in  this  case  pre- 
senting only  questions  requiring  an  examination  of  the  evidence, 
and  there  being  no  bill  of  exceptions  allowed  either  by  the  judge 
or  clerk,  the  Judgment  Is  affirmed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Davis,  J. 

Mahonejfj  Minahan  &  Smythy  for  plaintiff  in  error. 

Herdman  d  Herdmariy  contra. 

Irvine,  0. 

This  was  an  action  of  replevin  by  the  plaintiff  in  error 
against  the  defendants  in  error  for  a  horse,  a  harness, 
and  a  buggy.  The  plaintiff  claimed  under  chattel  mort- 
gage. The  defendants  claimed  an  agister's  lien  on  the 
horse  and  made  no  claim  for  the  other  property.  The 
court  directed  the  jury  to  return  a  verdict  in  favor  of  the 
defendants  for  the  horse.  The  plaintiff  prosecutes  error. 
The  only  questions  presented  are  the  sufficiency  of  the 
evidence  and  the  propriety  of  the  peremptory  instruc- 
tion given  by  the  court.  Each  of  these  questions  re- 
quires for  its  solution  an  examination  of  the  evidence. 
What  purports  to  be  a  bill  of  exceptions  in  the  case  has 
not  been  settled  or  allowed  either  by  the  judge  or  the 
clerk,  and  it  therefore  cannot  be  considered  for  any 

purpose. 

Judgment  affirmed. 
32 
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American  Building  &  Loan  Association  v.  Napoi.kon 

A.  Rainbolt. 

Filed  May  19, 1896.     No.  6476. 

1.  Contracts:  Time  to  Rescind.    The  right  to  rescind  a  contract  on 

the  ground  of  fraud  must  be  promptly  exercised  upon  the  dis- 
covery of  the  ground  therefor.  The  continued  use  or  employment 
of  property  will,  in  such  case,  be  construed  as  an  election  to  af- 
firm the  contract  under  which  it  was  received. 

2.  Building  and  Loan  Associations:  Stock:  Fraud:  Withdrawal  of 

Stockholders.  A  stockholder  who  has  for  three  years  acted  as  a 
director  of  a  corporation,  taking  an  active  part  in  its  manage- 
ment, with  notice  of  its  business  methods  and  financial  condition, 
cannot  thereafter,  in  an  action  against  such  corporation,  recover 
the  money  originally  paid  for  his  stock  on  the  ground  that  his 
subscription  therefor  was  procured  by  means  of  the  fraudulent 
representation  of  the  defendant's  agents. 

3.  Principal  and  Agent:  Notice:    Recovery  for  Money   Paid  for 

Stock.  Nor  can  he  in  such  case  recover  as  assignee  of  like  claims 
of  other  stockholders  represented  by  him  as  agent,  and  whose 
interest  as  such  he  was  bound  to  protect,  since,  by  reason  of  their 
relations  towards  him,  such  stockholders  are  chargeable  with  the 
knowledge  possessed  by  him  respecting  the  affairs  of  the  cor- 
poration. 

4.  Pleading.    Facts  which  merely  disprove  the  allegations  of  the  ad- 

verse party  do  not  necessarily  constitute  new  matter  within  the 
meaning  of  the  Code,  and  are«  as  a  rule,  admissible  in  evidence 
under  a  general  denial. 

5.  Contracts:   Evidence  of  Breach:    Building  and  Loan .  Associa- 

tions. Evidence  examined,  and  lield  not  to  prove  the  breach  by 
the  defendant,  a  foreign  building  and  loan  association,  of  an  al- 
leged agreement  to  maintain  at  the  plaintiff's  home  a  local  board 
of  directors. 

6.  :  Breach:  Rescission.    Not  every  breach  of  a  contract  by  one 

party  thereto  will  authorize  the  other  to  treat  it  as  rescinded. 
The  failure  to  perform  an  independent  stipulation  collateral  to 
the  main  consideration,  not  amounting  to  a  condition  precedent, 
and  not  such  as  to  prevent  the  performance  by  the  party  so  in 
default,  of  the  principal  undertaking,  although  attended  by  some 
loss  or  inconvenience  to  the  other  party,  does  not  absolve  the  lat- 
ter from  liability,  or  authorize  him  to  treat  the  contract  as 
abandoned. 
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7.  Corporations:   Misuaxagement:    Withdbawal   op   Stockholders. 

The  mere  mismanagement  of  the  affairs  of  a  corporation  by  its 
officers  or  agents  does  not  warrant  the  withdrawal  therefrom  of 
stockholders  or  the  repudiation  of  the  obligations  assumed  hy 
them  as  such. 

8.  Constitutional  Law:  Violation  of  Contracts.    The  act  of  1891  re- 

lating to  building  and  loan  associations  (Compiled  Statutes,  sees. 
148a-148r,  ch.  16)  provides  that  it  shall  not  be  lawful  for  any  for- 
eign building  and  loan  association  to  transact  business  in  this 
state  without  first  having  filed  with  the  auditor  of  public  accounts 
a  copy  of  the  act  under  which  it  was  organized,  together  with  its 
charter  or  articles  of  incorporation,  a  statement  under  oath  show- 
ing its  resources  and  liabilities,  also  the  number  and  cash  value 
of  its  shares,  and  appoint  an  attorney  in  each  county  In  which  it 
may  transact  or  solicit  business,  on  whom  service  of  process  can 
be  made,  and  with  authority  to  acknowledge  service  in  its  behalf; 
and  that  any  person  or  corporation  doing  business  in  this  state 
as  agent  for  any  such  association,  which  shall  not  have  complied 
with  the  provisions  of  said  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof,  be  fined,  etc.  Held, 
(1)  That  the  primary  object  of  said  statute  is  to  bring  a  desig- 
nated class  of  foreign  corporations  within  the  Jurisdiction  of  the 
courts  of  this  state  in  order  to  protect  persons  dealing  with  them 
from  fraud  and  imposition;  (2)  assuming  that  the  purpose  of 
'said  act  was  to  declare  illegal  contracts  of  non-complying  build- 
ing and  loan  associations,  it  is,  as  to  agreements  existing  at  the 
time  of  its  enactment,  a  clear  invasion  of  constitutional  rights,  as 
impairing  contract  obligations. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Jackson,  J. 

Barnes  d  Tyler  and  (\  1/.  Cooley,  for  plaintiff  in  error. 
John  fif.  RohhmjH  and  Pmvers  &  Hays,  contra. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Madison 
county  by  the  defendant  in  error,  Rainbolt,  to  recover 
money  paid  by  himself  and  his  assignors,  Mary  R.  Rain- 
bolt, James  H.  Brown,  John  F.  Newhall,  and  8.  H.  Over- 
holser,  as  subscribers  for  the  capital  stock  of  the  plaintiff 
in  error,  the  American  Building  &  Loan  Association  of 
Minneapolis,  in  the  state  of  Minnesota,  hereafter  called 
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the  "association."  The  theory  upon  which  the  cause  was 
prosecuted  to  judgment  in  the  district  court  is  that  the 
contracts  of  subscription  had  been  rescinded  by  the  sev- 
eral subscribers  named,  on  account  of  the  fraud  of  the 
defendant  therein,  and  on  account  of  the  violation  by  the 
latter  of  the  terms  and  conditions  of  the  agreement  under 
and  by  virtue  of  which  the  money  sued  for  was  paid. 
The  allegations  of  the  petition,  which  is  exceedingly  volu- 
minous, are,  by  counsel  for  the  association,  properly 
grouped  under  three  heads:  (1.)  Fraudulent  representa- 
tions as  inducements  to  the  subscription  for  said  capital 
stock.  (2.)  The  violation  of  an  agreement  by  said  associa- 
tion to  the  effect  that  all  money  paid  by  subscribers  in 
the  city  of  Norfolk  and  certain  contiguous  territory,  after 
the  payment  of  necessary  expenses,  should  be  credited 
to  a  fund  to  be  known  as  the  "loan  fund,"  the  proceeds  of 
which  were  to  be  applied  in  payment  of  the  stock  of  such 
subscribers.  (3.)  The  failure  of  the  defendant  below  to 
comply  with  the  provisions  of  the  act  relating  to  building 
and  loan  associations,  which  took  effect  April  4,  1691. 
(Laws,  1891,  ch.  14.)  The  stock  to  which  reference  is 
made  was,  according  to  the  petition,  subscribed  for  in 
the  months  of  July,  October,  and  November,  1888,  and 
payments  thereon  made  at  the  rate  of  sixty  cents  per 
month  for  each  share,  of  the  par  value  of  f  100,  up  to  and 
including  the  month  of  April,  1891.  The  charge  of  fraud 
sufficiently  appears  from  the  following  quotation  from 
the  petition : 

"That  at  the  time  of  said  subscription  for  stock  by  said 
parties  the  defendant  proposed  to  use  said  moneys  so 
paid  in  by  said  x)arties  in  payment  for  said  stock  in  mak- 
ing loans  to  holders  of  stock  in  the  defendant,  secured 
by  mortgage  upon  real  estate  held  by  them,  upon  appli- 
cations to  be  made  and  to  be  submitted  to  a  local  board 
of  the  defendant,  to  be  constituted  of  stockholders  in  the 
defendant  residing  in  the  city  of  Norfolk  and  said  county 
of  Madison,  and  to  use  all  the  money  so  paid  for  said 
•stock  except  sufficient  to  carry  on  the  expenses,  for  the 
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creation  of  a  loan  fund  to  be  used  in  making  loans,  ui)c)n 
real  estate,  to  the  stockholders  of  the  defendant,  at  tlu* 
rate  of  interest  of  six  per  cent  per  annum,  which  loans 
made  to  any  of  the  said  stockholders  in  said  counties  of 
Madison  and  Pierce  were  to  be  approved  by  the  local 
board  of  the  defendant,  consisting  of  stockholders  resid- 
ing in  the  city  of  Norfolk,  Nebraska,  and  agreed  to  create 
such  local  board  at  Norfolk,  Nebraska,  which  should 
have  a  treasurer,  to  whom  subscribers  for  stock  could  pay 
their  assessments  thereon,  pnd  subsequently  and  soon 
after  said  subscriptions  of  stock  had  been  made,  di<l 
create  such  local  board  at  Norfolk,  aforesaid,  and  a  local 
treasurer  or  collector,  to  whom  the  assessments  or  pay- 
ments upon  said  stock  could  be  made  by  said  subscribers 
thereto  and  to  whom  said  payments  were  made,  which 
agreement  was  published  in  a  circular  by  the  defendant, 
which  it  distributed  to  said  parties,  as  well  as  many 
others,  and  which  said  circulars  contain  the  statement  as 
an  inducement,  and  which  was  an  inducement  to  said 
parties  to  subscribe  for  said  stock,  that  the  affairs  and 
management  of  the  defendant  were  and  should  be  super- 
vised by  an  advisory  board,  consisting  of  a  large  number 
of  well-known  and  eminent  citizens  of  the  states  of  Min- 
nesota and  Iowa,  among  which  was  the  name  of  an  ex- 
governor  of  the  state  of  Iowa  and  the  lieutenant  governor 
of  the  state  of  Minnesota,  and  others  of  equal  prominence 
in  the  country;  that  said  representations  so  made  by  the 
defendant  were  false  and  fraudulent  and  known  by  it  so 
to  be  at  the  time  the  same  were  made,  and  the  said  par- 
ties so  subscribed  for  said  stock  as  aforesaid  believing 
the  same  to  be  true,  and  were  induced  thereby  to  make 
said  subscriptions  for  said  stock;  that  the  defendant 
agreed  as  part  of  said  contract  of  subscription  that  all  of 
said  money  paid  upon  said  stock,  except  enough  to  i)ay 
the  expenses  of  the  defendant,  should  be  placed  in  a 
fund  to  be  called  the  loan  fund,  and  that  the  proceeds 
thereof  should  be  applied  in  payment  of  said  stock.  It 
was  also  agreed  by  tlie  defendant  in  said  contracts  of 
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subsi-ription  with  said  j^arties  that  any  moneys  remain- 
ing* in  the  expense  fund  after  paying  the  salaries  of  the 
officers,  as  fixed  by  the  board  of  directors,  and  the  other 
expenses  of  the  association,  the  surplus  so  remaining 
shall  be  turne<l  into  the  loan  funds  as  profits. 

"The  plaintiff  further  says  that  said  representations  in 
regard  to  the  advisory  board  were  false,  fraudulent,  and 
untrue,  and  known  by  defendant  so  to  be  at  the  time 
the  same  were  made  and  when  said  subscriptions  to 
said  stock  were  made;  that  for  some  time  after  said 
subscriptions  of  stock  were  made,  and  until  August,  1891, 
the  defendant  had  a  local  board  in  the  city  of  Norfolk, 
with  its  treasurer,  to  whom  said  payments  or  assess- 
ments upon  its  stock  were  made  by  said  parties,  and  in 
the  month  of  Aiigust,  1891,  the  defendant  abrogate<l  the 
same  and  withdrew  the  ])ow(»r  or  authority  from  said 
local  board  and  its  treasurcT,  and  demanded  that  said 
])arties  should  make  future  payments  upon  their  stock 
at  the  office  of  the  defendant  in  the  city  of  Minneapolis 
and  state  of  Minnesota." 

It  will  be  observe<l  from  a  careful  reading  of  the  fore- 
going excerpt  that  the  only  false*  assertions  charged  with 
respect  to  existing  nmtters  are  those  which  relate  to  the 
so-called  advisory  board,  and  which  are  expressly  con- 
troverted by  the  answer.  There  is,  apparently,  much 
force  in  the  argument  that  the  law  raises  no  presumption 
of  damage  on  account  of  the  non-existence  of  such  a 
board,  and  that  tlie  allegations  of  the  petition,  so  far  as 
they  relate  to  that  subject,  are  wholly  immaterial.  The 
<|uestion  does  not,  however,  call  for  discussion  in  this 
connection,  since  there  is  upon  the  issue  presented  an 
<Mitire  failure  of  proof.  A  copy  of  the  document  men- 
tioned in  the  petition  is  attached  to  the  bill  of  exceptions 
and  referred  to  by  witnesses  and  counsel  as  the  "blue 
circular,"  in  which,  after  a  statement  of  the  authorized 
capital  and  names  of  officers  and  directors  of  the  defend- 
ant association,  api)ears  the  following: 
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"ADVISORY  BOARD. 

"Hon.  John  H.  Gear,  Ex-Governor,  Iowa;  Hon.  A.  E. 
Ricehient,  Governor,  Minn.;  Hon.  John  De  Laittre,  Min- 
neapolis, Minn.;  Hon.  E.  W.  Trask,  Minneapolis,  Minn." 

Said  circular  contains  a  statement  in  detail  of  the  pur- 
pose of  the  defendant  association,  a  summary  of  its  busi- 
ness methods,  and  the  advantages  claimed  for  it  as  a 
means  of  investment,  but  containing  no  reference  to  an 
advisory  board,  except  as  shown  above.  Its  articles  of 
incorporation  provide  for  a  president,  secretarj^,  treas- 
urer, and  board  of  six  directors,  and  declare  that  the  gov- 
ernment of  the  association  and  management  of  its  af- 
fairs shall  be  vested  in  said  officers  and  directors.  In 
the  by-laws  of  the  association,  which  were  introduced  in 
evidence  by  the  plaintiff  below,  we  find  this  provision: 
"Advisory  boards  may  be  appointed  by  the  board  of  di- 
rectors to  such  an  extent  and  at  such  times  as  it  may 
deem  best.  They  shall  advise  with  the  board  of  directors 
upon  important  topics  whenever  called  upon  to  do  so, 
and  shall  furnish  said  directors  with  information  relat- 
ing to  the  matters  of  the  association  in  their  particular 
localities  as  they  may  from  time  to  time  require." 

The  plaintiff  below,  according  to  the  testimony  given 
by  him  in  his  own  behalf,  visited  Minneapolis  about  July 
30,  1888,  for  the  purpose  of  attending  the  stockholders' 
annual  meeting,  at  which  time  he  was  chosen  as  a  direc- 
tor of  the  association,  and  in  which  capacity  he  continued 
to  serve  until  the  month  of  July,  1891,  at  the  same  time 
acting  as  agent  for  the  other  stoc^kholders  in  Norfolk  and 
vicinitv  in  their  relations  to  the  association.  He  testi- 
fled  further  that  he  learned  from  the  president,  Mr.  Run- 
dell,  the  day  succeeding  the  day  of  his  election  as  a 
director,  that  there  was  in  fact  no  advisory  board,  al- 
though it  was  customary  to  print  in  the  advertising  lit- 
erature, as  members  of  such  board,  the  names  of  influen- 
tial persons,  in  order  to  assist  agents  in  securing  business 
for  the  association.     The  record,  however,  fails  to  dis- 
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close  any  substantial  change  in  the  management  of  the 
affairs  of  the  association  during  the  defendant  in  error's 
term  of  office  as  a  director.  There  was,  according  to  his 
express  admission,  during  said  period,  no  action  taken 
by  the  directors  for  the  appointment  of  an  advisory 
board;  and  it  is  certain  that  no  steps  were  taken  by  him, 
either  in  his  own  behalf  or  for  those  whom  he  repre- 
sented, toward  a  rescission  of  the  contracts  under  which 
the  stock  in  question  was  issued  until  after  the  annual 
meeting  in  eTuly,  1891,  with  which,  for  reasons  not  dis- 
closed, his  official  relation  to  the  association  terminated. 
It  will  thus  be  seen  that  there  is  not  a  mere  failure  of 
proof  upon  the  issue,  of  rescission  within  a  reasonable 
time,  but  that  the  plaintiff  by  his  conduct  deliberately 
waived  whatever  right,  if  any  existed  in  his  favor  and  in 
favor  of  the  stockholders  represented  by  him,  to  rescind 
their  contracts  of  subscription  on  account  of  representa- 
tions respecting  the  existence  of  an  advisory  board. 
There  is  no  rule  more  firmly  established,  or  resting  upon 
more  just  and  equitable  principles,  than  that  the  right 
of  rescission  on  account  of  fraud  must  be  promptly  exer- 
cised on  discovery  of  the  ground  therefor,  and  that  the 
continued  use  or  employment  of  i)roperty  will,  in  such 
case,  be  construed  as  an  election  to  affirm  the  contract 
under  which  it  is  received.  The  party  defrauded  has  his 
election  of  remedies,  viz.,  compensation  in  damage,  or  to 
be  restored  to  the  position  in  which  he  stood  before  the 
consummation  of  the  contract.  Such  remedies  are,  how- 
ever, not  concurrent,  but  inconsistent,  and  one  who  has, 
with  a  knowledge  of  the  facts,  made  his  election,  must 
abide  it  (1  Addison,  Conti'acts,  sec.  312;  Pollock,  Con- 
tracts, p.  537;  Bishop,  Contracts,  sec.  204  et  seq.;  Brown 
V.  WaterSy  7  Neb.,  424;  Building  d  I^an  Association  v. 
Cameron,  48  Neb.,  124;  Schifer  v.  Dietz,  83  N.  Y.,  300; 
Strong  V.  Strong,  102  N.  Y.,  69;  Grymes  v.  Sanders^  93  U.  S., 
55.)  It  has  been  said :  "A  subscriber  to  stock  in  a  corpo- 
ration may  waive  any  defense  he  may  have  to  the  sub- 
scription.    The  waiver  may  be  expressed,  or  it  may  arise 
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by  implication  from  the  acts  and  declarations  of  the 
subscriber.  Thus,  the  payment  of  a  call  with  the  full 
knowledge  of  the  defense  is  held  to  be  a  waiver;  and  any 
act  indicating  a  clear  intent  to  abide  by,  or  accept,  or 
pass  over  an  objection  which  the  subscriber  might  make 
will  be  held  to  be  a  waiver.  (1  Cook,  Stock  &  Stock- 
holders [2d  ed.],  sec.  198.)  Certainly  a  more  fitting  appli- 
cation of  the  rule  there  stated  cannot  be  conceived  than 
to  the  facts  of  this  case,  since  the  plaintiff,  while  holding 
an  office  of  trust  to  which  he  was  eligible  solely  by  rea- 
son of  his  relation  to  the  association  as  a  stockholder, 
received  from  the  treasury  thereof  for  his  services  as 
dii'ector  and  attorney  $3,500  or  more;  and  the  other 
stockholders,  through  whom  he  claims,  were,  on  account 
of  his  relation  toward  them,  also  charged  with  the  knowl- 
edge possessed  by  him  respecting  the  business  methods 
of  the  association,  so  that  each,  in  legal  effect,  paid  as- 
sessments on  his  stock  for  more  than  three  years  after 
notice  of  the  fraud  now  alleged  for  the  purpose  of  avoid- 
ing such  contracts. 

It  is  argued  that  the  facts  constituting  a  waiver  should 
have  been  specially  pleaded,  and  are  not  available  under 
the  issues  presented.  It  is  true  the  answer,  so  far  as  it 
relates  to  that  branch  of  the  case,  consists  of  a  general 
denial,  but  the  claim  of  counsel  in  that  behalf  is,  never- 
theless, without  merit.  It  was  necessary  for  the  plaintiff 
to  allege  and  prove  a  rescission  within  season,  and  the 
denial  of  that  allegation  presents  a  material  issue  which 
is  fully  met  by  the  evidence  above  alluded  to.  A  defense 
which  merely  disproves  the  allegations  of  the  adverse 
party  is  not  new  matter  within  the  meaning  of  the  Code, 
and  is  therefore  admissible  in  evidence  under  a  general 
denial.  (Kinkead,  Code  Pleading,  p.  82;  Bliss,  Code 
Pleading,  sec.  327.) 

The  next  proposition  discussed  involves  the  alleged 
agreement  of  the  association  to  maintain  a  local  board 
in  the  city  of  Norfolk.  The  only  evidence  adduced  in 
support  of  that  contention  is  the  following  statement 
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found  in  the  so-called  "blue  circular":  "A  local  board  of 
directors  may  be  elected  in  towns  where  sufficient  busi- 
ness is  done  to  warrant  it.  Such  board  niav  elect  a  local 
treasurer  or  collector,  who  may  receive  monthly  pay- 
ments on  giving  a  bond.  Such  local  treasurer  will  be 
deemed  the  agent  of  the  members  and  not  of  the  associa- 
ti(m.  The  officers  of  the  local  board  should  consist  of  a 
I)resident,  secretary,  and  treasurer,  and  a  board  of  not 
less  than  three,  and  not  moiv  than  nine,  directors.  No 
loans  will  be  made  in  any  town  unless  a  local  board  is 
organized.  All  applications  for  loans  will  be  submitted 
to  the  local  board  for  approval.  The  plan  of  establish- 
ing local  boards  in  a  large  number  of  towns  enables  the 
association  to  do  a  more  satisfactorv  business  than  if  the 
membership  were  confined  to  (me  locality.  Some  towns 
want  no  loans;  others  want  a  good  many.  The  money 
therefore  goes  where  it  is  wanted."  Waiving,  for  the 
jiri^sent,  the  materiality  of  this  evidence,  and  assuming 
with  counsel  for  defendant  in  eri'or  that  the  printe<l 
statement  relating  to  the  lo<*al  board  was  a  controlling 
inducement  to  each  contract  of  subscription,  thus  enter- 
ing into  and  becoming  an  essential  part  thereof,  is  the 
association  answerable  in  this  action  by  reason  of  the 
alleged  breach  of  such  condition?  We  think  not,  for  two 
reasons:  First,  because  there  is  a  failure  of  proof  upon 
that  issue;  and  second,  the  alleged  refusal  of  the  associa- 
tion to  maintain  a  local  board  in  the  citv  of  Norfolk 
from  and  after  the  month  of  August,  1S91,  of  itself  pre- 
sents no  sufficient  ground  for  rescinding  the  contracts 
of  subscription.  An  examination  of  the  question  sug- 
gested by  this  contention  necessitates  a  reference  to  the 
evidence  preserved  in  the  bill  of  excepti(ms.  It  appears 
that  a  local  board  was  establishes!  at  Norfolk  in  the 
month  of  July,  18SS,  and  there  is  no  claim  that  it  has 
been  abolished  by  any  act  of  the  association,  except  as 
hereafter  shown.  The  plaintiff  below  during  all  of  said 
l)eri(Ml  acted  in  the  capacity  of  collector  for  the  associa- 
tion, under  written  authority,  of  which  the  following  is 
a  copy: 
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"Norfolk,  Neb.,  July  3,  1888. 
"The  American  Buil<liiif»;  &  Loan  Association  hereby 
appoints  N.  A.  liainbolt  local  depository  or  collector  for 
the  town  of  Norfolk,  in  the  state  of  Nebraska.  A  com- 
mission of  one  per  cent  will  be  allowed  for  collection. 
The  said  N.  A.  Rainbolt  agrees  to^  make  collections  for 
said  association  at  the  rate  of  commission  above  men- 
tioned, and  to  send  a  statement  to  said  association  with 
remittances  on  the  first  day  of  each  month,  or  at  such 
other  time  as  said  association  may  request. 

"N.  A.  Kainboi.t, 

"Aijvnt. 

"The  above  appointment  is  approved  by  the  American 
Building  &  Loan  Association.  F.  P.  Rundet.l, 

It  is  contended  by  Mr.  Kainbolt  that  he  was  also  acting 
in  the  capacity  of  treasurer  of  the  local  board,  but  that 
claim  has,  we  think,  no  sufficient  foundation  in  the  rec- 
ord.    Referring  to  the  subject,  he  testified  as  follows: 

Q.  Now,  ilr.  Rainbolt,  you  refer  to  the  fact  that  there 
was  some  talk  of  your  being  appointed  collector  for  the 
company  at  Norfolk? 

A.  Yes,  sir. 

Q.  Were  you  so  appointed? 

A.  Yes,  sir. 

Q.  You  may  state  when  your  appointment  was  made. 

A.  Well,  this  is  my  appointment,  dated  July  3  [refer- 
ring to  Exhibit  "L,"  the  instrument  above  set  out].  This 
appointment  I  received  in  consequence  of  the  agreement 
made  with  ilr.  Chilstrom  [plaintiff  in  error's  agent]. 

Q.  Do  I  understand  you  had  another  appointment,  or 
was  otherwise  appointed  then? 

A.  No. 

Q.  Exhibit  "L"  is  a  notification  of  your  appointment 
as  such  collector,  is  it? 

A.  Yes,  sir;  it  was  the  contract  of  appointment. 

On  August  10,  1891,  ilr.  Bishop,  secretary  of  the  asso- 
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elation,  addressed  to  the  bank  of  which  the  defendant  in 
error  was  president  the  following  communication: 

"Minneapolis,  August  10,  '91. 

^^Norfolk  National  Bank,  Norfolk,  Neh. :  You  will  pleaae 
take  notice  that  at  a  special  meeting  of  the  directors  of 
the  American  Building  &  Loan  Association,  held  at  the 
home  office  at  Minneapolis,  on  August  7,  1891,  the  fol- 
lowing resolutions  were  unanimously  passed: 

"  ^First.  Resolved,  That  from  and  after  this  date  the 
appointment  of  collectors  in  the  state  of  Nebraska  be, 
and  the  same  are  hereby,  revoked  and  canceled ;  that  no 
further  appointment  of  collectors  be  made  in  that  state, 
and  that  the  secretary  of  the  association  be  instructed  to 
notify  all  persons  in  said  state  who  may  be  interested. 

"  ^Second.  Resolved,  That  from  and  after  this  date  all 
members  of  this  association  in  the  state  of  Nebraska 
shall  be  required  to  remit  all  payments  direct  to  the 
home  office,  in  accordance  with  the  terms  and  conditions 
named  in  the  second  clause  of  their  certificates  of  stock. 
Any  payments  made  in  any  other  manner  than  as  above 
indicated  will  not  be  credited  on  our  books.' 

"Yours  truly,  T.  E.  Bishop, 

^^Secreta7if.^^ 

No  direct  acknowledgment  of  the  foregoing  appears 
to  have  been  made,  but  on  August  24, 1891,  the  following 
letter  was,  by  the  defendant  in  error,  addressed  to  the 
association : 

"Norfolk,  Neb.,  August  24, 1891. 

"Deab  Sirs:  At  the  request  of  the  stockholders  of 
your  association  in  Norfolk,  Pierce,  and  Tilden,  I  write 
you  as  follows: 

"That  each  of  said  stockholders  have  received  notice 
that  your  board  of  directors  within  the  past  month 
passed  a  resolution  dei^riving  them  of  rights  and  privi- 
leges which  entered  into  and  formed  part  of  the  contract 
wherebv  they  subscribed  to  stock  in  vour  association, 
and  whereby  payments  thereon  have  continued  to  the 
present  time. 
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"That  you  have  thereby  and  in  other  matters  violated 
the  contract  of  their  subscription  to  said  stock,  and  it  is 
now  impossible  for  you  to  comply  with,  or  perform  in  all 
its  details,  your  part  of  said  contract,  the  same  must  be 
considered  aa  rescinded.  They  therefore,  and  each  of 
them,  hereby  demand  a  return  to  them  of  all  the  money 
which  they  have  paid  to  you  on  said  stock,  with  proper 
interest  thereon. 

"That  if  said  money  is  not  returned  to  them  within  a 
reasonable  time  after  you  have  received  this  notice,  such 
steps  will  be  taken  to  recover  the  same  as  may  appear 
advisable. 

"Respectfully  yours,  N.  A.  RAiNBOi/r." 

To  that  communication  Mr.  Bishop,  in  behalf  of  the 
association,  responded  as  follows: 

"Minneapolis,  Minn.,  8-26-91. 

"3r.  A.  Rainholty  Esq.j  Norfolk^  Neb. — Dear  Sm:  Your 
favor  of  the  24th  inst.,  relating  to  the  matter  of  a  certain 
resolution  recently  passed  by  the  board  of  directors,  and 
containing  a  demand  for  the  return  of  the  money  paid  by 
the  shareholders  in  Pierce,  Tilden,  and  Norfolk,  is  at 
hand. 

"For  reply  I  have  to  say  that  it  was  not  the  intention 
of  board  of  directors  in  passing  this  resolution  to  forbid 
the  shareholders  to  appoint  their  own  agent  for  receiv- 
ing of  and  transmitting  their  payments,  but  only  to  re- 
voke the  authority  of  any  collector  who  had  been  ap- 
pointed by  the  association,  or  who  may  have  been 
considered  by  the  shareholders  as  the  agent  of  the  associ- 
ation. It  was  far  from  the  intention  of  the  board  to  de- 
prive any  shareholder  of  the  privilege  of  appointing  their 
own  collectors.  In  fact,  we  would  be  very  glad,  indeed, 
to  have  them  do  so. 

"We  would  most  assuredly  contest  the  attempt  of  any 
shareholder  to  nullify  his  contract  with  the  association 
by  reason  of  the  refusal  to  maintain  its  own  agents  for 
the  collection  of  dues.     There  is  no  provision  contained 
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in  any  of  our  literature  or  certificates  of  stock  binding 
the  association  to  maintain  its  own  agents  for  such  pur- 
pose. You  have  been  a  director  of  the  association  for 
three  years,  and,  being  an  attorney  by  profession,  ouglit 
to  be  able  to  recognize  the  utter  futility  of  the  claim  you 

make. 

"Yours  truly, 

"American  Building  &  Loan  Ass'n, 

"By  Jas.  H.  Bishop,  Pres't:' 

The  utmost  that  can  be  said  for  this  proof  is  that  it 
shows  a  revocation  of  the  defendant  in  error's  authority 
as  an  agent  of  the  association,  leaving  him  free  to  repre- 
sent the  local  board  in  any  capacity  not  inconsistent  with 
the  rules  and  by-laws  prescribed  for  its  government. 
There  is  no  imputation  of  fraud  or  misrepresentation  re- 
specting the  local  board  as  an  inducement  to  the  con- 
tracts of  subscription,  and  the  fact  that  such  a  board  was 
organized  and  maintained  without  objection  for  more 
than  three  years  is  the  most  satisfactory  evidence  of  good 
faith  on  the  part  of  the  association. 

That  a  contract  may  be  rescinded  for  causes  arising 
subsequent  to  its  execution,  such  as  the  non-performance 
of  a  condition  precedent,  is  not  denied,  although  every 
breach  of  contract  by  one  party  will  not  authorize  the 
other  to  treat  it  as  abandoned.  There  is  not,  as  said  by 
Judge  Marcy  in  Dnhtyis  v.  Delaware  c£  Hudson  Canal  Co., 
4  Wend.  [N.  Y.],  285,  "Any  precise  rule  which,  when  ap- 
plied to  the  breach  of  a  contract,  certainly  settles  the 
question  whether  it  is  thereby  abandoned  or  not,  but  if 
the  act  of  one  party  be  such  as  necessarily  to  prevent  the 
other  from  performing  on  his  part,  *  ♦  »  the  con- 
tract may,  I  think,  be  treated  as  rescinded."  And  it  was 
held  by  Lord  Coleridge  in  Freeth  i\  Burr^  L.  K.,  9  C.  P. 
[Eng.],  213,  that  the  true  (juestion  is  whether  the  acts 
and  conduct  of  the  party  evince  an  intention  no  longer  to 
be  bound  by  the  contract.  (See,  also,  2  Parsons,  Con- 
tracts, 278 ;  School  District  v.  Hayne,  46  Wis.,  511 ;  Black- 
hum  V.  Reilly,  47  N.  J.  Law,  290.)     In  Hoffman  v.  King^  70 
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Wis.,  372,  the  court,  in  a  carefully  prepared  opinion,  by 
Cassoday,  J.,  approve,  without  qualification,  of  the  rule 
as  stated  by  Chief  Justice  Shaw  in  Proprietors  of  Mill 
Dam  Foxindery  v.  HQiey^  21  Pick.  [Mass.],  417,  who  there 
said:  "It  seems  to  be  well  settled  that  where  there  is  a 
stipulation  amounting  to  a  condition  precedent,  the  fail- 
ure of  one  party  to  perform  such  condition  will  excuse 
the  other  party  from  all  further  performance  of  stipu- 
lations depending  upon  such  prior  performance.  But 
a  failure  to  perform  an  independent  stipulation  not 
amounting  to  a  condition  precedent,  though  it  subject 
the  party  failing  to  damages,  does  not  excuse  the  party 
on  the  other  side  from  the  performance  of  all  stipula- 
tions on  his  part.  *  *  *  In  order  to  construe  a  stipu- 
lation on  one  side  to  be  a  condition  precedent  to  an  obli- 
gation to  perform  on  the  other  side,  it  must  in  general 
appear  either:  (1.)  That  the  undertaking  on  one  side  is 
in  terms  a  condition  to  the  stipulation  on  the  other.  *  * 
(2.)  It  must  result  from  the  nature  of  the  acts  to  be  doiu*, 
and  the  order  in  which  they  must  necessarily  prectMle 
and  follow  each  other  in  the  progress  of  performance* 
*  *  *  as  where  one  stipulates  to  manufacture  an 
article  from  materials  to  be  furnished  by  the  other,  and 
the  other  stipulates  to  furnish  the  materials,  the  act  of 
furnishing  the  materials  necessarily  precedes  the  act  of 
manufacturing,  and  will  constitute  a  condition  precedent 
without  express  words.  But  when  the  act  of  the  one  is 
not  necessary  to  the  act  of  the  other,  though  it  would 
be  convenient,  useful,  or  beneficial,  yet,  as  the  want  of  it 
does  not  prevent  performance,  and  the  loss  and  incon- 
venience can  be  compensated  in  damages,  the  perform- 
ance of  the  one  is  not  a  condition  to  the  obligation  to 
perform  by  the  other.  (3.)  The  non-performance  on  on(* 
side  must  go  to  the  entire  substance  of  the  contract,  and 
to  the  whole  consideration,  so  that  it  may  be  safely  in- 
ferred as  the  intent  and  just  construction  of  the  contract 
that  if  the  act  to  be  performed  on  the  one  side  is  not  done, 
there  is  no  consideration  for  the  stipulations  on  the  other 
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side,  ♦  ♦  ♦  yet,  if  it  does  not  go  to  the  whole  consid- 
eration and  the  loss  can  be  compensated  in  damages,  the 
stipulation  must  be  construed  to  be  independent,  for 
breach  of  which  the  party  sustaining  such  loss  has  his 
remedy  by  action,  but  it  is  not  a  condition  precedent, 
upon  the  non-performance  of  which  the  other  party  is 
absolved  from  the  performance  of  the  stipulations  on  his 
part"  The  doctrine  there  stated  is  not  only  reasonable 
and  just,  but  is,  it  is  believed,  sanctioned  by  the  decided 
weight  of  authority  in  this  country  and  England.  Grant- 
ing, therefore,  for  the  purpose  of  the  argument,  that  the 
statement  contained  in  the  plaintiflf^s  circular  should  be 
construed  as  a  special  covenant  to  maintain  a  local 
board,  it  is,  at  most,  an  independent  provision  collateral 
to  tJie  real  consideration  for  the  contract  of  subscription, 
and  the  breach  thereof  in  no  measure  aflfects  the  ability 
of  the  association  to  discharge  the  obligation  assumed 
by  it  towards  its  members  or  stockholders.  It  is  not 
charged  or  claimed  that  the  association  refused  to  make 
loans  to  its  members  in  accordance  with  its  rules  and 
by-laws,  or  that  it  neglected  or  refused  to  submit  appli- 
cations for  loans  to  the  local  board.  Consequently  the 
only  damage  resulting  from  the  abolition  of  such  board 
is  the  inconvenience  of  being  required  to  remit  to  the 
association  at  Minneapolis  instead  of  making  payments 
through  the  agency  of  a  local  treasurer,  and  for  which 
the  remedy  by  action  is  in  all  respects  adequate. 

Another  fatal  objection  to  the  right  of  rescission  in 
this  case  is  that  the  abolition  of  the  local  board,  like  the 
alleged  failure  to  transfer  surplus  money  to  the  loan 
fund,  amounts  to  no  more  than  a  mismanagement  of  the 
affairs  of  the  association.  It  is  the  duty  of  the  members 
to  select  competent  officers  to  conduct  the  corporate  af- 
fairs, and  failing  to  do  so,  they  will  not  be  heard  to  com- 
plain if  those  chosen  for  that  purpose  prove  incompetent 
or  inattentive  to  the  trust  reposed  in  them.  (Beach,  Pri- 
vate Corporations,  sec.  110;  1  Cook,  Stock  &  Stock- 
holders [2d  ed.],  sec.  188.) 
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The  remaining  questions  relate  to  the  failure  of  the 
association  to  comply  with  the  provisions  of  the  act  of 
1891.  The  allegations  of  the  petition  are,  in  substance, 
that  the  association  has  not  filed  with  the  auditor  of 
public  accounts  a  certified  copy  of  the  statute  under 
which  it  was  organized,  or  its  articles  of  incorporation 
and  by-laws;  that  it  has  not  appointed  an  attorney  in 
any  of  the  counties  of  the  state  on  whom  service  of  pro- 
cess can  be  made;  and  that  it  has  not  obtained  from  the 
auditor,  attorney  general,  and  state  treasurer  a  certifi- 
cate authorizing  it  to  transact  business  within  the  state. 
It  is  by  section  17  of  the  act  in  question  provided:  "It 
shall  not  be  lawful  for  any  foreign  building  and  loan 
association,  directly  or  indirectly,  to  transact  any  busi- 
ness in  this  state  without  first  procuring  a  certificate  of 
approval  and  authorization  from  the  auditor  of  public 
accounts,  state  treasurer,  and  attorney  general,  or  any 
two  of  them.  Before  obtaining  such  certificate,  such 
foreign  building  and  loan  association  shall  furnish  the 
auditor  with  a  statement,  sworn  to  by  its  president  or 
secretary  of  the  association,  which  statement  shall 
show,"  etc.  (Session  Laws,  1891,  p.  212,  ch.  14,  sec,  17.) 
Among  other  facts  required  to  be  shown  by  such  state- 
ment are  the  resources  and  liabilities  of  the  association, 
its  articles  of  incorporation  and  by-laws,  the  number 
and  estimated  cash  value  of  its  stock  per  share.  It  is 
also  required  to  appoint  an  attorney  in  each  county  in 
which  it  may  transact  business,  with  authority  to  accept 
service  or  waive  process  in  its  behalf.  By  section  19  it 
is  provided:  "Any  person,  agent,  or  company  doing  busi- 
ness, or  attempting  to  do  business,  in  this  state  for  any 
foreign  building  and  loan  association,  which  shall  not 
at  the  time  be  the  holder  of  a  valid  certificate  of  approval 
and  authorization  as  provided  for  in  section  17  of  this 
act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum  not  exceed- 
ing one  thousand  dollars,  or  imprisoned  in  the  county 
jail  not  more  than  thirty  days,  or  both,  at  the  discretion 
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of  the  court.''  (Session  Laws,  1891,  p.  214,  eh.  14,  sec.  19.) 
We  are  unable,  notwithstanding  tlie  exliaustive  and 
scholarly  argument  of  counsel  for  defendant  in  error,  to 
perceive  any  possible  application  of  the  foregoing  pro- 
visions to  the  case  at  bar.  Had  the  act  of  1891  in  express 
terms  declared  nugatoiy  and  void  all  contracts  of  build- 
ing and  loan  associations  failing  to  conform  to  the  (con- 
ditions thereby  imposed,  it  would,  as  to  existing  agree- 
ments, have  been  a  clear  invasion  of  constitutional  rights 
as  impairing  contract  obligations.  So  numerous  are  the 
<lecigions  in  point  since  the  foundation  of  the  law  uiK)n 
the  subject  was  laid  by  Chief  Justice  Marshall  in  Fletcher 
r.  Peck,  6  Cranch  [U.  S.J,  87,  that  a  review  of  the  cases  in 
this  connection  would  be  useless,  if  not,  indeed,  pre- 
sumptuous. It  is  sufficient  that  the  obligation  of  a  con- 
tract is  impaired  within  the  prohibition  of  the  constitu- 
tion whenever  the  remedy  is  taken  away  or  abolished, 
or  the  legal  obligation  diminished,  suspended,  or  de- 
stroyed by  repealing  or  abolishing  the  remedy  therefor,, 
or  when  the  proceedings  for  enforcement  are  burdened 
with  new  or  unreasonable  conditions  or  restrictions. 
(Bronson  v.  Kinzie,  1  How.  [U.  S.],  311;  Von  Hoffman  v. 
City  of  Quincxj,  71  U.  S.,  535;  Gnnn  v.  Barry,  82  U.  S.,  610; 
Louisiana  v.  New  Orleans,  102  TJ.  S.,  203.)  But  such,  in 
the  opinion  of  the  writer,  is  neither  the  express  nor 
implied  purpose  of  the  act.  The  primary  object  of  the 
statute  cited  is  not  to  render  void  the  transactions  of 
associations  failing  to  comply  with  its  demands,  but  to 
bring  a  designated  class  of  foreign  (torporations  within 
the  jurisdiction  of  the  courts  of  this  state,  in  order  to 
protect  parties  with  whom  they  may  transact  business 
from  fraud  and  imposition.  In  2  Morawetz,  Private  Cor- 
porations [2d  ed.],  sec.  665,  we  find  the  rule  thus  stated : 
"The  object  of  the  various  statutes  providing  that  foreign 
corporations,  before  transacting  business,  shall  comply 
with  specified  conditions,  such  as  filing  copies  of  tieir 
charters,  making  statements  of  their  financial  condition, 
appointing  agents  upon  whom  process  shall  be  served. 
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etc.,  is  to  protect  parties  dealing  with  them  from  imposi- 
tion and  to  secure  convenient  means  of  obtaining  jurisdic- 
tion in  the  local  courts.  These  statutes  place  foreign  cor- 
porations in  the  same  position  as  domestic  corporations 
in  the  particulars  provided  for.  It  is  clearly  not  the  pri- 
mary purpose  of  the  legislature  in  passing  these  statutes 
to  render  the  contracts  and  dealings  of  corporations 
which  have  not  complied  with  the  statutes  void  and 
unenforceable.  Hence,  when  the  legislature  has  not  ex- 
pressly declared  that  this  result  shall  follow  from  a 
failure  to  comply  with  the  statute,  the  courts  ought  not 
to  imply  such  a  result  unless  this  be  necessary  in  order 
to  attain  the  primary  object  for  which  the  statute  was 
passed."  We  observe  numerous  reported  cases  in  which 
that  doctrine  is  expressly  approved.  For  instance.  Dear- 
horn  Foundry  Co.  v.  Augustine^  5  Wash.,  67,  involved  a 
statute  which  authorized  corporations  to  transact  busi- 
ness upon  terms  substantially  like  those  above  enumer- 
ated, and  providing  that  agents  transacting  business  for 
corporations  which  had  not  complied  with  the  conditions 
imposed  by  statute  should  be  guilty  of  a  misdemeanor. 
It  was  held  that  such  contracts  are  not  void  in  the  ab- 
sence of  a  statute  so  declaring.  In  La  France  Fire  Engine 
Go.  V.  DariSy  9  Wash.,  600,  that  case  was  cited  and  fol- 
lowed. By  statute  of  the  territory  of  Dakota  it  was  pro- 
vided that  "No  foreign  cori)oration  *  *  shall  trans- 
act any  business  within  this  state  [territory],  or  acquire, 
hold,  or  dispose  of  property  ♦  ♦  ♦  until  such  corpo- 
ration shall  have  filed  in  the  office  of  the  secretary  of 
state  [territory]  a  duly  authenticated  copy  of  its  charter 
or  articles  of  incorporation,  and  shall  have  complied  with 
the  provisions  of  this  chapter."  (Bevised  Code,  N.  Dak., 
ch.  22,  sec.  3261.)  The  next  section,  among  other  things, 
required  the  appointment  of  an  agent,  to  reside  at  some 
accessible  point  in  the  territory,  on  whom  service  could 
be  made,  and  for  the  filing  of  written  notice  of  such  ap- 
pointment with  the  register  of  deeds  of  the  proper  county. 
That  act  has  recently  been  examined  and  construed  by 
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the  courts  of  both  North  Dakota  and  South  Dakota 
with  the  thoroughness  and  ability  which  characterizes 
the  decisions  of  those  tribunals,  and  resulting  in  the 
conclusion  that  the  statute  was  not  intended  as  a 
prohibition  upon  the  powers  of  foreign  corporations 
to  make  valid  contracts,  but  to  bring  them  and  their 
property  within  the  jurisdiction  of  the  courts  of  the 
territory.  (See  Wright  v.  Lee,  2  S.  Dak.,  596,  same  case 
on  rehearing,  4  S.  Dak.,  237;  Washburn  Mill  Co.  v. 
Bartlettj  3  N.  Dak.,  138;  also  Edison  Qeneral  Electric 
Co.  V.  Canadian  Pacific  Navigation  Co.,  8  Wash.,  370;  Fisk 
r.  Patton,  7  Utah,  399;  Kindel  v.  Beck  &  Pauli  Litho- 
graphing Co.,  35  Pac.  Rep.  [Colo.],  538;  State  Mutual  Fire 
Lis.  Association  v.  Brinkley  Stave  &  Heading  Co.,  31  S. 
W.  Rep.  [Ark.],  157;  Connecticut  River  Mutual  Fire  Ins. 
Co.  V.  Whipple,  61  N.  H.,  61;  Connecticut  River  Mutual  Fire 
Ins.  Co.  r.  Way,  62  N.  H.,  622;  Union  Mutual  Life  Ins.  Co. 
V.  McMillen,  24  O.  St.,  67;  Hartford  Live  Stock  Ins.  Co.  v. 
Matthews,  102  Mass.,  221;  Poivder  River  Cattle  Co.  v.  Com- 
missioners,  Custer  County,  9  Mon.,  145;  Toledo  Tie  d  Lumber 
Co.  v.  Thomas,  33  W.  Va.,  566;  Chattanooga,  R.  &  C.  R.  Co. 
V.  Evans,  14  C.  C.  A.,  116;  Fritts  v.  Palmer,  132  U.  S.,  232; 
Setfmour  v.  Slide  &  Spur  Gold  Mines,  153  U.  S.,  523.) 

We  have  not  overlooked  the  case  of  Barbor  v.  Boehm, 
21  Neb.,  450,  holding  that  notes  given  for  insurance  to  a 
company  which  had  failed  to  comply  with  the  provisions 
of  the  statute  with  respect  to  the  filing  of  a  statement 
and  procuring  a  certificate  authorizing  it  to  transact 
business,  were  by  reason  of  that  fact  invalid  as  to  the 
original  parties.  It  is  sufficient,  without  quoting  at 
length  from  the  statute  therein  involved,  that  its  pro- 
visions, so  far  as  they  relate  to  the  subject  under  discus- 
sion, are  not  essentially  different  from  those  of  the  act  of 
1891  above  referred  to.  Hence  that  case,  if  accepted  as 
an  authoritative  statement  of  the  law,  must  be  regarded 
as  decisive  of  the  question  now  at  issue.  But  the  doc- 
trine thererasserted  cannot  be  reconciled  with  the  later 
decisions  of  this  court,  nor,  indeed,  with  the  earlier  case 
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of  Missouri  Valley  Ixind  Co.  v.  Bushnell,  11  Neb.,  192,  hold- 
ing that  the  grantee  of  land  by  a  deed  from  a  corporation, 
by  its  charter  prohibited  from  acquiring  or  conveyint» 
real  estate,  would  not,  in  an  action  for  the  price  of  land  so 
conveyed,  be  heard  to  allege  the  want  of  capacity  on  th<^ 
part  of  his  grantor,  and  that  such  conveyance  is  not  void 
absolutely,  but  valid  and  enforceable  unless  assailed  in  a 
direct  proceeding  by  the  state.  In  Carlow  v.  AultmaUj 
28  Neb.,  672,  following  the  case  last  cited,  it  was  held 
that  foreign  corporations  might  acquire,  hold,  and  con- 
vey land  in  this  state,  notwithstanding  section  1,  chapter 
65,  Laws,  1887,  then  in  force,  by  whicli  they  were  prohib- 
ited from  acquiring  or  disposing  of  real  estate  except  for 
certain  designated  purposes.  Myers  v,  McGavoch,  39  Neb., 
843,  presented  the  question  of  the  power  of  a  corporation 
organized  under  the  laws  of  congress  to  acquire  and  hold 
real  estate  in  violation  of  the  restrictions  imposed  by 
section  8,  article  11,  Constitution  of  1875,  viz.:  "No  rail- 
road corporation  organized  under  the  laws  of  any  other 
state,  or  of  the  United  States,  and  doing  business  in  this 
state,  shall  be  entitled  to  exercise  the  right  of  eminent 
domain  or  have  power  to  acquire  the  right  of  way,  or 
real  estate  for  depot  or  other  uses,  until  it  shall  have 
become  a  body  corporate  pursuant  to  and  in  accordance 
with  the  laws  of  this  state."  It  was  held  on  the  authority 
of  Missouri  Y alley  Land  Co,  v,  Bushnell  and  Carlow  v.  Aulf- 
fiian  that  the  title  of  the  railroad  company  to  real  estate 
acquired  in  violation  of  the  foregoing  constitutional  pro- 
hibition could  not  be  questioned  except  in  a  proceeding 
for  that  purpose  by  the  state;  and  in  Hanlwi  v.  Union  P. 
R.  Co.,  40  Neb.,  52,  the  question  was  again  examined  and 
the  doctrine  of  the  previous  cases  expressly  approved. 

No  more  radical  application  of  the  rule  here  asserted 
has  been  made  than  in  the  foregoing  decisions  by  this 
court,  since  the  act  involved  in  each  is  a  violation  of  the 
corporation's  charter  by  the  usurpation  of  powers  plainly 
prohibited,  and  not,  as  in  the  case  at  bar,  the  disregard 
of  a  mere  condition  obviously  imposed  in  the  interest  of 
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persons  dealing  with  the  class  of  associations  to  which  it 
applies.  That  Missouri  Valley  iMnd  Co.  v.  BuahnvU  should 
have  been  overlooked  in  Barhor  v.  Boehm  is  to  be  deplored, 
since  to  that  fact  must  be  attributed  the  conflicting  and 
irreconcilable  utterances  upon  the  subject  by  this  court 
That  the  last  mentioned  case  is  opposed  to  the  weight  of 
authority  is  manifest  from  the  foregoing  citations,  and 
that  it  is  unsound  in  principle  is  equally  apparent.  The 
defendant  therein  had  received  from  the  insurance  com- 
pany named  a  policy  which  was  valid  and  enforceable 
(1  Beach,  Insurance,  sec.  64,  and  cases  cited;  1  Biddle, 
Insurance,  sec.  96),  and,  therefore,  a  sufficient  considera- 
tion for  the  notes  which  were  the  subject  of  the  contro- 
versy. But  the  force  of  that  case  is  weakened  by  an- 
other fact,  which  is  that  the  cases  thei'ein  cited,  to-wit, 
.Etna  Ins.  Co.  v.  Harvetfy  11  Wis.,  412,  and  Cinvinnati 
Mvtunl  Health  Assura^ice  Co.  v.  Rorsenthal^  55  111.,  85,  appear 
to  have  been  materiallv  modified  bv  more  recent  de- 
<!isions  in  the  states  named.  {Vide  Charter  Oak  Life  Ins. 
Co.  V.  Saicyer,  44  Wis.,  387;  8tevens  v.  Pratt,  101  111.,  217; 
Alexander  v.  Tollestoti  Cliih  of  ChieagOy  110  111.,  65;  Barnes 
V.  Suddard,  117  111.,  237;  Pennsylvania  Co.  for  Inmtrance 
on  Lives  v.  Burle,  143  111.,  459.)  However  reluctant  courts 
may  be  to  overrule  cases  w^hich  for  years  have  had  the 
apparent  sanction  of  the  bench  and  bar,  there  can  be  no 
excuse  for  hesitation  when,  as  in  this  instance,  a  prior 
decision  is  both  indefensible  on  principle  and  opposed  to 
later  utterances  of  the  same  tribunal.  It  should,  in  con- 
clusion, be  remarked  that  the  writer  is  alone  responsible 
for  the  criticism  here  indulged  I'especting  the  case  of 
Barhor  v.  Boehm,  the  majority  of  the  court  preferring  to 
base  the  judgment  of  reversal  upon  the  proposition  that 
the  act  of  1891,  whatever  may  have  been  the  purpose  of 
the  legislature,  cannot  be  construed  as  affecting  con- 
tracts existing  at  the  time  it  took  effect. 

Reversed  and  remanded. 
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Hakrison  and  Nohval,  JJ. 

We  concur  in  the  judgment  just  rendered,  but  do  not 
concur  in  all  the  arguments  of  the  chief  justice  in  the 
foregoing  opinion,-  especially  those  in  conflict  with  the 
decision  in  Barbor  t\  Boehrn^  21  Neb.,  450. 


Filed  Mat  19, 1896.    No.  6481. 

1.  False  repreeentatioxiB  as  the  basis  of  an  action,  whether  for  dam- 

ages or  for  rescission  of  a  contract,  are  such  only  ,as  in  some 
manner  actuaUy  mislead  the  complaining  party  to  his  damage. 

2.  Actionable  fraud  must  relate  to  matters  material  to  the  transaction 

involved.  Mere  collateral  inducement,  although  fraudulently 
made,  of  itself  affords  no  ground  for  the  rescission  of  a  contract, 
or  for  the  recovery  of  damage  against  the  ofTending  party. 

3.  GorporationB:  Withdrawal  of  Stockholder:   Recovery  of  Pay- 

ments. Amei-ican  Building  d  Loan  A««'n  v.  Rainholt,  48  Neb.,  434, 
followed. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Allen,  J. 

Barnes  d  Tyler  and  C.  M.  Cooley,  for  plaintiff  in  error. 

George  E.  Fritchetty  John  IS.  Robinson^  smil  Powers  tfc  HaySf 
contra. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Madison 
county  by  the  defendant  in  error,  Alexander  Bear,  to 
recover  money  paid  by  himself  and  by  his  wife,  Amelia 
Bear,  to  whose  rights  he  has  succeeded  by  assignment, 
for  twenty-five  shares  of  the  capital  stock  of  the  plaintiflf 
in  error,  the  American  Building  &  Loan  Association,  a 


48    4S6 

American  Building  &  Loan  Association  v.  Alex-       S  m 

ANDER  Bear.  i  ^  ^ 
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Minnesota  corporation.  The  theory  upon  which  the  ac- 
tion is  prosecuted,  and  upon  which  a  recovery  was  al- 
lowed by  the  district  court,  is  that  the  contracts  of  sub- 
scription had  been  rescinded  on  account  of  the  fraudu- 
lent representations  by  the  association  named,  and  on 
account  of  the  breach  by  it  of  certain  express  covenants 
as  inducements  thereto.  The  issues  raised  by  the  plead- 
ings are  substantially  those  presented  in  American  Build- 
ing &  Loan  Association  v.  Rahibolt,  48  Neb.,  434,  and  sup- 
ported by  practically  the  same  evidence  on  the  part  of 
the  plaintiff  below.  It  is  not  disputed  that  the  plaint- 
iff. Dr.  Bear,  in  the  month  of  July,  1888,  subscribed  for 
and  caused  to  be  issued  in  his  own  name  fifteen  shares 
of  the  stock  of  the  said  association,  and  at  the  same  time 
subscribed  for  ten  shares  in  the  name  of  his  wife.  It  is 
further  shown,  and  not  disputed,  that  assessments  upon 
said  stock  were  regularly  paid  by  him  until  the  month 
of  August,  1891,  during  which  period  he  acted  as  the 
agent  of  his  wife  in  all  matters  pertaining  to  the  shares 
issued  in  her  name.  As  in  American  Building  d  Loan 
Association  v.  Rainbolty  the  only  representation  alleged 
with  respect  to  existing  matters  is  that  contained  in  the 
printed  circular  regarding  the  existence  of  an  advisory 
board.  But  that  statement,  it  is  argued,  affords  no 
ground  for  the  rescission  of  the  contracts  of  subscription^ 
in  view  of  the  fact  that  there  is  neither  allegation  nor 
proof  that  the  rights  of  stockholders  have  been  even  re- 
motely prejudiced  by  the  non-existence  of  such  board. 
Nor  are  we  warranted  in  presuming  that  the  affairs  of 
the  association  would  have  been  more  wisely  or  success- 
fully conducted  with  the  assistance  of  such  a  body, 
whose  functions  are  undefined  by  charter  or  by-law,  and 
which  would  in  a  legal  sense  be  answerable  to  nobody 
for  its  actions.  There  is,  indeed,  no  charge  of  misrepre- 
sentation as  respects  the  actual  condition  of  the  associa- 
tion, or  the  management  of  its  business  prior  to  the 
alleged  abrogation  of  the  local  board  in  the  month  of 
August,  1891. 
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False  representations  as  the  basis  of  an  action, 
whether  for  damages  or  for  the  rescission  of  a  contract, 
are  such  only  as  in  some  manner  actually  mislead  the 
complaining  party  to  his  damage.  "A  statement  made 
with  intent  to  defraud  a  subscriber,  but  without  that 
eflfect,  is  immaterial;  mere  intent  without  damage  is 
insufficient"  (1  Cook,  Stock  &  Stockholders  [3d  ed.], 
149.  See,  also,  Keller  v.  Johnson^  11  Ind.,  337;  Robertson 
V.  Parks  J  76  Md.,  118;  Waintoright  v.  WesJce^  23  Pac.  Rep. 
[Cal.],  12.)  True,  it  is  alleged  that  the  association,  in 
order  to  induce  the  plaintiff  below  and  others  to  sub- 
scribe for  its  stock,  represented  that  its  affairs  "were 
and  should  be  supervised  by  an  advisory  board  consist- 
ing of  a  large  number  of  well-known  and  eminent  citizens 
of  the  states  of  Minnesota  and  Iowa;  that  such  repre- 
sentations were  false  and  fraudulent  and  known  by  it 
[the  association]  so  to  be  at  the  time  they  were  made, 
and  the  said  parties  so  subscribed  for  said  stock  as  afore- 
said believing  the  same  to  be  true,  and  were  induced 
thereby  to  make  said  subscriptions."  But,  as  above  inti- 
mated, a  reference  to  the  circular  mentioned  in  the  peti- 
tion fails  to  disclose  any  representation  whatever  re- 
specting the  powers  or  duties  of  the  advisory  board,  or 
to  indicate  that  it  was  to  be  in  any  manner  charged  with 
the  responsibility  of  supervising  the  affairs  of  the  asso- 
ciation. It  is  elementary  law  that  actionable  fraud  must 
in  some  manner  pertain  to  matters  material  to  the  trans- 
action involved.  The  representations  relied  upon  at 
most  relate  to  matters  of  collateral  inducement  only,  and 
which  of  themselves  afford  no  ground  for  the  rescission 
of  the  contracts  of  subscription.  {First  Nat.  Bank  of 
Bamesvillej  0.,  v.  Toouniy  11  Neb.,  328;  Noel  v.  Horton^ 
50  la.,  687;  Hall  t?.  Johmmij  41  Mich.,  286;  Pomeroy, 
Equity  Jurisprudence,  sec.  598.)  There  is  on  principle  a 
wide  difference  between  the  representations  proved  and 
false  statements  respecting  the  personnel  of  managing 
directors,  and  possibly  of  a  local  board  such  as  contem- 
plated in  this  instance,  since  the  powers  of  governing 
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boards  of  corporations  are  clearly  defined  by  law,  and 
the  character  of  the  persons  comprising  such  bodies  is 
presumably  one  of  the  inducements  for  the  relation  as- 
sumed toward  them  by  stockholders,  with  its  attendant 
responsibilities. 

The  other  questions  discussed  by  counsel  were  consid- 
ered in  American  Building  d  Loan  Association  v.  Bainbolty 
48  Neb.,  434,  and  will  not  be  here  examined. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Ebverseid. 


48    4581 

^  1^1  Homer  A.  Miller  v.  Prank  Strivbns. 

57    243) 

Piled  May  19, 1896.    No.  6578. 

1.  NegUgence:  Question  fob  Juby.    Where  from  a  given  state  of  facts 

reasonable  men  may  draw  different  conclusions  respecting  the 
subject  of  negligence,  the  question  is  one  of  fact  for  the  Jury. 

2.  :  Evidence.    It  is  for  the  Judge  to  determine  what  acts  of 

omission  or  commission  are  evidence  of  negligence,  but  it  is  the 
province  of  the  Jury  to  say  what  conclusion  such  evidence  war- 
rants. 

3.  Runaway  Team:  Collision:   Action  fob  Damages:   Vebdict  fob 

Defendant.  Evidence  examined,  and  held  to  sustain  the  verdict 
and  Judgment  complained  of. 

Error  from  the  district  court  of  Cedar  county.  Tried 
below  before  Norris,  J. 

Wilbur  F.  Bryant^  for  plaintiff  in  error. 

/.  C.  Engelmanj  contra. 

Post,  C.  J. 

This  was  an  action  by  Miller,  the  plaintiff  in  error,  in 
the  district  court  for  Cedar  county,  to  recover  for  the 
nefi;ligence  of  the  defendants  therein,  Frank  Strivens  and 


Vol.48]  JANUARY  TERM,  1896.  459 


Miller  V.  Strlvens. 


Knight  Strivens,  in  suffering  to  escape  from  their  cus- 
tody and  control  a  vicious  and  unmanageable  team  of 
horses.  That  the  horses  mentioned  escaped  from  cus- 
tody at  the  time  alleged  and  in  their  flight  collided  with 
the  plaintiff's  carriage,  to  his  damage,  is  a  proposition 
not  controverted  either  by  the  pleadings  or  proofs;  but 
the  jury,  guided  bj'  proper  instructions,  found  upon  the 
issue  of  negligence  in  favor  of  the  defendant,  Frank 
Strivens, — ^the  cause  having  been  dismissed  during  the 
trial  as  to  the  other  defendant, — and  to  secure  a  review 
of  the  judgment  based  upon  the  verdict  thus  rendered 
this  proceeding  is  prosecuted. 

From  the  evidence  adduced  by  the  defendant  in  error 
it  appears  that  he  purchased  said  team  a  week  or  ten 
days  previous  to  the  occurrence  whicli  is  the  basis  of  this 
action;  that  he  had  on  the  day  in  question  driven  from 
his  home  to  the  village  of  Coleridge,  about  five  miles  dis- 
tant, for  the  purpose,  among  others,  of  exchanging  some 
wheat  for  flour  at  the  village  mill.  On  arriving  at  the 
mill  he  left  his  team  and  spring  wagon  in  charge  of  his 
brother,  a  lad  eighteen  years  of  age,  while  transacting 
his  business  thereat,  and  was  engaged  in  carrying  flour 
to  his  wagon  when  the  team  took  fright,  with  the  result 
stated.  It  is  further  shown,  and  not  disputed,  that 
Charles  Strivens,  the  boy  above  mentioned,  was,  when 
said  horses  became  unmanageable,  holding  them  by 
the  bits,  and  that  the  defendant  on  observing  their  fright 
hastily  caught  hold  of  the  lines,  but  was  unable  to  pre- 
vent their  escape.  The  latter,  according  to  his  own  tes- 
timony, was  unaware  of  any  vicious  propensities  of  the 
said  horses,  or  either  of  them;  and  Mr.  Snow,  from 
whom  they  were  purchased  by  him,  testified  that  he,  the 
witness,  had  never  known  them  to  run  away,  although 
they  had  been  driven  by  his  wife  and  boy.  It  is,  however, 
alleged,  as  bearing  upon  the  question  of  negligence,  that 
tlie  defendant's  brother,  Charles  Strivens,  is  a  cripple 
and  not  a  safe  or  proper  person  to  leave  in  charge  of  an 
unhitched  team  of  horses.     On  the  other  hand,  the  said 
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Charles,  according  to  the  testimony  of  the  defendant's 
witnesses,  although  crippled  in  one  arm,  is  accustomed 
to  the  use  and  management  of  horses  for  all  purposes 
incident  to  farm  work.  The  question  of  negligence  was^ 
in  view  of  the  evidence  upon  which  the  cause  was  sub- 
mitted, purely  one  of  fact,  and  with  the  verdict  and  judg- 
ment based  thereon  we  can  perceive  no  ground  for  inter- 
ference. The  facts,  even  upon  the  plaintiff's  own  theory, 
are  such  as  to  warrant  different  conclusions  respecting 
the  question  at  issue,  and  would  have  been  quite  suffi- 
cient to  sustain  a  finding  that  the  defendant  was  not 
guilty  of  actionable  negligence  in  leaving  the  team  in 
charge  of  his  brother  during  the  time  required  for  the 
transaction  of  his  business  at  the  mill.  (City  of  lAncoln  tv 
(rilHlanj  18  Neb.,  114;  Chicago^  B.  &  Q.  R.  Co.  v.  Landaney\ 
36  Neb.,  643.) 

Exception  was  taken  to  the  refusal  of  the  foUowinfr 
request  to  instruct:  "You  are  instructed  that  if  a  horse 
is  left  unhitched,  this  of  itself  is  negligence  which  will 
render  the  owner  or  party  in  charge  thereof  liable  for 
all  injuries  resulting  therefrom."  The  court  certainly 
did  not  err  in  refusing  the  foregoing  request.  The  facts 
proved  were,  according  to  instructions  given,  to  be  con- 
sidered as  evidence  of  negligence,  but  the  conclusion  to 
be  drawn  from  such  evidence  was,  according  to  the 
recognized  practice  in  this  state,  a  question  for  the  jury. 
(American  Water-Works  Co.  v.  Dougherty ^  37  Neb.,  373; 
Missouri  P.  R.  Co.  v.  Baier,  37  Neb.,  235;  Omaha  Street 
R.  Co.  V.  Craig,  39  Neb.,  601;  Chicago,  B.  &  Q.  R.  Co,  v. 
Oleson,  40  Neb.,  889.) 

Complaint  is  also  made  of  the  refusal  of  instruction 
No.  6,  relating  to  the  measure  of  damage,  but,  in  view  of 
the  verdict  for  the  defendant,  the  ruling  assigned  is  at 
most  error  without  prejudice. 

Judgment  affirmed. 
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Home  Fire  Insurance  Company  op  Omaha  v.  John  C.    «  m 

58    641 

Arthur.  — 

Filed  May  19, 1896.    No.  6660. 

1.  Recovery  for  CommissioiiB  and  Attorney's  Fees.    Eyidence  ex- 
amined, and  held  to  sustain  the  judgment  complained  of. 

.2.  Pleading:  Failure  to  Attach  Exhibit.  The  failure  to  attach  an 
exhibit,  to  which  reference  is  made  in  a  pleading,  is  not  of  itself 
ground  for  a  demurrer,  provided  the  matters  alleged  in  such 
pleadings  amount  to  a  cause  of  action  or  defense. 

Z.  :  .    A  pleading  in  which  the  only  cause  of  action  is  for 

''money  due,  as  per  account  hereto  attached,  and  marked  Exhibit 
B,"  but  which  is  accompanied  by  no  exhibit  or  allegation  show- 
ing the  nature  of  the  alleged  indebtedness,  fails  to  state  a  cause 
of  action. 

Error  from  the  district  court  of  Thurston  county. 
Tried  below  before  Norris,  J. 

John  F.  Talbottj  for  plaintiff  in  error. 

y.  M.  FransCy  contra. 

Post,  C.  J. 

The  judgment  complained  of  in  this  proceeding  is  the 
result  of  two  causes,  one  of  which  originated  before  a 
justice  of  the  peace  and  the  other  before  the  county  judge 
of  Thurston  county.  In  the  district  court,  to  which  one 
cause  had  been  removed  by  petition  in  error,  and  the 
other  by  appeal,  they  were  by  consent  of  parties  consoli- 
dated for  trial.  The  defendant  in  error,  who  was  desig- 
nated as  plaintiff  in  the  consolidated  action,  by  his  peti- 
tion claimed  the  sum  of  |12.45,  being  a  balance  of  ?7.25 
due  as  commissions  upon  premiums  for  insurance  written 
by  him  while  acting  as  agent  for  the  defendant  company, 
and  the  further  sum  of  (5.20  for  services  rendered  as  an 
attorney  at  law.  The  answer,  which  puts  in  issue  the 
material  allegations  of  the  petition,  is  accompanied  by  a 
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counter-claim  in  the  following  language:  "At  the  com- 
mencement of  this  action  the  plaintiff  was  and  now  is 
indebted  to  this  defendant  in  the  sum  of  |11.55  by  ac- 
count which  is  here  attached  and  marked  Exhibit  ^V/ 
Wherefore  it  prays  judgment/'  etc.  There  is,  however, 
no  exhibit  accompanying  the  answer,  or  allegation  of 
any  kind  indicating  the  nature  of  the  defendant's  claim. 
Upon  a  trial  of  the  issues  thus  joined  to  the  court,  a  jury 
being  waived  by  the  respective  parties,  there  was  a  find- 
ing and  judgment  for  the  plaintiff  therein  for  the  full 
amount  of  his  claim,  and  which  has  by  means  of  the 
petition  in  error  of  the  defendant  company  been  removed 
into  this  court  for  review. 

There  is  no  dispute  respecting  the  amount  of  insurance 
written  by  the  defendant  in  en*or,  the  controversy  beinj»: 
confined  to  the  rate  of  commission  he  is  entitled  to 
charge  therefor.  Evidence  was  introduced  tending  to 
prove  that  the  service  for  which  he  claims  was  rendered 
under  and  by  virtue  of  a  written  agreement,  which  is 
made  a  part  of  the  bill  of  exceptions.  If  computed  in 
accordance  with  the  terms  of  said  agreement,  his  commis- 
sions have  been  paid  in  full  and  there  is  due  from  him 
to  the  plaintiff  in  error  a  balance  on  account  of  premiums 
received.  On  the  other  hand,  he  had,  according  to  his 
own  testimony,  for  reasons  not  material  to  this  contro- 
versy, quit  the  service  of  the  plaintiff  in  error  under  said 
agreement  previous  to  the  time  in  question,  and  the  in- 
surance claimed  for  was  written  by  him  under  a  subse- 
quent special  agreement.  Upon  that  issue  the  evidence 
is  conflicting,  but  suflicient  to  sustain  the  finding  of  the 
district  court.  What  has  been  said  respecting  the  charge 
for  commissions  applies  as  well  to  the  claim  for  service 
of  the  defendant  in  error  as  an  attorney  at  law  in  secur- 
ing judgment  in  behalf  of  the  plaintiff  in  error  upon  a 
note  payable  to  the  order  of  the  latter.  It  is  not  dis- 
puted that  the  commissions  provided  by  the  agreement 
mentioned  were  intended  as  compensation  in  full  for 
all  service  rendered  by  the  defendant  in  error  in  making 
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coUection  of  notes  taken  by  him  for  premiums;  but  ac- 
cording to  the  finding  of  the  district  court,  which  upon 
the  evidence  adduced  must  be  accepted  as  conclusive, 
the  service  claimed  for  was  performed  in  pursuance  of  a 
si>ecial  contract  subsequent  to  the  abrogation  of  the 
agreement  relied  upon  as  a  defense. 

Exception  was  taken  to  the  exclusion  of  evidence  in 
support  of  the  counter-claim  above  set  out.  We  are, 
however,  unable  to  say  that  the  court  erred  in  the  ruling 
complained  of.  The  alleged  counter-claim  stated  no 
cause  of  action,  and  the  evidence  offered  was  responsive 
to  no  issue  raised  by  the  pleadings. 

We  quite  agree  with  counsel  for  plaintiff  in  error  that 
the  failure  to  attach  an  exhibit,  to  which  reference  is 
made  in  a  pleading,  is  not  of  itself  ground  for  a  demurrer, 
provided  the  matters  alleged,  when  liberally  construed, 
constitute  a  cause  of  action  or  defense  {Pefley  v.  Johnson, 
30  Neb.,  529);  but  in  this  instance,  as  will  be  observed 
from  an  inspection  of  the  pleading  under  consideration, 
there  is  no  allegation  of  fact  whatever,  and  by  no  reason- 
able construction  can  it  be  said  to  state  a  cause  of  action. 
There  is  no  error  in  the  record  and  the  judgment  will  be 

Affirmed. 


Francis  Schoonover  v.  Joseph  Saunders  et  al. 

FiUED  May  19, 1896.    No.  6623. 

1.  Appeal  to  District  Court:  Dishissai*.  In  an  appeal  from  justice  or 
county  court  to  the  district  court,  if  the  appellant  fails  to  perfect 
an  appeal  in  the  requirement  of  filing  a  transcript  of  the  proceed- 
ings of  the  lower  court  within  thirty  days  of  the  rendition  of  the 
judgment,  and  a  transcript  is  procured  and  filed  by  appellee  as  is 
provided  by  statute,  or  one  has  been  filed  by  appellant  out  of  time, 
it  is  proper  practice,  under  the  provisions  of  section  1011  of  the 
Code  of  Civil  Procedure,  to  make  a  motion  to  dismiss  the  appeal. 

2. :  Laches:  Dismissal:  Evtdenob.    The  evident  finding  of  the 
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trial  court  on  the  showing  made  in  regard  to  the  laches  ot  appel- 
lant in  the  failure  to  perfect  an  appeal,  held  to  be  the  true  and 
correct  one. 

Error  from  the  district  court  of  Red  Willow  county. 
Tried  below  before  Wblty,  J. 

8.  R.  Smithy  for  plaintiff  in  error. 

RittenhouBe  &  Boyle^  contra. 

Harrison,  J. 

In  this  case  there  was  a  trial  of  the  Issues  to  the 
county  court  of  Red  Willow  county,  resulting  in  a  judg- 
ment for  defendants.  For  the  plaintiff,  in  the  course  of 
an  attempted  appeal  of  the  action  to  the  district  court, 
there  was  filed  a  transcript  of  the  proceedings  in  the 
county  court,  which,  it  is  conceded,  was  not  so  filed 
within  the  time  prescribed  by  statute.  A  motion  was 
filed  on  behalf  of  defendants  to  dismiss  the  appeal  on 
the  ground  that  the  transcript  of  the  proceedings  in 
county  court  was  not  filed  in  the  appellate  court  within 
thirty  days  from  the  rendition  of  the  judgment  in  the 
lower  court.  This  motion  was  sustained  and  the  appeal 
dismissed.  The  case  has  been  removed  to  this  court  by 
error  proceedings. 

Counsel  for  plaintiff  claims  that  the  defendants,  by 
the  motion  to  dismiss,  entered  a  general  appearance  in 
the  cause,  and  could  not  complain  that  the  transcript  was 
not  filed  in  time;  that  the  defendants  should  have  con- 
fined their  action  to  questioning,  by  proper  pleading, 
the  jurisdiction  of  the  appellate  court  In  section  1011 
of  the  Code  of  Civil  Procedure,  in  relation  to  failure  to 
perfect  appeal,  applicable  to  actions  in  county  court, 
it  is  provided  as  follows:  "If  the  appellant  shall  fail  to 
deliver  the  transcript  and  other  papers,  if  any,  to  the 
clerk,  and  have  his  appeal  docketed  as  aforesaid  within 
thirty  days  next  following  the  rendition  of  said  judg- 
ment, the  appellee  may,  at  the  first  term  of  the  district 
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court  after  the  expiration  of  thirty  days,  file  a  transcript 
of  the  proceedings  of  such  justice,  and  the  said  cause 
shall,  on  motion  of  said  appellee,  be  docketed,  and  the 
court  is  authorized  and  required,  on  his  application, 
either  to  enter  up  a  judgment  in  his  favor,  similar  to  that 
entered  by  the  justice  of  the  peace,  and  for  all  costs  that 
have  accrued  in  the  court,  and  award  execution  thereon, 
or  such  court  may,  with  the  consent  of  such  appellee, 
dismiss  the  appeal  at  the  cost  of  the  appellant  and  re- 
mand the  cause  to  the  justice  of  the  peace,  to  be  there- 
after proceeded  in  as  if  no  appeal  had  been  taken."  The 
appellant  in  the  case  at  bar  had  filed  a  transcript,  but 
without  the  statutory  time.  It  was  not  necessary  for 
the  appellee  to  file  another.  {Muldoon  v.  Levi,  25  Neb., 
457.)  It  is  proper  practice  for  the  appellee  who  desires 
to  take  advantage  of  such  a  failure  to  perfect  an  appeal, 
to  move  the  court  to  enter  up  a  judgment  in  his  favor 
similar  to  that  from  which  the  appeal  was  attempted, 
or  to  dismiss  the  appeal.  The  right  to  make  the  motion 
for  either  is  conferred  by  statute,  and  the  appearance 
may  be  in  the  manner  indicated  by  'the  statute  on  the 
subject.  An  affidavit  was  filed  on  the  part  of  plaintiff, 
by  which  it  was  sought  to  establish  that  it  was  not  be- 
cause of  any  laches  of  plaintiff  or  counsel  that  the  tran- 
script had  not  been  filed  in  time,  and  a  counter-affidavit 
was  placed  of  record  for  the  defendants.  From  an  exami- 
nation of  the  facts  shown  by  these  affidavits  as  attendant 
upon  the  procurement  of  the  transcript,  we  must  con- 
clude that  the  evident  finding  of  the  district  court  on 
this  point  was  true  and  correct,  and  it  will  be  sustained. 
No  other  alleged  errors  are  argued  in  the  brief  of  counsel 
for  plaintiff,  and  it  follows,  from  the  conclusions  reached 
on  those  presented  and  considered,  that  the  judgment  of 

the  district  court  will  be 

Affirmed. 


34 
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Joseph  B.  West  v.  City  of  Omaha. 

Filed  May  19, 1896.    No.  6589. 

1.  Municipal  Corporations:  Condemnation  Proceedings:  Waiver: 
Interest  on  Award.  A  petition  filed  with  and  acted  upon  by  the 
proper  authorities  of  the  city  of  Omaha  was  as  follows:  "We,  the 
undersigned  owners  of  the  lots  below  described  set  opposite  our  re- 
spective names,  do  hereby  petition  your  honorable  body  to  cause  to 
be  opened  and  extended  Twenty-second  street  from  the  south  line 
of  E.  V.  Smith's  Addition  south  to  Charles  street,  said  city.  In 
consideration  of  such  action  we  hereby  waive  all  right  and  claim 
to  prepayment  or  tender  of  damages  which  may  accrue  to  us  by 
the  appropriation  of  any  of  our  real  estate  therefor,  or  otherwise. 
Our  damages  to  be  duly  ascertained  and  paid  to  us  as  the  fund 
therefor  may  accrue  from  the  payment  of  assessment  or  special 
taxes  as  by  law  provided,  or  through  the  Judgment  of  the  courts. 
Said  street  so  to  be  opened  to  be  sixty-two  (62)  feet  wide,  the 
width  of  the  lots  below  described."  Held,  That  the  parties  who 
signed  the  petition  each  waived  the  right  to  have  the  damages 
awarded  to  him  by  the  appraisers  in  condemnation  proceedings  of 
his  property  taken  in  the  course  of  the  improvement  asked  by 
the  petition,  paid  at  the  time  the  property  was  taken,  and  was  not 
entitled  to  collect,  interest  on  the  amount  of  the  award  from  the 
date  of  the  appropriation  of  the  property  to  the  time  of  its  pay- 
ment from  funds  derived  from  the  collection  of  the  taxes  levied 
for  its  payment. 

2. :  :  Value  of  House:  Evidence.    Evidence  in  regard  to 

the  value  of  a  house  removed  by  plaintiff  from  premises  appropri- 
ated by  the  city  in  the  course  of  the  extension  of  a  street  and 
converted  to  his  own  use  examined,  ana  held  insufficient  to  sus- 
tain the  finding  of  the  trial  judge  on  this  point. 

Error  from  the  district  court  of  Douglas  county^ 
Tried  below  before  Scott,  J. 

Edward  W.  Simeraly  for  plaintiff  in  error. 
E.  J.  Cornish^  contra. 

Harrison,  J. 

It  appears  that  the  proper  authorities  of  the  city  of 
Omaha,  on  or  about  the  12th  of  September,  1889,  in  the 
course  of  a  proposed  extension  of  Twenty-second  street, 
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appropriated  lot  12,  in  Godfrey's  Addition  to  Omaha,  on 
which  there  was  then  a  dwelling  house,  a  barn,  and  cer- 
tain other  improvements.  The  city  authorities  had 
caused  the  property  to  be  appraised  in  whut  may  be 
termed  condemnation  proceedings,  in  the  manner  pro- 
vided by  law,  and  the  committee  of  appraisers  made  the 
following  report: 

"We,  the  undersigned  committee  duly  appointed  by 
the  mayor  and  confirmed  by  the  city  council  of  Omaha 
city,  and  having  qualified  for  the  duty  as  required  by 
law  to  assess  any  damages  that  may  arise  by  appropriat- 
ing land  for  the  opening  of  Twenty-second  street  from 
E.  V.  Smith's  Addition  to  Charles  street,  do  find  the  fol- 
lowing persons  entitled  to  the  amount  of  money  as 
placed,  to- wit: 

Joseph  B.  West,  for  lot  12,  Godfrey's  Addition . .  |3,72(> 
And  all  improvements  thereon  except  the  bam 

(the  barn  to  be  removed  by  J.  B.  West) 1,450 

"Respectfully  submitted,  with  plat  signed  and  at- 
tached, also  waiver  of  notification.* 

"W.  J.  Kennedy. 
"E.  M.  Stenberg. 
"W.  H.  Alexander." 

The  plaintiff,  and  other  parties,  filed  an  acceptance  of 
the  assessment  by  the  committee,  which  read  as  follows: 

"We,  the  undersigned,  whose  property  has  been  de- 
clared by  the  city  of  Omaha  necessary  to  be  appropriated 
for  the  opening  of  Twenty-se(*ond  street  south  from  E.  V. 
Smith's  Addition  to  Charles  street,  hereby  agree  to  ac- 
cept the  assessment  made  by  W.  K.  Kennedy,  E.  V.  Sten- 
berg, and  Alexander,  appraisers  appointed  by  the  coun- 
cil to  make  such  assessment  of  damages,  as  satisfactory.. 

"J.  M.  Marston, 
^^Pres.  Board  Trustees  Seward  St.  M.  E.  Church 

"J.  B.  West, 
**8ect.  Board  of  Trustees^ 
"E.  G.  Humphrey. 
"J.  B.  West. 
"Thos.  Mbldrum.'^ 
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After  appraisement  had  been  made  and  the  plaintiff 
had  abandoned  the  property  and  the  improvements 
thereon  to  the  use  of  the  city  in  making  the  proposed 
extension  of  the  street,  he  removed  the  house  to  another 
part  of  the  city,  and  after  placing  it  on  a  lot  and  repair- 
ing it,  sold  it.  It  appears  that  he  had  consent  of  one  or 
two  members  of  the  city  council  and  city  attorney  to 
remove  the  house,  but  it  is  conceded  that  this  permis- 
sion was  not  sufficient  and  that  his  removal  of  the  house 
was  without  any  authority  or  right.  The  city,  when  it 
l)aid  plaintiff  for  his  property,  retained  of  the  amount 
assessed  in  his  favor  by  the  appraisei's  the  sum  of  |750, 
as  the  value  of  the  house  taken  by  him.  The  payment 
was  not  made  until  about  eighteen  months  subsequent 
to  the  time  of  the  appropriation  of  the  property  by  the 
city,  and  the  payment  of  interest  on  the  sum  adjudged 
to  be  his  damages,  for  the  time  stated,  was  refused  by 
the  city.  This  action  was  brought  by  plaintiff  to  recover 
the  amount  he  claimed  to  be  due  him  for  the  house,  and 
also  interest  on  the  amount  awarded  him  by  the  ap- 
l)raisers  from  the  date  his  property  was  taken  by  the 
city  to  the  time  of  the  payment  of  the  award.  In  regard 
to  the  claim  for  interest,  the  defense  pleaded  and  urged 
in  behalf  of  the  city  was  that  the  plaintiff  had,  by  writ- 
ten instrument  filed  with  it  and  acted  upon,  waived  the 
right  to  recover  any  interest.  The  law  relating  to  the 
appropriation  of  property,  as  was  this  by  the  city,  con- 
templates that  when  the  property  is  taken  a  tender  or 
payment  of  the  damages  awarded  shall  then  be  made. 
In  order  to  a  compliance  with  this  requirement,  after 
the  improvement  has  been  decided  upon  and  the  ap- 
praisement made,  reported,  and  approved,  an  assessment 
must  be  made  and  a  fund  realized  therefrom  to  make  the 
tender  or  payment.  This  necessitates  some  delay  in  the 
commencement  of  the  projected  improvement,  and  so  it 
would  have  been  in  this  instance,  but  the  plaintiff  and 
others,  asking  for  the  extension  of  the  street,  filed  with 
the  city  authorities  the  following  petition: 
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"June  11,  1889. 

"To  the  Honorable  the  Mayor  and  Council  of  the  City  of 
Omaha:  We,  the  undersigned,  owners  of  the  lots  below 
described  set  opposite  our  respective  names,  do  hereby 
petition  your  honorable  body  to  cause  to  be  opened  and 
extended  Twenty-second  street  from  the  south  line  of 
E.  V.  Smith's  Addition  south  to  Charles  street,  said  city. 
In  consideration  of  such  action  we  hereby  waive  all 
right  and  claim  to  prepayment  or  tender  of  damages 
which  may  accrue  to  us  by  the  appropriation  of  any  of 
our  real  estate  therefor,  or  otherwise.  Our  damages  to 
be  duly  ascertained  and  paid  to  us  as  the  fund  therefor 
may  accrue  from  the  payment  of  assessment  or  special 
taxes  as  by  law  provided,  or  through  the  judgment  of  the 
courts.  Said  street  to  be  opened  sixty-two  (62)  feet 
wide,  the  width  of  the  lots  below  described. 

"Name.              Lot.                Block.  Addition. 

"J.  B.  West 12 Godfrey's  Add.'' 

The  action  of  the  city  in  respect  to  the  extension  of 
Twenty-second  street  was  in  compliance  with  the  above 
request,  and  the  improvement  was  made,  taxes  levied, 
and  when  collected  the  amount  was  paid. 

Conceding  that  if  property  is  taken  by  condemnation 
proceedings  before  payment  or  tender  of  damages  is 
made  that  the  owner  would  be  entitled  to  interest  on  the 
principal  sum,  his  due,  from  tlie  time  of  the  appropria- 
tion of  the  property  to  the  date  of  the  payment  of  such 
sum,  the  right  to  collect  interest  nmy  be  waived.  The 
only  question  urged  here  is,  Did  the  instrument  signed 
by  the  plaintiff  constitute  a  waiver  of  interest,  or  was 
the  construction  that  it  was  such  waiver  given  it  by 
the  trial  judge  a  correct  one?  This  must  be  answered 
in  the  affirmative.  The  instrument,  by  its  terms,  does 
not  delay  the  time  of  payment  beyond  what  it  would 
otherwise  have  been,  but  says:  "Proceed  with  the  im- 
provement Take  the  property  now  and  we  will  wait  for 
the  money  until  the  time  elapses  necessary  for  the  as- 
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riessments  and  their  collection."  Nothing  became  due 
the  parties  under  it  until  such  time  as  the  fund^s  were 
collected.  No  enforceable  claim  existed  in  their  favor 
until  the  time  stated  in  the  instrument.  The  right  to 
tender  or  payment  at  the  time  of  the  appropriation  of 
the  property  was  waived  in  direct  terms.  If  it.be  said 
that  this  was  a  forbearance  of  payment  of  the  awards 
for  the  necessary  length  of  time,  it  may  be  answered 
that  it  was  a  forbearam^e  or  delay,  not  at  the  instance 
<]f  the  debtor;  was  one  which,  of  the  debtor's  own  voli- 
tion, would  not  have  been  created  or  existed,  but  was 
of  the  creation  of  the  creditors,  was  at  their  instance 
and  request.  The  trial  judge  did  not  err  in  holding  that 
the  plaintiff  was  not  entitled  to  collect  interest. 

It  is  urged  that  the  judge  before  whom  the  cause  was 
tried  in  the  district  court  erred  in  finding  that  the  value 
of  the  house  removed  from  the  i)remises  by  the  plaintiff 
was  the  sum  of  $750,  and  that  the  city  autliorities  did 
right  in  retaining  of  the  award  of  the  appraisers  to 
plaintiff  the  sum  of  $750.  The  plaintiff  had  no  right  to 
the  house.  It  did  not  belong  to  him,  but  to  the  city,  and 
he  had  no  permission  to  remove  it  and  treat  it  as  his 
own,  and  by  his  so  doing  the  city  became  entitled  to 
recover  of  him  its  fair  value,  what  it  would  sell  for 
under  the  existing  conditions,  standing  on  a  lot  from 
which  the  buyer  must  remove  it,  and  if  no  more  than 
this  had  been  retained  from  the  amount  of  the  award, 
it  is  conceded  that  the  judgment  in  this  case  may  be 
affirmed  as  right.  The  highest  salable  value,  all  the 
<!onditions  being  considered  and  entering  into  tlie  esti- 
mation placed  upon  the  house  by  any  witness,  was  *H00. 
This  being  true,  there  was  no  sufficient  evidence  to  war- 
rant or  sustain  the  finding  of  a  value  of  |750,  and  the 
judgment  for  defendant,  predicated  in  part  on  such  find- 
ing, was  wrong.  It  follows  that  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Reverskd  and  remandrd. 
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Daniel  J.  Davis  bt  al.,  appellants,  v.  Ravenna   ^~^^I 
Creamery  Company  et  al.,  appellees. 

Filed  Mat  19, 1896.    No.  6486. 

3.  Contracts:  Construction.    Where  a  contract  is  ambiguous,  a  prac- 

tical construction  placed  upon  it  by  the  parties  thereto  should 
prevail  over  any  mere  technical  interpretation. 

2.  :  .    In  case  a  contract  is  partly  written  and  partly  of 

printed  form,  the  writing  controls  in  case  of  inconsistency  of 
provisions. 

2.  Subscriptions:  Construction  of  Contract.  The  contract  set  out 
in  the  opinion,  between  plaintiffs  and  various  subscribers  for 
the  erection  and  equipment  of  a  butter  and  cheese  factory,  con- 
strued, and  held  to  be  several,  and  not  joint,  and  that  each  sub- 
scriber was  liable  to  the  plaintiffs  to  the  amount  of  his  subscrip- 
tion only. 

4.  Corporations:    Subscriptions.     The   subscribers,    in   pursuance    of 

said  contract,  incorporated  under  the  laws  of  this  state.  Held, 
That  such  corporation  was  not  liable  on  the  contract,  and  that 
plaintiffs  cannot  enforce  a  mechanic's  lien  on  the  property  for  the 
amount  of  the  unpaid  subscription. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J. 

Dryden  &  Main^  for  appellants. 

Calkins  &  Pratt  and  Marston  &  Nevius^  contra. 

XORVAL,  J. 

This  is  an  action  by  Daniel  J.  Davis  and  T.  J.  Rankin, 
a  firm  doing  business  under  the  name  and  style  of  Davis 
&  Kankin,  against  the  Eavenna  Creamery  Company  and 
Erastus  Smith  and  forty -four  other  subscribers  to  the 
stock  of  said  company,  to  foreclose  a  mechanic's  lien. 
Tli(»re  was  a  decree  for  the  defendants,  and  plaintiffs 
apjx^al. 

It  appears  from  the  record  that  on  the  24th  day  of 
Aujxust,  1889,  Davis  &  Rankin  entered  into  a  written 
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agreement  with  the  individual  defendants  to  erect  and 
equip  a  butter  and  cheese  factory  at  Kavenna  according 
to  certain  specifications.  The  following  is  a  copy  of  the 
contract,  excepting  the  parts  not  material  to*  the  present 
inquiry : 

"We,  Davis  &  Kankin,  parties  of  the  first  part,  hereby 
agree  with  the  undersigned  subscribers  hereto,  parties 
of  the  second  part,  to  build,  erect,  complete,  and  equip 
for  said  parties  for  the  second  part  a  combined  butter 
and  cheese  factory,  at  or  near  Ravenna,  Nebraska,  as 
follows,  to- wit:  •  •  ♦  Said  building  shall  be  con- 
structed and  finished  in  substantial  accordance  with 
the  specifications  herein,  in  a  thorough  and  workman- 
like manner,  the  engine,  boiler,  and  all  the  machinery 
and  fixtures  shall  be  properly  set  up,  and  shall  be  in 
good  running  order  before  the  parties  of  the  second  part 
shall  be  required  to  pay  for  said  factory. 

"The  parties  of  the  second  part  hereby  agree  to  fur- 
nish, at  their  own  expense,  suitable  land  for  said  build- 
ing, together  with  sufficient  water  on  said  lot,  for  the  use 
of  said  building,  and  they  shall  be  credited  therefor,  as 
payment  on  said  contract,  the  sum  of  ?300;  and  it  is 
further  understood  that  in  case  the  said  second  party 
shall  fail  to  furnish  said  land  and  water  within  ten  days 
after  the  execution  of  this  contract,  then  said  Davis  & 
Sankin,  at  their  option,  may  furnish  said  land  and 
water.     •     ♦     ♦ 

"Said  Davis  &  Rankin  agree  to  erect  said  butter  and 
cheese  factory  as  set  forth  by  the  above  specifications^ 
for  the  sum  of  sixty-eight  hundred  and  fifty  dollars 
(|6,850),  payable  half  cash  when  completed,  balance  in 
four  months  from  time  the  creamery  is  completed,  by 
giving  secured  notes  at  the  rate  of  ten  per  cent  per 
annum.  And  it  is  hereby  understood  that  subscribers 
are  liable  only  for  amount  and  number  of  shares  signed 
by  them,  shares  to  be  for  one  hundred  and  fifty  dollars 
each. 

"We,  the  subscribers,  agree  to  pay  the  above  amount 
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for  said  butter  and  cheese  factory  when  completed,  pay- 
ment as  above,  and  we,  the  said  subscribers,  agree  to  ac- 
cept the  same  as  soon  as  completed  according  to  said 
specifications.  Said  building  to  be  completed  within 
ninety  days,  or  thereabout,  after  the  above  amount, 
f6,850,  is  subscribed. 

"As  soon  as  the  above  amount  of  #6,850  is  subscribed, 
or  in  a  reasonable  time  thereafter,  the  said  subscribers 
agree  to  incorporate  under  the  laws  of  the  state,  as 
therein  provided,  fixing  the  aggregate  amount  of  stock 
at  not  less  than  $6,850,  to  be  divided  into  shares  of  ?150 
each.  Said  share  or  shares  as  above  stated  to  be  issued 
to  the  subscribers  hereto  in  proportion  to  their  paid  up 
interest  herein. 

"It  is  hereby  understood  that  Davis  &  Kankin  will  not 
be  responsible  for  any  pledges  or  promises  made  by  their 
agents  or  representatives  that  do  not  appear  in  this  con- 
tract, and  a  part  thereof,  either  in  print  or  writing. 

"For  a  faithful  performance  of  our  respective  parts  of 
the  above  contract,  we  bind  ourselves,  our  heirs,  execu- 
tors, administrators,  and  assigns. 

"Executed  and  dated  this  24th  day  of  August,  1889." 

The  contract  was  executed  by  the  plaintiffs,  repre- 
sented by  a  duly  authorized  agent,  and  was  also  signed 
by  each  of  the  individual  defendants  in  the  following 
form: 

Name  of  No.  of       Amount  of  Stock 

Subscriber.  Shares.      after  Tncorj)oration. 

Erastus  Smith   3  |450 

C.  E.  Davis 1  150 

The  signature  of  Mr.  Davis  is  followed  by  the  names 
of  forty -three  others,  making  the  aggregate  amount  of 
subscriptions  $6,850.  The  factory  was  constructed  and 
equipped  by  the  plaintiffs  in  accordance  with  the  terms 
of  the  contract  upon  the  lot  furnished  by  the  subscribers 
to  the  scheme,  and  plaintiffs  have  collected,  in  cash  and 
notes  from  various  subscribers,  $5,552.76,  leaving  $997.24 
of  the  contract  price,  with  interest,  unpaid  and  unse- 
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cured,  after  deducting  f300  for  the  value  of  the  site. 
For  this  balance,  plaintiffs  filed,  within  the  statutory 
l)eriod,  a  statement  claiming  a  mechanic's  lien.  Which 
of  the  subscribers  have  failed  to  pay  or  secure  their  sub- 
scriptions the  petition  does  not  allege.  It  also  appears 
that  shortly  after  the  execution  of  the  contract,  and  in 
l)ursuance  of  its  provisions,  the  Ravenna  Creamery  CJom- 
I)any  was  incorporate<l  by  the  subscribers,  and  said  com- 
l>any  has  ever  since  been  in  possession  of,  and  operated, 
the  plant,  as  owner.  Upon  the  trial  the  district  court 
made  findings  that  the  contract  created  a  several  lia- 
bility on  the  part  of  each  subscriber  to  the  amount  of  his 
individual  subscription  only,  and  that  plaintiffs  have  no 
lien  on  the  factory  for  the  balance  due  them  for  its 
<*rection. 

This  case  hinges  upon  the  construction  to  be  placed 
ui)<)n  the  contract  above  set  out.  If  a  joint  and  several 
obligation  is  imposed  upon  the  subscribers  to  pay  the 
whole  contract  price,  then  the  decree  of  the  lower  court 
<*annot  stand.  On  the  other  hand,  if  their  undertaking 
was  several  only,  binding  them  to  pay  the  amount  set 
<)l)posite  their  respective  names,  which  sum  varies  from 
^75  to  $450,  the  plaintiffs  are  not  entitled  to  a  lien.  The 
contract  is  partially  printed  and  a  portion  in  writing. 
The  first  sentence  thereof  is  printed,  and  reads  that  "We, 
Davis  &  Eankin,  parties  of  the  first  part,  hereby  agree 
with  the  undersigned  subscribers  hereto,  parties  of  the 
second  part,"  etc.  There  are  the  following  printed 
clauses  in  the  agreement:  "The  parties  of  the  second 
part  hereby  agree  to  furnish,  at  their  own  expense,  suit- 
able lands  for  said  building,"  etc.,  and  "We,  the  subscrib- 
ers, agree  to  pay  the  above  amount  for  said  butter  and 
cheese  factory  when  completed,  payment  as  above,  an4 
we,  the  said  subscribers,  agree  to  accept  the  same  as 
soon  as  completed  according  to  said  specifications."  If 
these  clauses  were  construed  by  themselves,  without  re- 
gard to  other  provisions  relating  to  the  character  of  the 
obligation  assumed  by  the  several  subscribers,  we  would 
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not  hesitate  to  say  that  their  undertaking  was  a  joint 
one,  binding  them  to  pay  the  full  sum  of  f 6,800;  but 
there  is  another  stipulation,  which  was  written  into  the 
printed  form  used  in  preparing  the  agreement^  which 
must  not  be  overlooked  in  determining  the  purport  of 
the  contract.  It  declares  that  "it  is  hereby  understood 
that  subscribers  are  liable  only  for  the  amount  and  num- 
ber of  shares  signed  by  them,  shares  to  be  for  one  hun- 
dred and  fifty  dollars  each."  This,  taken  in  connection 
with  the  manner  in  which  the  contract  was  signed  by 
the  individual  defendants,  and  the  provision  relating  to 
the  incorporation,  shows  that  it  was  not  the  intention 
that  each  should  alone  be  liable  for  the  subscriptions  of 
all,  but  rather  that  each  person  signing  agreed  to  pay 
the  sum  subscribed  by  himself,  and  no  more.  Mani- 
festly  this  was  the  intention  of  all  the  parties  to  the 
agreement,  and  was  so  understood  by  them  at  the  time. 
This  must  have  been  the  construction  placed  upon  the 
contract  by  plaintiff's  agent,  D.  F.  Gibbons,  who  was 
«ent  by  them  to  Eavenna  to  make  settlement  after  the 
factory  was  completed.  He  testifies:  "I  began  the  work 
of  collecting  and  was  requested  by  plaintiff  to  collect 
from  each  individual;  this  I  endeavored  to  do,  although 
it  was  much  more  trouble  and  expense  to  me.  I  pro- 
ceeded in  my  work  of  collecting  until,  in  cash  and  notes, 
I  had  received  about  |5,500,  and  there  I  stuck, — couldn't 
get  any  more;  the  parties  claiming  that  those  who  had 
already  paid  did  not  owe  any  more,  and  parties  who  had 
not  paid  had  their  own  pretexts  or  reasons  for  not  pay- 
ing, or  were  worthless."  It  was  also  shown  by  this  wit- 
ness' testimony  that  he  accepted  of  some  of  the  sub- 
scribers unsecured  notes,  while  the  contract  called  for 
them  to  be  secured.  He  says  he  did  this  "simply  as  an 
evidence  of  indebtedness,  *  *  *  and  as  an  accom- 
modation to  the  various  subscribers."  It  was  after  he 
had  failed  to  collect  the  full  contract  price  that,  for  the 
first  time,  the  responsible  subscribers  were  told  that 
they  must  make  up  the  deficit;  whereupon  Mr.  Gibbons 
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was  by  them  informed  "that  each  person  was  only  holden 
for  what  he  signed."  The  evidence  discloses  that  both 
parties  regarded  the  liability  of  the  subscription  as  sev- 
eral merely,  up  to  the  time  it  was  discovered  that  the 
whole  sum  was  not  collectible,  and  we  would  be  justi- 
fied in  adopting  the  practical  construction  placed  upon 
the  contract  by  the  parties  themselves;  but  we  need  not 
rest  our  decision  upon  that  ground  alone.  It  is  a  famil- 
iar canon  of  interpretation  that  a  contract  must  be  con- 
sidered as  an  entirety  in  order  to  ascertain  the  true  in- 
tention of  the  parties.  There  is  another  well  recognized 
rule  of  construction  that  a  written  stipulation  in  a  con- 
tract will  prevail  over  a  printed  provision  therein.  Ap- 
plying these  laws  of  construction  to  the  case  at  bar,  we 
are  persuaded  that  the  contract  was  several  and  not  joint, 
and  that  each  subscriber  is  liable  onlv  for  the  amount 
he  agreed  to  pay.  While  it  is  true  the  printed  portion  of 
the  contract  contains  some  language  which  would  admit 
of  a  construction  that  the  obligation  was  joint,  still, 
reading  the  whole  agreement,  the  intention  is  manifest 
that  each  subscriber  did  not  intend  to  bind  himself  indi- 
vidually to  pay  the  entire  contract  price  of  the  factory, 
else  he  would  not  have  written  after  his  name  the 
amount  subscribed  by  him,  nor  would  it  have  been  ex- 
pressly stipulated  that  each  subscriber  should  be  liable 
for  his  own  subscription  alone. 

In  Clark,  Contracts,  p.  604,  the  author,  in  discussing 
joint  and  several  contracts,  observes:  "In  all  cases  the 
intention  of  the  parties  is  to  be  sought,  and  must  govern. 
Wherever  the  debt  is  payable  by  two  or  more  persons, 
as  where  the  words,  *we  promise,'  etc.,  are  used,  the  lia- 
bility is  prima  facie  joint,  and  not  several,  nor  joint  and 
several;  but  the  use  of  such  expressions  will  not  make 
the  promise  joint  if,  from  the  whole  instrument,  a  con- 
trary intention  appears.  *  *  *  In  the  case  of  sub- 
scriptions by  a  number  of  persons  to  promote  some  com- 
mon enterprise  the  promises,  though  joint  in  form,  are 
held  to  be  several.     Each  subscriber  is  held  to  promise 
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severally  to  pay  the  amount  of  his  subscription,  and  an 
action  against  all  subscribers  jointly  will  not  lie.  It 
clearly  appears  from  the  character  of  such  a  contrad 
that  each  subscriber  only  intends  to  bind  himself  for  his 
own  subscription,  and  this  intention  must  prevail,  not- 
withstanding the  joint  form  of  the  promise."  The  text 
is  sustained  by  numerous  authorities,  and  our  conclusion 
is  in  harmony  therewith. 

Contracts  in  form  and  essential  features  almost  identi- 
cal with  the  one  before  us  have  been  similarly  construe<l 
in  the  following  cases:  Davis  d  Rankin  Building  &  Mfg. 
Co.  V.  Barl>€r,  51  Fed.  Rep.,  148;  Davis  d  Rankin  Bvilding 
&  Mfg.  Co.  V.  Jones  J  66  Fed.  Rep.,  124;  Davis  &  Rankin 
Building  d  Mfg.  Co.  v.  Hilhboro  Creamery  Co.,  37  N.  E. 
Rep.  [Ind.],  549;  Davis  d  Rankin  Building  d  Mfg.  Co.  v. 
Booth,  37  N.  E.  Rep.  [Ind.],  818;  Davis  d  Rankin  Building 
d  Mfg.  Co.  V.  MeKinneyy  38  X.  E.  Rep.  [Ind.],  1093;  Davis 
V.  Bel  ford,  70  Mich.,  120;  Oihbons  r.  Grinsel,  79  Wis.,  365; 
Frost  r.  Williavis,  50  N.  W.  Rep.  [S.  Dak.],  964;  Gibbons 
V.  Bente,  53  X.  W.  Rep.  [Minn.],  756;  Davis  d  Rankin 
Building  d  Mfg.  Co.  v.  Murray,  60  N.  W.  Rep.  [Mich.],  437; 
Davis  d  Rankin  Building  d  Mfg.  Co.  v.  Cupp,  62  N.  W.  Rep. 
[Wis.],  520. 

The  only  case  directly  in  point  that  has  been  called  to 
our  attention  which  holds  that  a  contract  like  the  one  at 
bar  imposed  a  joint  liability  is  Dams  v.  Shafer,  50  Fed. 
Rep.,  764,  which  decision  the  circuit  court  of  appeals  for 
this  circuit  declined  to  follow  in  Davis  d  Rankin  Building 
d  Mfg.  Co.  V.  Jones,  66  Fed.  Rep.,  124,  and  it  was  expressly 
disapproved  in  some  of  the  other  cases  cited  above. 

In  Davis  d  Rankin  Building  d  Mfg.  Co.  v.  Knoke,  57  N.  W. 
Rep.  [Minn.],  62,  it  was  held  that  the  defendant  assumed 
a  joint  obligation  to  pay  the  contract  for  the  erection 
and  equipment  of  a  creamery.  It  is  distinguishable  from 
this  case.  The  contract  there  construed  was  materially 
different  from  the  one  under  consideration.  It  contained 
a  provision  to  the  effect  that  the  subscribers,  after  paying 
twenty-five  per  cent  in  cash,  should  settle  the  balance 
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"by  good  approved  joint  notes."    Clearly  they  jointly  as- 
sumed the  payment  of  the  contract  price. 

In  Davis  v.  Bronson,  50  N:  W.  Rep.  [N.  Dak.],  836j  cited 
to  support  plaintiff's  interpretation  of  the  contract,  there 
is  this  resemblance  to  the  case  before  us:  The  same  par- 
ties were  plaintiffs  in  both  suits,  and  each  contract  was 
for  the  erection  and  equipment  of  a  creamery.  In  the 
case  alluded  to  the  defendants  stipulated  to  pay  |5,000 
for  the  plant,  and  there  was  a  general  agreement  on  the 
part  of  all  to  pay  the  sum,  which  was  not  varied  or  modi- 
fied by  any  other  clause  in  the  agreement.  The  promise 
being  a  joint  and  not  a  several  one,  it  was  correctly  de- 
cided that  each  subscriber  was  holden  not  only  for  the 
amount  of  his  own  subscription,  but  for  that  of  the  others 
as  well. 

In  Holt  V.  Field,  25  Fed.  Rep.,  123,  the  question  here 
involved  did  not  arise  and  was  not  passed  upon.  The 
decided  weight  of  authority,  as  well  as  better  reason^ 
sustained  the  conclusion  we  have  reached.  The  contract 
being  a  several  one,  and  plaintiffs  having  agreed  to 
accept  the  individual  obligation  of  the  seve»al  subscrib- 
ers, no  personal  judgment  can  be  recovered  against  them 
for  the  balance  due. 

Is  the  Ravenna  Creamery  Company  liable  for  the  un- 
paid contract  price,  and  can  a  lien  be  enforced  against 
the  plant  in  its  hands?  Counsel  for  plaintiffs  argue 
for  the  affirmative  of  the  proposition.  To  us  it  seems 
that  the  conclusion  reached  as  to  the  character  and  scope 
of  the  contract,  in  effect,  settles  these  points  adversely  to 
the  contention  of  counsel.  If  the  corporation  is  person- 
ally liable  it  is  not  because  of  any  contract  it  entered  into 
with  plaintiffs,  for  it  made  none.  No  intent  to  bind  the 
corporation  is  disclosed  by  the  agreement  set  out  in  this 
opinion,  nor  does  it  appear  from  the  record  that  it  ever 
assumed  the  payments  of  the  several  subscribers.  The 
contract  being  several,  plaintiffs  were  not  entitled  to  a 
mechanic's  lien  on  the  joint  property  for  the  unpaid  con- 
tract price.     Whether  a  lien  can  be  enforced  upon  the 
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separate  interests  of  the  delinquent  subscribers  does  not 
arise  in  this  case,  since  the  petition  is  framed  upon  the 
theory  that  the  contract  was  joint,  and  not  several,  and 
it  does  not  aver  which  subscribers  have  failed  to  pay. 
To  hold  that  plaintiffs  can  enforce  a  lien  on  this  property 
would  indirectly  require  each  paying  subscriber  to  pay 
more  than  he  expressly  promised.  The  conclusion  is  irre- 
sistible that  the  corporation  defendant  cannot  be  sub- 
jected to  a  personal  judgment,  nor  can  a  mechanic's  lien 
be  enforced  on  its  property  for  the  impaid  contract  price* 
(See  authorities  already  cited.)    The  decree  is 

Affirmed. 


M.  E.  Beall,  appellee,  v.  C.  F.  Martin  et  al., 

APPELLANTS. 
Filed  May  19, 1896.    No.  6522. 

1.  Beformatlon  of  Deed.    A  court  of  equity  may  reform  a  deed  so  as 
to  comply  with  the  intention  of  the  parties. 

2. :  E3vn)ENCE.    Held,  That  the  decree  in  this  case  is  sustained 

by  sufficient  evidence. 

Appeal  from  the  district  court  of  Harlan  county. 
Heard  below  before  Beall,  J. 

John  Everson,  for  appellants. 

C.  C.  Flatishurgj  contra. 

NORVAL,  J. 

This  is  an  appeal  from  a  decree  reforming  a  deed. 
September  27,  1892,  the  plaintiff,  M.  E.  Beall,  being  the 
owner  of  the  northeast  quarter  of  section  12,  town  1, 
range  19  west,  conveyed  the  same  by  warranty  deed  to 
C.  F.  Martin,  one  of  the  defendants  herein,  the  wife  of  the 
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plaintiff  joining  in  said  conveyance.  At  the  time  of  the 
transfer,  one  J.  C.  Black  was  in  possession  of,  and  culti- 
vating, the  land  and  the  crops  thereon,  as  BealPs  tenant, 
his  lease  not  expiring  until  March  1,  1893.  Plaintiff  con- 
tends that  the  agreement  and  understanding  between 
the  vendor  and  vendee  was  that  the  sale  was  made  sub- 
ject to  the  lease  of  said  Black,  and  that  plaintiff  should 
retain  the  landlord's  share  of  the  crops,  and  that  through 
the  omission  of  the  person  who  prepared  the  deed  and 
took  the  acknowledgment  of  the  grantors  thereto,  it 
failed  to  contain  any  reservation  in  regard  to  the  lease 
or  the  growing  crops.  Upon  plaintiff's  discovering  the 
mistake  in  the  deed,  and  learning  that  Martin  claimed 
the  right  to  gather  the  crops,  this  action  was  instituted 
to  reform  the  deed  to  conform  to  the  true  and  actual  con- 
tract of  the  parties,  and  a  temporary  injunction  was  also 
granted  restraining  defendants  from  gathering  the  rent 
corn,  which  injunction  was  subsequently  dissolved  by 
the  court. 

Complaint  is  made  of  the  allowing  of  the  injunction. 
If  it  was  wrongfully  issued,  that  question  cannot  be  now 
litigated,  since  the  injunctional  order  was  subsequently 
vacated  by  the  court,  which  cured  the  error,  if  any,  in 
the  original  granting  of  the  writ.  If  defendants  were 
damaged  by  reason  of  the  issuance  of  the  temporary 
order  of  injunction,  their  remedy  is  upon  the  bond  given 
by  the  plaintiff,  in  order  to  obtain  the  writ. 

That  a  court  of  equity  has  the  power  to  decree  the 
reformation  of  a  deed  so  as  to  make  it  express  the  true 
intention  of  the  party  is  clear.  {Cox  v.  Ellsworth^  18  Neb., 
()64;  Palmer  v.  Windrom^  12  Neb.,  494;  Hilton  v.  Crooker, 
30  Neb.,  707.)  The  evidence  introduced  by  plaintiff 
tends  to  establish  that  Beall  reserved  the  corn;  that  the 
real  agreement  was  not  expressed  in  the  deed;  but  that 
through  mistake  the  scrivener  who  prepared  the  instru- 
ment for  execution  did  not  insert  in  said  deed  a  reserva- 
tion in  favor  of  the  plaintiff  of  his  share  of  the  crops  and 
the  possession  of  the  premises  until  the  expiration  of 
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Slack's  lease,  in  accordance  with  the  terms  of  the  con- 
tract of  the  vendor  and  vendee.  The  testimony  intro- 
duced by  the  defendants  squarely  contradicts  that  given 
on  behalf  of  the  plaintiff.  We  are  fully  persuaded  the 
evidence  adduced  was  suflBicient  to  support  the  decree, 
And  it  is  accordingly 

Affirmed. 


48    481 
M    220 


Enos  Corht,  appellee,  v.  Plummer,  Perry  &  Company,  I  ^  \n 

APPELLANTS.  |I  6^) 

Filed  May  19, 1896.    No.  6520. 

X  Homestead:  Value  of  Claimant's  Interest:  Liens.  The  extent  of 
a  homestead  is  to  be  determined  by  the  claimant's  interest  in  the 
land,  and  not  by  the  fee-simple  value  of  the  premises.  In  de- 
termining his  homestead  interest,  valid  mortgages  and  other  liens 
are  to  be  deducted  from  the  value  of  the  land,  and  not  from  the 
$2,000  homestead  exemption.  (Hoy  v.  Anderson,  39  Neb.,  386;  Prugh 
V.  Portsmouth  Savings  Bank,  48  Neb.,  414.) 

2.  :   :    :    Purchaser's  Title.    When  a  homestead 

does  not  exceed  the  value  of  the  statutory  exemption  of  |2,000,  a 
purchaser  takes  it  free  from  any  judgment  against  the  vendor 
obtained  subsequent  to  the  acquiring  of  the  homestead,  unless 
based  upon  a  debt  secured  by  a  mortgage,  mechanic's,  laborer's, 
or  vendor's  lien.    Corey  v.  Schuster,  44  Neb.,  269,  followed. 

Z,  :  Proceeds  of  Sale.  The  proceeds  arising  from  the  volun- 
tary sale  of  a  homestead,  not  exceeding  $2,000,  are  protected  for 
the  period  of  six  months  thereafter  against  legal  process  to  the 
same  extent  as  the  homestead  itself.  Prugh  v,  Pw^tsmouth  Savings 
Bank,  48  Neb.,  414,  followed. 

4.  :  Purchaser's  Title:  Judgment  Liens.   When  the  homestead 

of  less  value  than  $2,000  is  conveyed,  a  judgment  recovered  against 
the  vendor,  after  the  filing  of  the  contract  of  sale  and  before  the 
payment  of  the  remainder  of  the  purchase  price  and  the  execution 
and  delivery  of  the  deed,  upon  a  debt  for  the  payment  of  which 
such  homestead  is  not  liable,  is  not  a  lien  upon  such  land  or  the 
unpaid  purchase  money.    Schrihar  v,  Piatt,  19  Neb.,  625,  followed. 

5.  Judgment  Liens:  Homestead.    Oowtnay  v.  Parker,  16  Neb.,  311,  21 

Neb.,  582,  and  Olander  v.  Tighe,  43  Neb.,  344,  distinguished. 

35 
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Appeai.  from  the  district  court  of  Clay  county.  Heard 
below  before  Hastings,  J. 

A.  (r.  Greenlee  and  Marquett^  Deweese  db  Hally  for  appel- 
lants. 

E,  E,  Hair  grove  and  Frank  B.  Hawky  contra. 

NORVAL,  J. 

This  was  an  action  by  Enos  Corey  against  Plumnier^ 
Perry  &  Co.  to  have  a  judgment  decreed  not  to  be  a  lien 
upon  eighty  acres  of  land  owned  *  by  the  plaintiff,  by 
reason  of  the  same  being  a  homestead.  There  was  a  de- 
cree for  plaintiff,  and  defendants  appeal. 

Upon  the  facts  there  is  no  dispute.  Alonzo  A.  Corey^ 
on  the  5th  day  of  July,  1886,  by  a  patent  from  the  United 
States  acquired  title  to  the  south  half  of  the  southwest 
quarter,  and  the  south  half  of  the  southeast  quarter  of 
section  24,  township  8  north,  of  range  5  west,  under  and 
by  virtue  of  the  act  of  congress  "to  secure  homesteads  to 
actual  settlers  on  the  public  domain,"  approved  May  20, 
1862.  From  the  date  of  said  patent,  continuously,  until 
the  13th  day  of  March,  1888,  said  Alonzo  A.  Corey,  to- 
gether with  his  wife  and  children,  resided  upon  and  oc- 
cupied said  tract  as  a  homestead.  On  the  date  last 
aforesaid  said  Alonzo  A.  Corey  and  his  wife  sold  the  said 
south  half  of  the  southwest  quarter  to  their  son,  Enos 
Corey,  the  plaintiff  herein,  for  the  agreed  consideration 
of  |1,300,  payable  as  follows:  One  hundred  dollars  cash, 
four  hundred  dollars  March  1,  1889,  four  hundred  <lol- 
lars  March  1, 1891,  and  four  hundred  dollars  on  March  1^ 
1893,  with  interest  on  all  deferred  payments.  The  con- 
tract, after  being  reduced  to  writing,  was  duly  executed 
and  acknowledged  by  all  parties,  and  was  recorded  in  the 
office  of  the  county  clerk  of  Clay  county  on  the  17th  day 
of  May,  1888.  In'^March,  1891, plaintiff  paid  in  full  the 
unpaid  purchase  price,  and  the  vendors  thereupon  exe- 
cuted to  him  a  deed  of  general  warranty  for  said  eighty 
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acres  as  in  said  contract  provided,  which  was  duly  re- 
corded in  Clay  county  on  the  16th  day  of  March,  1891. 
The  value  of  the  entire  quarter  section  did  not  exceed 
the  sum  of  |2,000  over  and  above  the  mortgage  liens, 
thereon  at  the  time  the  sale  was  made  to  the  plaintiff. 
The  defendants  Plummer,  Perry  &  Co.,  on  the  7th  day  of 
June,  1888,  obtained  a  judgment  against  said  Alonzo  A. 
Corey,  in  the  county  court  of  York  county,  for  the  sum  of 
|286,  besides  costs,  upon  a  debt  due  for  merchandise  sold 
and  delivered,  which  judgment  was  transcripted  to  the 
district  court  of  Clay  county,  and  entered  upon  the  exe- 
cution docket  of  said  court,  so  that  the  same  was  appar- 
ently a  lien  on  the  premises  in  controversy,  inasmuch  as 
the  legal  title  of  record  to  the  property  at  that  time  ap- 
peared to  be  in  said  Alonzo  A.  Corey,  although  as  a  mat- 
ter of  fact  the  land  had  theretofore  been  sold  to  the 
plaintiff,  who  was  in  possession  of  the  premises  when  the 
judgment  was  obtained.  Plaintiff  had  no  knowledge  of 
the  existence  of  said  judgment  until  long  after  he  paid 
the  remainder  of  the  consideration  for  the  land.  Under 
the  foregoing  undisputed  facts,  it  is  obvious  that  the  said 
judgment  of  the  defendants  was  not  a  lien  upon  any  por- 
tion of  the  160  acres  so  long  as  the  same  was  owned  by 
plaintiff's  grantors.  (Hoy  v.  Andersm^  39  Neb.,  386;  Corey 
V,  Schuster^  44  Neb.,  269.)  Where  a  judgment  debtor  sells 
and  conveys  his  homestead  of  less  value  than  f 2,000,  the 
purchaser  takes  it  unaffected  by  any  judgment  against 
the  vendor  obtained  during  the  existence  of  the  home- 
stead right,  unless  based  upon  a  debt  secured  by  a  mort- 
gage, mechanic's,  or  vendor's  lien.  (Corey  v.  Schii^ster,  44 
Neb.,  269.)  Where  the  contract  of  sale  to  this  plaintiff 
was  made,  the  premises  in  question  constituted  the  home- 
stead of  his  grantors,  and  defendants'  judgment  was  not 
then  in  existence.  The  legal  title  remained  in  Alonzo  A. 
Corey  until  the  deed  was  executed,  and  he  had  a  vendor's 
lien  upon  the  land  by  virtue  of  said  contract  until  the 
purchase  money  was  paid.  The  judgment  having  been 
obtained,  and  the  transcript  filed  between  the  date  of 
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the  sale  and  the  delivery  of  the  deed,  the  defendants  in- 
sist that  the  judgment  became  a  lien  upon  the  land  to  the 
extent  of  the  purchase  money  then  unpaid,  and  to  sup- 
port the  proposition  the  following  cases  are  relied  upon: 
Courtnay  v.  Parker,  16  Neb.,  311,  21  Neb.,  582;  Olander  v. 
Tighe,  43  Neb.,  344.     Those  decisions,  it  is  true,  hold  that 
a  judgment  recovered  in  the  district  court  against  a 
vendor  of  real  estate  who  had  not  executed  a  deed  there- 
for and  had  not  received  the  entire  consideration  is  a  lien 
upon  the  interest  of  the  vendor  for  the  unpaid  purchase 
price;    but  those  cases  are  not  in  point  here,  and  are 
<♦] early  distinguishable  from  the  case  at  bar.     In  every 
one  of  the  authorities  relied  upon  as  precedents  an  exe- 
cution had  been  levied  upon  the  land,  and  the  real  estate 
at  the  time  of  the  contract  of  sale  was  entered  into  was 
not  the  homestead  of  tlie  vendor,  while  in  this  case  no 
execution  has  ever  been  issued  upon  the  judgment,  and 
the  premises,  at  the  time  of  the  purchase,  were  occupied 
by  Alonzo  A.  Corey  as  a  homestead,  and  the  same  was 
not  subject  to  forced  sale  on  execution  issued  against 
him.     The  land  being  exempt  as  a  homestead,  the  pur- 
<*liase  money  was  likewise  exempt,  for  the  period  of  six 
months  after  the  receipt  thereof,  under  section  16,  chap- 
ter 36,  Compiled  Statutes,  which  provides:  "If  the  home- 
stead be  conveved  by  the  claimant,     *     ♦     *     the  pro- 
ceeds of  the  sale,     »     »     *     not  exceeding  the  amount 
of  the  homestead  exemption,  shall  be  entitled,  for  the 
period  of  six  months  thereafter,  to  the  same  protection 
against  legal  process  and  the  voluntary  disposition  of 
the  claimant  which  the  law  gives  to  the  homestead." 
The  same  construction  was  recently  placed  upon  the  fore- 
going provision,  in  Prugh  v.  Portsmouth  Savings  Bank,  48 
Neb.,  414.     The  statute  exempts  the  proceeds  of  the  sale 
of  the  homestead  for  six  months  without  imposing  a  sin- 
gle condition,  not  even  that  they  should  be  held  for  the 
purpose  of  investing  in  another  homestead.     Whether 
such  proceeds  are  received  in  cash,  notes,  or  property, 
they  are  alike  within  the  protection  of  the  statute  for  the 
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period  specified.  Only  a  small  portion  of  the  purchase* 
money  was  paid  at  the  time  of  the  sale  of  the  homestead^ 
and  the  remainder  was  not  received  until  March,  1891, 
long  after  the  filing  of  the  transcript  of  the  judgment. 
It  was  exempt  for  six  months,  not  from  the  date  of  the 
sale,  but  from  the  time  it  was  paid.  To  hold  otherwise 
would  not  only  violate  the  liberal  rule  of  construction  of 
exemption  laws  in  favor  of  the  debtor  which  has  always 
obtained  in  this  state,  but  would  be  a  violation  of  the 
letter  and  spirit  of  the  statute.  Plaintiff's  grantor  had  no 
interest  in  the  lands  or  the  proceeds  arising  from  their 
sale  to  which  the  lien  of  the  judgment  could  attach. 
{fUchrihar  v.  Platty  19  Neb.,  625.)    The  decree  is  clearly 

right,  and  it  is  accordingly 

Affirmed. 


Fred  O'Chander  v.  Christian  Hansen. 

Filed  May  19, 1896.    No.  6619. 

1.  Criminal  Law:  Appeal  From  County  Court.    The  right  of  appeal 

from  the  county  to  the  district  court  in  a  criminal  prosecution  is 
restricted  to  the  defendant.  An  appeal  will  not  lie  in  favor  of  the 
complaining  witness  against  whom  a  Judgment  for  costs  has  been 
rendered. 

2.  :  Costs.    The  constitutionality  of  that  portion  of  section  322 

of  the  Criminal  Code  which  provides  for  the  rendering  of  judgment 
for  costs  against  the  complainant  not  considered  or  decided. 

Error  from  the  district  court  of  Dakota  county.    Tried 
below  before  Norris,  J. 

Jay  d  Becky  J.  B.  Barnes^  and  Mockett  &  Polky  for  plaint- 
iff in  error. 

R,  E.  EvanSy  contra. 

NORVAL,  J. 

Fred  O'Chander  filed  a  complaint  in  the  county  court 
of  Dakota  county  charging  Christian  Hansen  with  un- 
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lawfully,  wantonly,  and  maliciously  cutting  and  throw- 
ing down  a  fence  on  complainant's  land.  Hansen  was 
ari'ested,  tried,  and  found  not  guilty,  and  the  costs, 
amounting  to  ^113,  were  taxed  to  the  complaining  wit- 
ness. He  thereupon  filed  with  the  county  judge  an  ap- 
peal undertaking,  which  was  approved  by  the  latter,  and 
the  cause  w^as  docketed  as  an  appeal  in  the  district  court 
of  that  county.  Subsequently,  on  motion  of  the  county 
attorney,  the  appeal  was  dismissed  for  the  reason  that 
an  appeal  will  not  lie,  and  to  reverse  this  order  O'Chan- 
der  prosecutes  a  petition  in  error  to  this  court. 

The  judgment  for  costs  was  rendered  in  accordance 
with  section  322  of  the  Criminal  Code,  which  declares: 
^'Whenever  the  defendant,  tried  under  the  provisions  of 
this  chapter,  shall  be  acquitted,  he  shall  be  immediately 
discharged,  and  if  the  magistrate  or  jury  trying  the  case 
shall  state  in  the  finding  that  the  cimiplaint  was  mali- 
cious or  witliout  probable  cause,  the  magistrate  shall 
enter  judgment  against  the  complainant  for  all  costs 
that  shall  have  accrued  in  the  proceedings  had  ujion  such 
complaint,  and  shall  commit  such  complainant  to  jail 
until  such  costs  shall  be  paid,"  etc.  In  State  r.  EnsifjUj 
11  Neb.,  529,  that  part  of  the  foregoing  provision  which 
provides  for  imprisonment  of  the  complainant  for  failing 
to  pay  the  costs  taxed  against  him  by  the  magistrate  was 
held  to  be  unconstitutional  and  void.  And  it  is  now 
insisted  that  so  much  of  said  section  as  authorizes  the 
rendering  of  judgment  for  costs  against  a  complaining 
witness  in  a  criminal  case  cojitravenes  section  3,  article  1, 
of  the  state  constitution,  which  declares:  "No  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law,"  and  the  reasoning  and  argument  of  the 
opinion  in  State  v.  Ensign^  snpra,  is  invoked  to  support  the 
contention  of  counsel.  The  invalidity  of  the  judgment 
<?annot  be  questioned  in  this  proceeding,  or  properly  con- 
sidered and  determined  by  us  at  this  time,  unless  the 
court  below  obtained  jurisdiction  by  reason  of  the  ap- 
peal.    If  it  did  not,  it  is  obvious  that  the  court  had  no 
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authority  to  pass  upon  the  constitutionality  of  the  pro- 
vision of  the  statute  quoted,  and  consequently  no  greater 
power  is  conferred  upon  this  court  to  do  so. 

Whether  jurisdiction  was  acquired  by  the  appeal  de- 
pends upon  whether  the  complainant  had  the  right  to 
prosecute  an  appeal  or  have  the  cause  reviewed  in  that 
mode.  That  he  has  no  such  right  was  asserted  in  the 
opinion  of  State  v.  Ensign^  11  Neb.,  529.  It  must  be  con- 
ceded that  there  is  no  right  of  appeal  unless  given  by 
some  constitutional  or  statutory  provision.  Turning  to 
the  constitution  of  this  state,  section  17,  article  6,  we 
find:  "Appeals  to  the  district  courts  from  judgments  of 
county  courts  shall  be  allowed  in  all  criminal  cases,  on 
application  of  defendant;  and  in  all  civil  cases,  on  appli- 
cation of  either  party,  and  in  such  other  cases  as  may  be 
provided  by  law."  The  framers  of  that  instrument  have 
authorized  the  accused  alone  to  remove  a  criminal  action 
from  the  county  court  to  the  district  court  by  appeal. 
The  constitution  and  the  statute  alike  authorize  appeals 
from  the  county  court,  in  civil  actions,  by  either  party. 
By  section  324  of  the  Criminal  Code  the  right  of  appeal 
from  a  judgment  rendered  before  a  magistrate  in  a  crimi- 
nal prosecution,  imposing  a  fine  or  imprisonment,  or 
both,  is  allowable;  but  such  right  is  restricted  to  the 
defendant.  It  is  not  conferred  upon  either  the  state  or 
the  complainant.  That  the  judgment  for  costs  was  ren- 
dered in  a  criminal  and  not  a  civil  case  is  plain  enough, 
so  that  it  is  unnecessary  to  refer  to  the  statutory  pro- 
visions relating  to  appeals  in  civil  cases,  since  they  are 
not  applicable.  It  is  not  improbable  that  O'Chander  was 
entitled  to  have  th'e  judgment  of  the  county  court  re- 
viewed by  petition  in  error,  under  section  580  of  the  Code 
of  Civil  Procedure,  but  whether  so  or  not,  it  is  very  evi- 
dent no  right  to  appeal  has  been  given  him  either  by  the 
statute  or  the  constitution.  The  conclusion  reached  pre- 
cludes a  consideration  of  the  validity  of  section  322  of 
the  Criminal  Code,  or  the  judgment  rendered  thereunder. 
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The  judgment  of  the  district  court  dismissing  the  appeal 
was  right  and  is 

Affirmed. 


State  of  Nebraska,  ex  rel.  Anna  E.  Stewart,  v. 
William  T.  Henton,  Treasltier,  et  al. 

Filkd  May  19, 1896.    No.  6535. 

1.  School-Land  Lease:  Forfeitltbe:  Notice.  The  provision  in  rela- 
tion to  the  forfeiture  of  school-land  leases  held  by  non-residents, 
found  in  section  16,  chapter  80,  article  1,  Compiled  Statutes,  that 
"the  forfeiture  may  he  entered  by  said  board  after  ninety  days 
from  the  date  of  such  published  notice,"  held  to  have  the  same 
meaning  as  though  it  had  read  after  ninety  days  from  the  com- 
pletion of  the  publications  required  by  the  statute. 

2. :  :  .    The  forfeiture  of  a  school-land  lease  upon 

notice  published  for  less  time  than  required  by  the  statute  for  that 
purpose  held  Ineftective. 

Original  application  for  mandamus. 

W.  8.  Morlan  and  J.  A.  Cordealy  for  relator. 

A.  S.  Ghwrchilly  Attorney  General^  George  A.  Day,  Depiu^ 
Attorney  General^  and  R.  T.  Hendershoty  contra. 

Ryan,  C. 

This  proceeding  was  allowed  to  be  brought  originally 
into  this  court  for  the  reason  that  it  is  a  matter  of  public 
importance,  involving  as  it  does  the  duty  of  a  public  offi- 
cer as  an  agent  of  the  state.  The  prayer  of  the  petition 
was  that  a  writ  of  mandamus  should  issue  commanding 
William  T.  Henton,  the  county  treasurer  of  Red  Willow 
county,  to  receive  from  the  relator  the  sum  of  f  175  as  the 
full  amount  of  rentals,  interest,  and  costs  due  upon  cer- 
tain schooMand  contracts  held  by  the  relator,  and  to 
issue  a  receipt  accordingly  showing  all  delinquencies  and 
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costs  on  account  of  said  contracts  to  have  been  paid,  and 
that  the  commissioner  of  public  lands  of  this  state  and 
the  said,  county  treasurer  be  required  to  allow  the  relator 
to  redeem  said  lands  and  to  recognize  the  validity  of  said 
contracts.  Upon  the  issues  joined  a  referee,  by  agree- 
ment of  parties,  was  appointed,  and  reported  the  evi- 
dence and  the  facts  thereby  established.  To  this  report 
no  exception  has  been  filed.  We  therefore  deem  it  safe 
to  accept  these  findings  of  fact  as  correct.  It  id  not  es- 
sential that  all  the  facts  found  should  be  considered,  and 
we  shall  therefore  restrict  our  attention  to  controlling 
considerations.  The  relator,  with  her  husband,  during 
the  ownership  of  the  leases  above  referred  to,  has  been  a 
resident  of  Easton,  Pennsylvania.  On  the  9th  of  May, 
1892,  the  relator's  husband  wrote  the  following  letter, 
which  was  duly  received  by  the  officer  to  whom  it  was 
addressed,  to- wit: 

"To  the  Treamtrer  of  Red  Willoic  County ^  Nebraska — Deab 
Sm:  My  wife,  Mrs.  Anna  E.  Stewart,  is  the  owner  of  the 
Burtless  Tract,  about  six  miles  from  McCook  in  your 
county.  To  that  tract  has  been  added  recently  by  pur- 
chase the  Wickwire  160  acres.  I  have  a  letter  from 
Frank  Albrecht,  her  farmer,  reminding  me  that  the  taxes 
are  due.  Will  you  please  send  me  a  statement  and  Mrs. 
S.  will  send  you  her  check  on  a  McCook  bank  for  the 
amount  of  her  taxes.  There  are  about  $13  back  taxes 
due  of  the  Wickwire  tract,  and  if  you  will  send  statement 
of  them  and  the  accrued  interest  from  last  August  or 
September  she  will  remit  for  them.  Your  attention  will 
oblige.  Mr.  Albrecht  in  writing  me  did  not  speak  about 
receiving  my  notice  about  the  taxes — did  not  say  how 
much  they  were,  only  reminded  me  of  their  being  due — 
perhaps  thought  I  had  received  notice  from  you." 

The  county  treasurer,  on  receipt  of  the  above  described 
letter,  on  May  14, 1892,  made  a  memorandum  on  the  sheet 
of  paper  on  which  the  above  letter  had  been  written,  of 
the  amount  of  taxes  due  upon  nineteen  different  descrip- 
tions of  land  which  Mrs.  Stewart  owned  in  fee  and  which 
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constituted  the  part  of  her  ranch  of  which  she  held  full 
title,  but  made  no  note  of  the  lease  rental  due  upon  the 
other  portion  of  her  ranch  which  were  held  by  virtue  of 
contracts  of  lease  with  the  privilege  of  purchase,  as  pro- 
vided by  the  laws  of  this  state  with  reference  to  school 
lands.  From  the  foregoing  statements  it  is  very  clear 
that  there  has  been  no  such  bad  faith  as  was  reprobated 
in  imitate  v.  Scott,  18  Neb.,  597,  or  in  Richardson  v,  Prattj  20 
Neb.,  196.  Immediately  upon  being  advised  of  the  above 
amount  Mrs.  Stewart  sent  it  supposing  it  covered  all  she 
was  required  to  pay,  whether  in  the  form  of  ordinary 
taxes  or  in  the  form  of  school-land  rentals.  On  the  10th, 
17th,  and  24th  days  of  June,  1892,  the  commissioner  of 
public  lands  and  buildings  caused  to  be  published  in  a 
newspaper  in  general  circulation  a  notice  that  the  inter- 
est and  rentals  upon  the  contracts  of  sale  and  lease  held 
by  Mrs.  Stewart  were  then  delinquent,  and  that  if  said 
delinquency  was  not  paid  within  ninety  days  said  con- 
tracts would  be  declared  forfeited  by  the  board  of  educa- 
tional lands  and  funds,  and  that  said  forfeiture  would  be 
entered  of  record  in  the  manner  provided  by  law.  Of 
this  notice  Mrs.  Stewart  had  no  knowledge.  On  Sep- 
tember 14,  1892,  the  board  of  educational  lands  and 
funds  adopted  the  following  resolution:  ^^Resohedy  That 
all  leases  and  contracts  of  sale  of  all  school,  university, 
normal,  and  agricultural  college  lands,  that  were  delin- 
quent in  the  following  named  counties  on  January  1, 
1892,  which  remain  due  and  unpaid,  are  hereby  declared 
canceled;  Provided,  however,  That  this  order  shall  not  be 
held  to  include  any  such  lease  or  sale  contract,  where 
showing  has  been  made  that  the  owner  of  any  such  lease 
or  sale  contracts  is  making  a  hona  fide  effort  to  improve 
the  premises  described  in  his  lease  or  sale  contracts  and 
to  make  the  payments  agreed  upon  within  a  reasonable 
time."  Following  the  above  language  in  the  foregoing 
notice  was  a  description  of  the  lands  involved  in  this  con- 
troversy. 

It  is  provided  in  section  16,  chapter  80,  article  1,  Com- 
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piled  Statutes,  that  if  any  lessee  or  purchaser  shall  be  in 
default  for  one  year  the  commissioner  of  public  landi> 
and  buildings  may  cause  notice  to  be  given  that  if  such 
delinquency  is  not  paid  within  a  certain  time  prescribed 
witli  reference  to  distinct  classes  of  delinquents,  the  lease 
or  sale  will  be  declared  forfeited  by  the  board  of  educa- 
tional lands  and  funds.  This  section  contains  also  the 
language :  "In  case  the  owner  of  such  contract  of  sale  or 
lease  be  a  non-resident  of  this  state,  or  his  address  be  un- 
known, the  notice  herein  contemplated  shall  be  published 
three  weeks  in  some  newspaper  published  or  of  general 
circulation  in  the  countv  where  the  land  is  situated." 
The  third  publication  of  the  preliminary  notice  was  on 
June  24,  the  resolution  of  forfeiture  was  adopted  on  Sep- 
tember 14  following.  Instead  of  allowing  ninety  days 
for  redemption  from  completed  service,  this  resolution 
declared  a  forfeiture  in  eighty -two  days.  But  this  is  not 
the  worst  feature  of  this  notice,  for  by  its  own  terms  it 
was  provided  that  "If  said  delinquency  is  not  paid  within 
ninety  days  from  the  date  of  this  notice  said  contract 
will  be  declared  forfeited  by  the  board  of  educational 
lands  and  funds  and  said  forfeiture  will  be  entered  of 
record  in  the  manner  provided  by  law/'  The  provision 
in  section  16,  chapter  80,  article  1,  that  "the  forfeiture 
may  be  entered  by  said  board  [of  educational  lands  and 
funds]  after  ninety  days  from  the  date  of  such  published 
notice,"  was  by  that  board  construed  as  conferring  power 
upon  the  commissioner  to  date  the  notice  arbitrarily  as 
of  any  date  he  saw  fit,  no  matter  though  such  date  pre- 
ceded the  first  publication.  In  this  instance  the  date 
placed  upon  the  notice  was  June  1,  1892,  and  the  first 
publication  thereof  was  on  June  10,  immediately  follow- 
ing. If  this  course  can  be  tolerated  to  the  extent  of  ten 
days,  we  can  see  no  good  reason  why  antedating  ninety 
days  might  not  as  well  be  resorted  to,  and  in  the  latter 
event  publication  would  be  a  mere  idle  ceremony,  and 
the  right  to  notice  guarantied  to  a  non-resident  by  th<^ 
statute  and  recognized  by  this  court  in  State  v.  Clark,  39 
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Neb.,  899,  would  be  practically  denied.  A  construction 
which  leads  to  such  an  absurdity,  and  to  the  sacrifice  of 
property  rights  without  an  opportunity  for  a  hearing, 
should  not  be  adopted  unless  there  is  no  escape  from  it. 
It  seems  to  us  that  the  mere  word  "date"  should  not  have 
received  so  restricted  a  meaning  as  was  given  it  by  the 
state  authorities,  for  no  requirement  exists  by  statute 
that  the  notice  be  authorized  by  the  action  of  any  boards 
or  that  even  a  record  shall  be  made  by  the  commissioner 
of  public  lands  and  buildings,  of  the  issuance  of  a  notice. 
The  word  "date"  should  therefore  be  construed  with  ref- 
erence to  the  qualifying  words  which  follow  it.  The 
language  of  the  statute  is,  "ninety  days  from  the  date  of 
such  published  notice."  In  Webster's  International  Dic- 
tionary, the  word  "date"  is  defined:  "1.  That  addition  to 
a  writing,  inscription,  coin,  etc.,  which  specifies  the  time 
(as  day,  month,  and  year)  when  the  writing  or  inscription 
was  given,  or  executed,  or  made,"  etc.  "2.  The  point  of 
time  at  which  a  transaction  or  event  takes  place,  or  is  ap- 
pointed to  take  place."  If  the  latter  of  these  two  defini- 
tions is  adopted,  the  word  "date"  may  be  qualified  by  the 
succeeding  words,  "of  such  published  notice,"  and  the  re- 
sult will  be  that  the  provision  in  effect  is  that  the  forfeit- 
ure may  be  entered  by  said  board  after  ninety  days  from 
the  point  of  time  when  there  is  published  notice.  Thus 
construed,  the  statute  is  quite  like  that  in  relation  to 
service  of  notice  for  the  commencement  of  actions,  and 
the  case  of  Scarborough  r.  Myrwk,  47  Neb.,  794,  is  quite 
instructive.  The  time  required  by  this  section  for  the 
publication  of  notice  is  three  weeks  as  against  non-resi- 
dents, so  that  the  board  had  no  power  to  declare  a  for- 
feiture until  ninety  days  from  the  last  day  of  the  publi- 
cation; that  is,  from  June  24, 1892.  There  was,  therefore, 
no  binding  forfeiture,  and  the  relator  is  still  entitled  to 
redeem  and  to  the  relief  prayed.  A  writ  accordingly 
will  therefore  issue. 

Writ  allowed. 
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Grand  Island  &  Wyoming  Central  Eailroad  Com- 
pany V.  Price  B.  Phipps. 

Piled  May  19, 1896.    No.  6669. 

Bailroad  Companies:  Injuky  to  Horse:  Recovery  by  Plaintiff: 
Evidence.  The  evidence  in  this  case  examined,  and  held  not  to 
sustain  the  verdict. 

Error  from  the  district  court  of  Grant  county.  Tried 
below  before  Harrison,  J. 

A.  W.  Agee  and  J.  W.  Deweescy  for  plaintiff  in  error. 

W.  B.  Mathetcs  and  H.  M.  Sullivan,  contra. 

Ryan,  C. 

In  the  district  court  of  Grant  county  the  defendant  in 
error  recovered  a  judgment  against  plaintiff  in  error  in 
the  sum  of  $150,  the  value  of  a  horse  fatally  injured  by  a 
locomotive  owned  by  plaintiff  in  error  and  operated  by 
its  employes.  There  is  argued  but  one  question,  and 
that  is  as  to  the  sufficiency  of  the  evidence  to  sustain  the 

ft/ 

verdict.  The  injury  was  inflicted  at  the  intersection  of  a 
street  in  the  village  of  Hyannis  with  the  railroad  line  of 
the  plaintiff  in  error.  The  evidence  adduced  by  the  de- 
fendant in  error  was  that  between  9  and  10  o'clock  in 
the  forenoon  the  train  of  plaintiff  in  error  ran  into  the 
village  of  Hyannis  at  a  speed  of  eighteen  or  twenty  miles 
an  hour  without  whistling  for  a  crossing  and  without 
a  bell  being  rung;  that  a  horse  of  defendant  in  error 
which  was  tied  to  a  stake  on  the  prairie  south  of  the  rail- 
road line  pulled  up  the  stake  and  ran  eastward  to  a  street, 
thence,  thereon,  turned  and  ran  northward  at  full  speed 
until  it  reached  the  planked  railroad  crossing,  when  it 
turned  somewhat  toward  the  west,  facing  the  incoming 
train,  which  came  alongside  the  horse,  which  suddenly, 
thereupon,  turned  its  head  toward  the  east  and  jumped 
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across  the  pilot  of  the  engine,  by  which  one  of  its  hinil 
legs  was  broken  and  the  horse  by  this  injury  was  ren- 
dered worthless.  The  engine  in  question  was  pulling  a 
freight  train.  According  to  the  testimony  adduced  by  the 
defendant  in  error,  the  crossing  was  a  short  distance  east 
of  the  depot  platform,  both  the  platform  and  the  depot 
building  being  on  the  north  side  of  the  railroad  track. 
Along  the  west  side  of  the  street  over  which  the  horse 
reached  the  railroad  track  there  were  houses  so  situ- 
ated that  the  engineer  in  charge  of  the  engine  could 
not  see  the  swiftly  approaching  horse  until  about  the 
time  the  engine  reached  the  west  end  of  the  depot  plat- 
form, which  was  six  to  eight  rods  westward  from  the 
aforesaid  railroad  crossing.  It  was  testified  by  the  en- 
gineer on  behalf  of  the  railroad  company  that  immedi- 
ately upon  seeing  the  horse  he  made  the  best  use  possi- 
ble of  the  air  brakes  to  stop  the  train  before  it  should 
reach  the  crossing  and  had  reduced  the  speed  to  ten 
miles  per  hour  when  the  horse  was  struck.  The  wit- 
nesses for  the  defendant  in  error,  who  were  looking  at 
the  engine  at  this  time,  testified  that  there  was  note<l 
by  them  no  decrease  in  the  rate  of  speed.  Ordinarily, 
this  statement,  in  view  of  the  verdict  of  the  jury,  should 
be  accepted  as  true;  but  this  assumption  involves  us  in 
another  diflSculty,  and  that  is  to  reconcile  this  fact  with 
another  fact  apparently  conceded  on  all  sides,  and  that 
is,  that  the  horse  turned  westward  from  the  crossing  so 
as  to  allow  the  forepart  of  the  engine  to  come  alongside 
and  was  then  able  to  turn  so  as  to  face  about  and  jump 
over  the  pilot  of  the  engine  moving  at  the  rate  of  eighteen 
to  twenty  miles  per  hour. 

The  negligence  charged  in  the  petition  was  made  up  of 
different  elements,  the  first  of  which  was  the  alleged 
faulty  construction  of  the  railroad  with  such  embank- 
ments on  each  side  of  the  crossing  that  the  horse  by 
being  hemmed  in  was  prevented  from  escaping  from  the 
engine.  There  was  no  proof  to  support  this;  indeed,  the 
evidence,  as  above  indicated,  was  that  the  horse  was  able 
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to  and  actually  did  leave  the  side  of  the  highway  cross- 
ing. It  was  furthermore  charged  that  the  engine  was 
run  at  a  reckless  rate  of  speed  through  the  village  of 
Hyannis  and  that  this  amounted  to  such  negligence  as 
rendered  the  company  liable  for  the  damage  caused  by 
injuring  the  horse.  There  was  no  showing  that  the  rate 
of  speed  when  the  accident  happened  was  reckless.  It 
was  shown  that  the  horse  was  struck  by  the  train  moving 
at  the  rate  at  which  this  was  moving,  and  from  this  the 
deduction  claimed  reasonablv  to  follow  is  that  the  col- 
lision  would  have  been  avoided  if  the  train  had  been 
moving  at  a  slower  rate.  This  is,  as  a  matter  of  fact, 
probably  correct,  and  equally  so  is  the  assumption  that  if 
the  train  had  been  moving  with  much  greater  velocity 
the  crossing  would  have  been  cleared  before  the  horse 
reached  it.  It  was  said  in  the  majority  opinion  in  this 
court  in  Chicago^  B.  &  Q.  R.  Co.  v.  Landaiier,  36  Neb.,  642, 
that  the  inference  of  negligence  against  a  railroad  com- 
pany must  be  a  reasonable  inference,  and  in  Kilpatrick  r. 
Richardsony  40  Neb.,  478,  and  in  Kearney  Caiial  &  Water 
Supply  Co.  V.  AJc€i/son,  45  Neb.,  635,  it  was  held  that  a  ver- 
dict for  negligence  may  be  supported  by  inference  when 
such  inference  is  the  logical,  probable,  and  reasonable 
deduction  from  proved  or  conceded  facts.  It  does  not 
seem  quite  logical  or  reasonable  to  assume  that  the  en- 
gineer in  charge  of  this  train  should  necessarily  have 
moved  it  faster  or  slower  than  he  did  to  free  himself 
from  the  imputation  of  negligence  simply  because  by 
reason  of  such  accelerated  or  retarded  speed  an  uncon- 
trolled horse  would  probably  have  been  able  to  cross  the 
track  uninjured  by  the  train.  This  would  require  the 
question  of  negligence  to  be  considered  as  a  mere  con- 
jecture, and  not  a  question  of  fact  to  be  established  by 
proof.  Another  ground  for  charging  negligence  was  that 
there  was  no  bell  rung  within  the  village  of  Hyannis, 
neither  had  there  been  a  whistle  sounded  within  sixty 
rods  of  the  station.  Under  the  provisions  of  section  104, 
chapter  16,  Compiled  Statutes,  the  liability  of  a  railroad 
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company  by  reason  of  failure  to  ring  a  bell  or  sound  a 
whistle  is  restricted  to  "all  damages  which  shall  be  sus- 
tained to  any  person  by  reason  of  negligence/'  As  has 
already  been  stated,  the  liability  of  a  railroad  company 
for  negligence  may  be  predicated  upon  an  inference,  but 
that  inference  must  be  logical  and  probable  from  proved 
or  conceded  facts.  The  assumption  that  this  horse  would 
'  not  have  attempted  to  cross  this  railroad  track  as  it  did, 
if,  within  sixty  rods  of  the  station,  a  whistle  had  been 
sounded,  or  while  the  train  was  within  the  village  if  a 
bell  had  been  kept  ringing,  is  neither  logical  nor  probable. 
These  were  all  the  grounds  of  negligence  alleged  in  the 
petition  and  in  support  of  neither  was  there,  in  our  opin- 
ion, sufficient  evidence  to  justify  a  finding  that  any  of  the 
railroad  company's  employes  by  his  negligence  caused  or 
was  accountable  for  the  accident     The  judgment  of  the 

district  court  is  therefore 

Revbrsbd. 

Harrison,  J.,  not  sitting. 
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61    601 

1.  Parol  Evidence:  Written  Aobeement:  Ck)NTRADicTioN:  Bbtoppkl. 

Parol  eyldence  of  prior  or  contemporaneous  conditions  modifying 
a  written  proposition  afterwards  submitted  and  acted  upon  cannot 
be  received  in  evidence  to  vary  the  terms  of  the  writing. 

2.  Counties:  Release  of  Depobitobies:   Coittbacts.    A  county  has 

sufficient  authority  to  raise  money  otherwise,  and  an  agreement 
of  its  treasurer  that  if  money  is  advanced  by  a  bank  for  certain 
county  purposes,  such  bank  shall  be  relieved  to  a  certain  extent 
from  liability  to  the  county  as  a  depository  is  not  enforceable. 

Error  from  the  district  court  of  Antelope  county. 
Tried  below  before  Robinson,  J. 
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James  H.  Macomber  and  N.  D.  Jackson^  for  plaintiff  in 
error.  • 

Herman  Freese  and  if.  F.  Harrington^  contra. 

Ryan,  0. 

By  error  proceedings,  plaintiff  in  error  seeks  to  re- 
verse a  judgment  rendered  against  it,  in  the  sum  of 
f3,641.14,  by  the  district  court  of  Antelope  county. 
There  were  admitted  by  the  answer  in  said  court  the 
averments  of  the  petition  of  the  county  of  Antelope  that 
the  Commercial  State  Bank  of  Neligh,  the  defendant, 
from  December  1,  1891,  till  September  26,  1894,  was  an 
Incorporated  bank,  doing  business  as  such  in  Antelope 
county;  that  from  the  7th  day  of  January,  1892,  to  the 
4th  day  of  January,  1894,  J.  D.  Hatfield  was  the  duly 
elected,  qualified,  and  acting  treasurer  of  Antelope 
county,  and  that  on  or  about  January  10,  1892,  the  Com- 
mercial State  Bank  of  Xeligh  applied  in  writing  for  the 
privilege  of  keeping  the  funds  belonging  to  said  county 
and  controlled  by  said  county  treasurer.  The  applica- 
tion, which  it  was  denied  by  the  answer  was  accepted, 
was  in  the  following  language: 

"Neligh,  Neb.,  January  1,  1892. 
"To  Hon.  J.  D.  Hatfieldy  County  Treasurer ^  Antelope 
€ounty :  The  Commercial  State  Bank  of  Neligh,  Nebraska, 
hereby  agrees  to  comply  with  all  the  rules  and  regula- 
tions governing  county  depositories  provided  by  the  laws 
of  the  state  of  Nebraska,  as  set  forth  in  the  Session  Laws 
of  1891,  and  to  pay  to  Antelope  county,  Nebraska,  inter- 
est at  the  rate  of  five  per  cent  per  annum,  interest  pay- 
able monthly,  on  all  county  funds  deposited  with  said 
Commercial  State  Bank  by  the  county  treasurer;  pro- 
vided the  Commercial  State  Bank  is  made  the  depository 
of  all  funds  controlled  by  the  county  treasurer  by  virtue 
of  his  official  position.  The  Commercial  State  Bank  fur- 
ther agrees  to  pay  all  Antelope  county  warrants  at  par 
36 
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upon  presentation  during  the  time  that  the  said  fund» 

are  kept  on  deposit  with  the  said  bank. 

"\V.  T.  Wattles, 

^^President, 

"K.  T.  Richards, 

''Cashier.'' 

In  the  answer  there  was  also  a  denial  of  the  aveniient 
in  the  petition  that  there  was  filed  with  the  county  clerk 
of  Antelope  county  a  bond  in  the  following  language: 

"Know  all  men  by  these  presents,  that  we,  the  Com- 
mercial State  Bank  of  Neligh,  Nebraska,  as  principal, 
and  G.  W.  Wattles,  of  Carroll,  Iowa,  Sumner  Wallace, 
of  Rochester,  New  Hampshire,  and  W.  T.  Wattles,  K.  T. 
Richards,  W.  G.  Galloway,  C.  Fisher,  W.  E.  Relf,  H.  H. 
Jurgling,  Wm.  Campbell,  Carl  Roben,  H.  M.  Cox,  and 
J.  H.  Mills,  of  Neligh,  Nebraska,  as  sureties,  are  held 
and  firmly  bound  unto  J.  D.  Hatfield,  county  treasurer 
of  Antelope  county,  Nebraska,  and  unto  Antelope 
county,  Nebraska,  in  the  sum  of  one  hundred  and  fifty 
thousand  dollars  ($150,000),  lawful  money,  to  be  well  and 
truly  paid  to  the  said  J.  D.  Hatfield,  treasurer  of  Ante- 
lope county,  Nebraska,  or  his  successor  in  office.  For 
the  faithful  performance  of  such  obligation,  we  bind  our- 
selves, our  heirs,  administrators,  and  assigns  forever. 

"The  condition  of  the  above  obligation  is  such  that 
whereas,  the  said  the  Commercial  State  Bank  of  Nelij;li, 
Nebraska,  has  been  designated  as  a  depository  of  the 
funds  of  Antelope  county,  Nebraska,  which  shall  come 
into  the  possession  of  said  J.  D.  Hatfield  as  treasurer  of 
said  county:  Now,  therefore,  if  the  said  Commercial 
State  Bank  shall  well  and  truly  pay  to  the  said  J.  D. 
Hatfield,  treasurer  of  Antelope  county,  Nebraska,  or  his 
or  their  order,  all  sums  of  money  they  receive  on  deposit 
from  treasurer  aforesaid,  then  this  obligation  to  be  null 
and  void,  otherv\'ise  to  be  in  full  force  and  effect," 

To  this  bond  was  affixed  the  names  of  the  sureties 
therein  described.  There  were  in  the  answer  denials  of 
the  averments  of  the  petition  that  said  bond  was  ap- 
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proved  by  the  county  board  of  supervisors  of  said  Ante- 
lope county;  that  thereupon  the  several  current  funds 
of  said  county  were  by  J.  D.  Hatfield,  its  treasurer,  de- 
posited with  said  Commercial  State  Bank,  amounting  to 
the  sum  of  $37,746.78;  that  said  county  treasurer,  be- 
tween January  7,  1892,  and  January  4,  1894,  collected 
the  sum  of  |165,]  82.77  belonging  to  the  several  current 
funds  of  said  county,  all  of  which  was  by  said  county 
treasurer  deposited  in  said  bank;  that  said  bank  failed 
and  refused  to  render,  at  the  end  of  each  and  every 
month,  to  said  treasurer  a  statement  in  duplicate  show- 
ing the  several  daily  balances  and  the  amount  of  money 
of  the  county  of  Antelope  held  by  it  during  the  month 
as  county  depository,  and  the  amount  of  accretions 
thereof;  that  the  average  daily  balances  belonging  to 
the  several  current  funds  so  on  deposit  between  January 
7,  1892,  and  January  4,  1894,  was  $60,000;  that  thereon 
the  said  bank  had  failed  and  refused  to  pay  the  interest^ 
amounting  to  the  sum  of  $6,000,  which  latter  sum,  ex- 
cept $275.03,  had  never  been  paid. 

It  is  not  deemed  essential  to  consider  whether  or  not 
the  bond  above  given  was  in  strict  compliance  with  the 
provisions  of  section  8,  chapter  50,  Laws,  1891,  for  a 
demurrer  of  all  the  parties  who  signed  it  was  sustained, 
and  thenceforward  the  action  proceeded  alone  against 
the  bank  under  the  statute  upon  its  written  proposition. 
The  bond,  therefore,  serves  no  purpose  in  this  action, 
except  in  so  far  as  its  presentation  to,  and  approval  by, 
the  proper  county  authority  qualified  the  bank  to  be  a 
depositor}'.  We  find  in  the  records  of  the  board  of  super- 
visors of  Antelope  county  a  report  of  a  committee  of  the 
board  reciting  that  the  county  treasurer  had  selected 
the  above  named  bank  as  a  county  depository,  and  had 
accepted  the  bid  of  the  bank.  In  this  report  there  was 
a  recommendation  that  the  bond  of  the  bank  be  ap- 
proved. There  is  in  the  bill  of  exceptions  no  transcript 
of  the  record  of  the  board  of  county  supervisors  showing 
that  this  report  was  acted  upon.     The  county  treasurer, 
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however,  made  deposits  in  the  bank  which  tendered  the 
bond,  and  such  bank  received  such  deposits  and  paid 
interest  to  certain  limited  amounts,  as  though  the  bond 
liad  been  regularly  accepted.  Under  these  circumstances 
the  bank  should  not  be  permitted  to  assert  that  it 
was  released  from  the  obligations  which  arose  out  of 
its  written  proposition,  in  view  of  the  oral  evidence 
and  reports  of  the  bank,  which  show  conclusively  that 
all  parties  concerned  acted  upon  the  assumption  that 
the  bank  was  in  fact  a  regularly  constituted  and  ap- 
proved depository  of  county  funds. 

The  bank,  however,  insists  that  there  was  error  in  the 
refusal  of  the  court  to  permit  the  filing  of  a  certain 
amended  answer  tendered  after  the  trial  was  concluded. 
In  addition  to  the  issues  presented  by  the  original  an- 
swer, which  have  been  fully  described,  this  amended 
answer  denied  that  a  bond  had  been  filed,  and  of  new 
matter  contained  the  following  averments:  "At  the  time 
of  making  the  application  set  out  in  the  petition,  it  was 
assumed  and  believed  by  J.  D.  Hatfield,  then  county 
treasurer  of  said  plaintiff,  and  by  defendant,  that  the 
said  county  treasurer  had  the  right  and  authority  to  des- 
ignate the  depository  for  the  funds  of  the  county,  subject 
to  legal  deposit  under  the  law  and  to  draw  interest, 
to-wit,  the  soldiers'  fund,  the  county  general  fund,  the 
county  bridge  fund,  the  county  poor  fund,  and  a  court 
house  fund;  that  none  of  the  other  funds  of  the  county 
could  be  loaned  or  deposited  under  the  law;  that  acting 
under  such  understanding  and  agreement  the  defendant 
could  only  obtain  the  said  funds  for  deposit,  and  could 
only  apply  for  those  said  funds,  the  defendant  made  the 
application  to  said  county  treasurer  set  out  in  paragraph 
three  of  said  petition;  that  in  making  said  application 
on  the  part  of  said  defendant,  and  in  accepting  said  ap- 
plication on  the  part  of  said  treasurer,  it  was  mutually 
understood  and  agreed  that  said  application  was  made 
to  include  only  said  named  funds;  that,  acting  on  said 
understanding  and  agreement,  the  said  county  treasurer 
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deposited  under  said  agreement,  and  the  defendant  ac- 
cepted under  such  understanding  and  agTeement,  tlie 
money  belonging  to  said  funds,  and  no  others;  the  de- 
fendant kept  account  of  said  funds,  and  allowed  accre- 
tions of  interest  thereon  as  understood  and  agreed  under 
said  applications,  and  made  monthly  reports  thereof  ^o 
said  treasurer  showing  the  condition  and  amount  of  said 
several  funds  on  deposit,  and  allowed  and  paid  all  of 
said  funds  and  interest  thereon;  that  said  reports  con- 
tinued the  whole  time  that  said  defendant  had  said  funds 
on  deposit,  and  allowed  and  paid  all  such  funds  and  in- 
terest to  the  said  county  treasurer  strictly  according  to 
the  mutual  agreement  and  understanding  of  the  inten- 
tion and  meaning  of  the  application  made;  that  for  tlie 
full  space  of  about  two  years  from  January  7,  1892,  to 
January,  1894,  defendant  made  and  filed  said  reports 
with  said  treasurer  under  said  application;  that  in  pur- 
suance of  said  application  so  made  and  so  understood^ 
the  defendant  executed  the  bond  set  out  in  the  petition. 
*  *  *  The  defendant  further  alleges  that  at  the  time 
said  application  was  made  to  become  the  depository  of 
said  funds  of  the  plaintiff  there  was  not  money  enough 
on  hand  in  the  treasury  of  said  county  to  pay  the  war- 
rants that  were  necessarily  issued  by  the  said  county^ 
and  as  a  part  of  the  agreement  the  defendant  was  to  pro- 
tect the  warrants  of  the  county  so  as  to  keep  them  at  par 
in  value,  and  in  pursuance  of  such  agreement  and  under- 
standing the  defendant  did  pay  all  Antelope  county  war- 
rants at  par,  upon  presentation,  during  the  time  that 
said  funds  were  so  kept  on  deposit  with  it  in  its  bank." 

The  above  quotation  discloses  that  the  bank's  claim 
was  that  the  written  agreement  should  be  controlled  by 
a  prior  or  contemporaneous  oral  agreement  limiting  the 
liability  to  pay  interest  upon  certain  funds.  The  parol 
evidence  tendered  to  show  this  fact  was,  upon  objection, 
excluded  by  the  court.  This  amendment  was  offered 
after  the  evidence  had  been  introduced,  and  was  not  to 
conform  the  pleadings  or  proceedings  to  the  fact  proved. 
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It  was  tendered  on  the  theorj'  on  whi(*li  the  defense  was 
attempted  to  be  made,  and  consequently  embodie<l  the 
«anie  proposition  as  was  contained  in  the  instructions 
which  the  bank  asked,  and  which  the  court  refused  to 
give.  The  amendment  has,  therefore,  been  quoted  at 
Jeugth  herein,  that  tlie  question  apparently  relied  upon 
by  the  bank  might  be  considered  as  a  legal  proposition, 
once  for  all.  It  cannot  have  escai)ed  notice  that  the 
bank  nowhere  pretended  to  describe  what  funds  were 
intrusted  to  it  upon  which,  as  it  claimed,  it  was  not  liable 
for  interest.  The  written  proposition  was  to  pay  interest 
^*()u  all  county  funds  deposited  with  said  Commercial 
State  Bank  of  Neligh,  Nebraska,  by  the  county  treasurer; 
provided  said  Commercial  State  Bank  is  made  a  deposi- 
torv  of  all  funds  controlled  bv  the  countv  treasurer  by 

■.  a  a^  tt* 

viii:iie  of  his  official  position."  It  need  not  be  determined 
whether  or  not  this  proviso  could  be  enforced  by  a  de- 
])()sit()ry,  for  the  proofs  in  this  case  show  that  all  county 
funds  were  dejK)sited  in  accordance  therewith.  The  sole 
I)roposition  with  which  we  are  now  concerned  is  whether 
or  not  the  bank  shouhl  be  held  to  the  terms  of  its  written 
offer.  The  bank,  as  has  been  said,  did  not  describe  what 
other  funds  than  those  enumerated  in  its  proffered 
amended  answer  had  been  deposited  by  the  treasurer 
during  his  term  of  office.  Mr.  Hatfield  testified  that  his 
deputies,  as  he  understood  it,  depositeil  all  the  money  in 
bulk,  and  at  the  end  of  the  month  they  would  figure  up 
how  much  there  was  of  the  different  funds  and  strike  an 
average  of  it  to  make  the  daily  bahuice.  H.  J.  Spencer, 
one  of  the  deputies  referred  to  by  3Ir.  Hatfield,  testified 
tliat  all  the  funds  were  deposited  at  the  Commercial 
State  Bank  as  they  were  collected.  W.  T.  Wattles,  the 
president  of  tlie  bank,  when  called  as  a  witness  for  the 
county,  testified  as  follows: 

Q.  Have  you  brought  with  you,  in  obedience  to  sub- 
pcpna,  the  books  of  the  bank  showing  deposits  of  J.  D. 
Hatfield,  treasurer  of  Antelope  county? 

A.  I  have  not. 
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Q.  Where  are  they? 

A.  They  are  not  in  my  possession. 

Q.  Where  did  you  see  them  last? 

A.  At  the  depot. 

Q.  What  depot? 

A.  Neligh. 

Q.  When? 

A.  Last  winter  some  time. 

Q.  What  time  in  the  winter? 

A.  Shortly  after  the  consolidation  of  the  two  banks. 

Q.  Before  or  after  the  service  of  the  subpoena? 

A.  I  don't  remember  the  date. 

Q.  You  remember  you  were  served  with  a  subpoena  to 
bring  these  books? 

A.  Yes,  sir. 

Q.  Did  you  have  the  books  in  your  possession  at  that 
time? 

A.  I  don't  know. 

Q.  Don't  you  know  whether  you  had  the  books  at  the 
time  you  were  served  with  a  subpoena  to  produce  the 
books? 

A.  I  don't  know. 

Q.  What  became  of  them? 

A.  They  were  shipped  to  the  stockholders. 

Q.  Your  brother? 

A.  To  the  Rochester  Loan  &  Banking  Company,  of 
which  he  is  agent. 

Q.  At  Omaha? 

A.  Yes,  sir. 

Q.  You  are  not  prepared  to  say  whether  that  was  be- 
fore or  after  you  were  served  with  the  subpoena? 

A.  Not  without  looking  up  the  date  of  the  shipment 
and  date  of  the  subpoena. 

Q.  You  can  And  that  by  morning? 

A.  I  think  so. 

No  further  mention  of  these  books  was  made  during 
the  trial,  and,  as  they  were  not  produced,  the  bank  de- 
prived the  court  and  jury  of  what  might  have  assisted 
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in  arriving  at  the  condition  of  the  different  funds  in  the 
bank  during  Mr.  Hatfield's  term  as  treasurer.  The  cash 
books  of  the  county  official  just  named  were  offered  in 
evidence,  as  were  also  the  report  of  the  finance  commit- 
tee of  the  board  of  supervisors  and  several  reports  of  the 
aforesaid  county  treasurer.  Whether  or  not  independ- 
ent evidence  of  this  character  was  competent  for  the  pur^ 
pose  of  showing  the  amounts  deposited  by  the  county 
treasurer  we  are  not  called  upon  to  determine,  for  that 
proposition  is  not  presented  by  the  petition  in  error. 
Neither  is  there  thereby  raised  a  question  as  to  the  ver- 
dict and  judgment  being  excessive,  so  that  we  are  justi- 
fied in  assuming,  without  going  through  the  voluminous 
bill  of  exceptions  to  make  an  exact  computation, that  this 
amount  was  not  in  excess  of  what  was  justified  by  the 
proofs.  This  desultory  consideration  of  collateral  ques- 
tions has  been  necessary  to  relieve  the  main  proposition 
of  foreign  matter,  and  thus  laid  bare,  this  question  is  a 
very  simple  one,  and  that  is,  whether  or  not  a  written 
proposition,  accepted  and  acted  upon,  can  be  varied  by 
evidence  of  a  prior  or  contemporaneous  oral  contract 
between  the  parties  thereto,  in  respect  to  the  same  sub- 
ject-matter, and  this  question,  without  the  necessity  of 
invoking  authority,  must  be  answered  in  the  negative. 
From  this  it  should  not  be  inferred  that  we  admit  the 
right  of  a  county  treasurer  by  a  written  agreement  to 
relieve  a  depository  of  a  liability  imposed  by  law,  for  it  is 
not  necessary  to  our  present  purpose  to  consider  that 
question.  In  the  proposed  amended  answ^er  were  recita- 
tions that  the  bank  maintained  the  warrants  of  the 
county  at  par,  and  that,  therefore,  it  should  be  relieved 
of  liability  beyond  paying  interest  on  the  funds  in  said 
proposed  amended  answer  described.  It  has  been  pro- 
vided by  statute  how  the  necessary  expenses  of  counties 
are  to  be  provided  for,  and  how,  if  a  loan  is  necessary, 
such  loan  shall  be  obtained.  Any  provision  of  a  contract 
with  respect  to  a  deposit  by  which  it  is  attempted  to  su- 
persede the  provisions  of  the  statute  in  respect  to  raising 
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money  for  county  expenses  should  be  viewed  with  but 
little  favor,  and  certainly  can  furnish  no  sufficient  con- 
sideration for  a  release  from  liability  as  a  depository. 

We  cannot  summarize  our  views  of  this  case  more 
satisfactorily  than  by  merely  quoting  the  first  instruc- 
tion given  by  the  court,  in  the  following  language:  "You 
are  instructed  in  this  case  to  find  for  the  plaintiff,  and 
you  are  to  assess  the  amount  of  plaintiff's  recovery  at 
what  would  be  the  interest  on  the  county  funds  of  Ante- 
lope county  deposited  with  the  defendant,  the  Commer- 
cial State  Bank,  by  J.  D.  Hatfield,  while  county  treasurer 
of  Antelope  county,  Nebraska,  at  the  rate  of  five  per 
cent  per  annum,  interest  payable  annually,  less  the 
amount  of  f  273,  which  is  admitted  to  have  been  received 
by  said  county  from  said  bank,  from  the  first  day  of  Janu- 
ary, 1892,  till  the  first  day  of  January,  •1894,  together 
with  seven  per  cent  interest  thereon  from  said  first  day 
of  January,  1894."   The  judgment  of  the  district  court  is 
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appellee. 

"FtLBSD  Mat  19, 1896.    No.  6574. 

J.  Party  WaUs:  Right  of  One  Party  to  Inoreabe  Height.  An  agree- 
ment for  the  construction  of  a  wall  in  common  by  Joint  property 
owners  to  the  height  of  three  stories  on  the  land  of  one  does  not 
justify  the  assumption  that  the  other  party  may,  of  his  own  mo- 
tion, and  for  his  own  sole  benefit,  extend  said  wall  upward  still 
another  story«  irrespective  of  a  therefrom  threatened  easement  i 

ripening,  or  of  Injury  likely  to  result  to  the  property  adjacent. 

2.  Injunction:  Party  Wall.  The  adjacent  property  owner,  whose 
rights  and  estate  are  threatened  by  the  proposed  erection  about 
to  be  made  by  the  other,  as  above  indicated,  is  entitled  to  the  pro- 
tection afforded  by  an  injunction. 
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Appeal  from  the  district  court  of  Otoe  county.  Heard 
below  before  Chapman,  J. 

The  facts  and  issues  are  stated  by  the  commissioner. 

Edwin  F.  Warren^  for  appellant: 

The  defendant  used  the  wall,  to  the  height  of  three 
stories,  for  about  twenty  years.  If  there  was  no  special 
contract  between  the  owners,  this  would  give  him  the 
ri^ht  to  continue  its  use;  but  the  extent  and  mode  of 
user  define  the  right.  That  right,  as  so  defined,  was  the 
right  to  use  the  wall  for  three  stories  only.  The  right 
<annot  be  changed  or  enlarged.  {Ballard  v.  Dyson^  1 
Taunt.  [Eng.],278;  Aiwaterv.  BodfLsh^ll  Gray  [Ma8S.],152; 
Ilolwian  V.  Bailing  Spring  Bleaching  Co.y  1  McCar.  [N.  J.], 
;  40;  Bumham  v.  Keinptcm^  44  N.  H.,  95;  Richardson  r.  Pondy 
IT)  Gray  [Mass.],  390;  Cluyton  v,  Corhy^  5  Ad.  &  EL,  n.  s. 
[Kng.],  422;  Jones  v.  Percivaly  5  Pick,  [ilass.],  485;  Brice 
r.  Randall,  7  Gill  &  J.  [Md.],  349;  Holmes  v.  Seeley,  19 
Wend.  [N.  Y.],  507;  City  of  Hartford  t\  Hartford  County, 
49  Conn.,  554;  CarVunle  v.  Cooper,  19  N.  J.  Eq.,  256;  Homer 
r.  Stilwell,  35  N.  J.  Law,  307;  Hazard  v,  Robinson,  3  Mason 
[U.  S.],  272;  Manier  r.  Meyers,  4  B.  Mon.  [Ky.],  514;  David- 
s(m  V.  Fowler,  1  Root  [Conn.],  358;  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  [Mass.],  449;  ^Yright  v.  Moore, 
38  Ala.,  593;  Atkins  v.  Bordman,  20  Pick.  [Mass.],  291; 
Postleicaite  v.  Payne,  8  Ind.,  104;  Joties  v.  Tapling,  11  C.  B., 
n.  s.  [Eng.],  283;  Wood  v.  Cooper  Miners  Co.,  14  C.  B. 
[Eng.],  428;  Sharpe  v.  Hancock,  7  Man.  &  G,  [Eng.],  354; 
>S7.  Joh7i  V.  Sweeney,  59  How.  Pr.  [N.  Y.],  175;  Mibw^s 
Appeal,  81  Pa.  St.,  54;  Sullivan  v,  Graff ort,  35  la.,  531; 
Price  V.  McConnell,  27  111.,  255.) 

The  height  of  the  wall  could  not  be  increased  with 
safety  or  without  injury  to  plaintiff.  Conceding  it  to 
be  a  party  wall,  defendant  had,  therefore,  no  right  to 
increase  its  height.  {Brooks  v,  Curtis,  50  N.  Y.,  639;  Matts 
V.  Hawkins,  5  Taunt.  [Eng.],  20;  Price  v,  McConnell,  27  111., 
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255;    YoUmer's  Appealy  61  Pa.  St.,  118;    Ogden  v.  Jones, 
2  Bosw.  [N.  Y.],  685.) 

Plaintiff  is  entitled  to  an  order  requiring  defendant 
to  take  down  the  wall.  {Earl  v.  De  Hart,  12  N.  J.  Eq., 
286;  East  India  Co.  v.  Vincent,  2  Atk.  [Eng.],  83;  Carlisle 
V.  Cooper,  21  N.  J,  Eq.,  581.) 

John  C.  Watson,  contra: 

A  party  wall  may  be  created  by  user  as  such  for  the 
prescriptive  period,  for  from  such  user  a  contract  be- 
tween the  parties  is  presumed,  in  the  absence  of  evidence 
that  the  user  was  presumi)tive  only.  {Brot07i  v.  Werner, 
40  Md.,  15;  McLaughlin  v.  Ceceoni,  5  N.  E.  Rep.  [Mass.], 
261;  Schile  v.  Brol'hahus,  80  N.  Y.,  614;  Dowling  v.  Hen- 
nings,  20  Md.,  179.) 

Either  of  the  owners  of  a  party  wall  may  increase  its 
height  when  it  can  be  done  without  injury  to  the  adjoin- 
ing building,  and  the  wall  is  suflHciently  strengthened  to 
safely  bear  the  additions.  {Brooks  i\  Curtis,  50  N.  Y.,  639; 
Andrae  v.  Haseltine,  17  N.  W.  Rep.  [Wis.],  18;  Daumhaner 
V.  Devine,  51  Tex.,  480;  Musgrave  v.  Sherwood,  54  How.  Pr. 
[N.  Y.],  338.) 

When  the  law  and  the  facts  permit  either  owner  to  in- 
.<;rease  the  height  of  the  party  wall,  he  cannot  be  re- 
strained from  so  doing  by  injunction.  {Quinn  v.  Morse, 
130  Mass.,  317;  McLaughlin  v.  Ceceoni,  5  N.  E.  Rep. 
[Mass.],  261.) 

Reference  was  also  made  to  the  following  cases:  Miller 
V.  Brown,  33  O.  St.,  547;  Westeni  Bank's  Ajypeal,  102  Pa. 
St.,  171;  Henry  v.  Koch,  80  Ky.,  391;  Roger  v.  Sinsheiner, 
50  N.  Y.,  646;  Orman  v.  Day,  5  Fla.,  392;  Montgomery  v. 
Masonic  Hall,  70  Ga.,  38;  Rankin  v.  Charless,  19  Mo.,  490. 

Ryan,  C. 

Plaintiff  is  the  owner  of  a  parcel  of  ground  in  Ne- 
braska City  having  a  north  frontage  on  Main  street  of 
twenty-two  feet,  from  whence  said  parcel  extends  south- 


/ 


508  NEBRASKA  REPORTS.  [Vol.48 


Calmelet  v.  Sichl. 


ward  sixty  feet.  The  land  of  defendant  is  contiguous  to 
the  west  and  south  sides  of  this  sixty- foot  tract.  Orig- 
inally a  remote  grantor,  through  whom  plaintiff  derived 
title,  built  a  one-story  building  on  the  west  side  of  the 
tract  above  described  as  being  owned  by  the  plaintiff. 
The  west  wall  of  this  building  was  entirely  within  and 
contiguous  to  the  west  line  of  said  tract.  Subsequently, 
in  1868,  the  defendant's  grantor,  who  owned  the  land 
that  was  along  the  west  and  south  sides  of  said  parcel 
now  OAvned  by  the  plaintiff,  but  which  at  that  time  was 
owned  by  Marks  Bros.,  remote  grantors  of  the  plaintiff, 
made  use  of  the  west  wall  along  plaintiff's  present  prop- 
erty in  the  construction  of  the  Watson  House  to  the 
height  of  three  stories.  Still  later,  plaintiff  having  ac- 
quired his  present  parcel  of  laud,  replaced  the  one-story 
building  thereon  with  another  building  two  stories  in 
height,  for  this  purpose  making  use  of  the  wall  which 
had  constituted  the  west  side  of  his  one-story  building, 
and  the  required  portion  of  this  wall  extended  upward 
by  defendant  to  make  the  Watson  House  three  stories 
high.  This  change  from  a  one  to  a  two-story  building 
necessitated  the  closing  with  brick  of  eight  windows  in 
the  prolonged  upward  wall  of  the  Watson  House.  As 
the  owner  of  the  Watson  House  refused  to  pay  for,  or 
even  to  contribute  to  the  expense  of,  closing  these  win- 
dows, plaintiff  was  compelled  to  pay  the  entire  amount. 
There  seems,  however,  to  have  been  no  objection  inter- 
posed to  this  closing  of  these  openings  in  the  wall  other 
than  would  naturally  be  expected  by  reason  of  the  incon- 
venience caused.  There  was  certainly  no  attempt  to 
assert  adverse  conflicting  rights,  or  as  between  Mr.  Lind- 
say, the  defendant's  grantor,  and  Marks  Bros.,  who  then 
owned  plaintiff's  present  parcel  of  land,  there  does  not 
appear  from  the  evidence  to  have  been  any  written  con- 
tract under  which  the  three-story  wall  of  the  Watson 
House  was  built,  at  least  no  one  attempts  to  give  the 
contents  of  such  a  contract  or  account  for  its  where- 
abouts, nor  even  to  say  that  such  a  writing  was  ever  seen 
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or  in  existence.  In  1891  the  defendant  was  desirous  of 
extending  upward  the  walls  of  the  Watson  House  to  the 
height  of  an  additional  story,  and  was  carrying  his  de- 
sign into  execution,  when  the  plaintiff  procured  an  in- 
junction by  which  the  completion  of  the  work  was 
stayed.  It  is  claimed  by  plaintiff  that  before  the  com- 
mencement of  this  work  he  caused  to  be  served  upon  the 
defendant  a  written  notice  to  desist,  but  as  no  one  testi- 
fied to  this  service,  and  the  defendant  denied  it,  we  must 
assume  that  it  was  never  given.  After  hearing  on  a  mo- 
tion to  dissolve  the  injunction  said  motion  was  sustained, 
and  of  this  fact  the  defendant,  having  obtained  the  first 
knowledge,  pushed  his  wall  to  completion  before  any 
further  steps  could  be  taken  by  plaintiff  to  prevent  this 
being  done.  This  was  on  June  13,  1891.  On  the  10th 
day  of  January,  1893,  there  was  had  a  trial  to  the  court, 
and  on  June  19,  following,  there  was  entered  a  decree 
dismissing  plaintiff's  petition,  because,  as  the  court 
found,  it  contained  no  equity.  From  the  dismissal  of  his 
action  and  the  taxation  of  costs  against  him  the  plaintiff 
appeals. 

The  petition  recited  plaintiff's  title  and  all  the  above 
described  facts,  which,  as  he  claimed,  entitled  him  to 
prevent  the  placing  of  a  fourth  story  upon  the  wall  of 
which  his  west  side  constituted  the  first  story.  There 
were  averments  of  the  insuflftcient  thickness  of  the  w  all 
already  in  existence  to  sustain  another  story,  but  these 
we  do  not  feel  called  upon  to  describe  or  discuss  at  great 
length.  The  answer  contained  a  general  denial,  fol- 
lowed bv  these  averments:  "Second — The  said  defend- 
ant  ♦  ♦  ♦  alleges  that  this  defendant  and  his  grant- 
ors have  for  twenty  years  last  past  been  in  open,  noto- 
rious, peaceable,  exclusive,  and  adverse  possession  of 
the  property  known  as  the  Barnum  House,  or  Watson 
Hotel,  claiming  the  same  as  owners  against  the  plaintiff 
and  his  grantors  and  all  persons  whomsoever.  Third — 
The  said  defendant  ♦  •  ♦  further  •  •  •  alleges 
that  during  the  spring  of  1868  this  defendant's  grantor, 
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Lindsay,  for  a  full  and  valuable  consideration,  and  in 
pursuance  of  a  written  agreement  between  Marks  Bros, 
and  said  Lindsay,  became  a  part  owner  of  the  division 
wall  between  this  defendant  and  said  plaintiff,  and  under 
and  in  pursuance  of  said  agreement  re-enforced  and 
strengthened  the  foundation  of  said  wall  and  entered 
at  that  time  into  the  undisputed  use  and  possession 
thereof,  building  the  same  two  stories  higher  and  put- 
ting windows  in  the  said  wall  for  the  use  of  his  hotel 
building  on  said  premises,  which  said  Lindsay  was  at 
that  time  enlarging  and  rebuilding;  that  the  defendant 
is  informed  and  believes  that  bv  and  under  the  terms 
of  said  agreement  said  Lindsay  became  the  owner  of 
one  undivided  half  of  said  wall,  but  that  this  defendant 
is  unable  to  state  the  terms  and  conditions  of  said  agree- 
ment, the  same  never  having  come  into  defendant's  pos- 
session; that  said  Marks  and  Lindsay  are  both  dead 
and  defendant  knows  of  no  one  by  whom  he  can  estab- 
lish the  contents  of  said  agreement;  but  this  defendant 
then  alleges  that  his  grantor  alleges  that  his  grantor, 
Lindsay,  entered  into  possession  of  said  wall  as  a  joint 
owner  of  the  same  in  the  year  1868,  and  ever  since^ 
until  he  sold  said  premises  to  said  defendant,  used  and 
occupied  the  same  as  the  division  and  party  wall  be- 
tween plaintiff  and  defendant,  and  that  plaintiff  has 
so  used  and  occupied  this  said  wall  ever  since  his  pur- 
chase of  said  premises  from  Lindsay,  purchasing  and 
paying  for  the  same,  and  that  this  defendant  is  the  owner 
of  an  undivided  one-half  of  said  wall  entitled  to  all  the 
rights  and  privileges  of  an  equal  owner  of  a  party  or  di- 
vision wall.  Wherefore  defendant  prays  that  this  action 
may  be  dismissed  and  that  plaintiff  recover  nothing  by 
his  writ."  There  was  a  reply  in  which  was  denied  each 
of  the  above  copied  averments  of  the  answer. 

The  issues  presented  by  the  general  denial  contained 
in  the  answer  have  already  been  sufficiently  covered  for 
general  purposes  by  the  statement  of  the  facts  hereinbe- 
fore made.     There  are  questions  of  law  incidental  to 
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these  of  fact  which,  however,  can  scarcely  be  considered 
profitably,  independently  of  other  fact  propositions 
stated  in  the  answer.  Prom  the  facts  already  stated  it 
is  evident  that  the  averments  that  the  defendant  and  his 
grantors  have  for  more  than  twenty  years  been  in  the  un- 
disputed adverse  possession  of  the  Watson  House  have 
no  bearing  upon  the  right  to  increase  the  height  of  the 
wall  having  its  foundation  upon  the  plaintiff's  land.  The 
fact  that  this  wall  was  built  to  a  height  of  three  stories 
in  pursuance  of  a  written  agreement  founded  upon  a  suf- 
ficient valuable  consideration,  a  part  of  which  was  the 
strengthening  and  re-enforcement  of  the  foundation, 
would  be  very  pertinent  if  the  plaintiff  was  now  seeking 
to  procure  the  removal  of  that  particular  portion  of  the 
wall.  {Barr  v.  LamasteVj  48  Neb.,  114.)  By  the  averments 
of  the  answer,  however,  this  agreement  was  limited  to 
the  erection  of  the  wall  to  the  height  of  three  stories;  as 
to  the  proposed  fourth  story,  the  rights  of  the  parties 
were  as  though  no  such  written  agreement  had  ever  been 
made.  The  remainder  of  the  answer  was  devoted  to  alle- 
gations showing  a  tenancy  in  common  of  the  already 
constructed  wall  as  between  the  plaintiff  and  the  defend- 
ant. If  by  a  liberal  construction  the  averments  as  to 
possession  of  the  Watson  House  for  more  than  twenty 
years  should  be  construed  as  a  claim /)f  title  by  virtue  of 
the  statute  of  limitations,  the  operation  of  this  statute 
could  not  be  possible  as  between  tenants  in  common,  for 
the  rule  as  between  tenants  in  possession  is  as  stated  in 
section  296,  Buswell  on  Limitations  and  Adverse  Posses- 
sion, that  each  of  them  has  the  entire  possession  as  well 
of  every  part  as  of  the  whole,  and  the  seisin  and  posses- 
sion of  one  being  prima  facie  the  seisin  and  possession  of 
the  other,  or  others,  one  cannot  be  disseised  by  another 
without  an  actual  ouster.  This  rule  was  applied  by  this 
court  in  Smith  v.  Hitchcock^  38  Neb.,  104.  The  averments 
that  in  1868  the  defendant's  grantor  became  a  joint 
owner  of  the  wall  and  that  said  ownership  has  ever  since 
continued  in  the  plaintiff,  were  limited  to  the  wall  thre<^ 
stories  in  height. 


612  NEBRASKA  REPORTS.  [Vol.  48 


Cftlxnelet  v.  Sichl. 


From  the  foregoing  review  of  the  answer  it  is  clear 
that  the  defendant  claimed  and  could  assert  no  right 
except  such  as  is  necessarily  implied  by  law  from  his 
interest  in  the  three-story  wall.  As  to  the  fourth  story, 
this  statute  of  limitations,  as  we  have  seen,  is  unavaila- 
ble, and  equally  foreign  is  the  plea  that  the  defendant  is 
the  joint  owner  or  tenant  in  common  of  the  wall  already 
constructed.  The  arrangement  under  which  the  wall  was 
constructed,  if,  as  alleged  in  the  answer,  it  was  under  a 
written  agreement,  gave  each  party  in  the  building  of  the 
other  a  cross-easement  in  respect  to  which  he  was  enti- 
tled to  protection.  (Barr  v.  LamasteVj  supra.)  That  courts 
have  no  power,  however,  to  enlarge  contract  rights  of  par- 
ties requires  no  citation  of  authority  to  establish.  It  is, 
moreover,  very  clear  that  an  easement  for  one  purpose 
established  by  mere  user  cannot,  by  legal  intendment,  be 
extended  to  another  purpose.  {Ballard  v.  Dyson,  1  Taunt. 
[Eng.],  279;  Atwater  v.  Bodfish,  11  Gray  [Mass.],  150; 
Holsman  v.  Boiling  8pring  Bleaching  Co.,  1  McCar.  [N.  J.], 
335;  Bnrnham  v,  Kempton,  44  N.  H.,  78;  Richardson  v. 
Pond,  15  Gray  [Mass.],  387;  Holmes  v.  Drew,  7  Pick. 
[Mass.],  140;  Wright  v.  Moore,  38  Ala.,  593;  Atkins  v. 
Bordman,  20  Pick.  [Mass.],  291;  Price  v.  McConnell,  27  111., 
255.)  Each  of  these  cases  was  decided  upon  the  assump- 
tion of  a  grant,  eit^^er  express  or  implied,  and  from  them 
the  principle  deducible  which  is  applicable  to  the  case  at 
bar  is  that  the  right  to  erect  a  fourth  story  cannot  be  im- 
plied from  plaintiff's  acquiescence  in  the  erection  upon 
the  ground  of  the  first,  second,  or  third  stories.  Another 
application  of  the  same  principle  is  that  the  erection  of 
the  first  three  stories  having  been  jointly  by  agreement 
between  the  parties,  whereby,  as  defendant  alleged,  they 
were  constituted  joint  owners  of  the  wall  to  the  height 
of  three  stories,  this  did  not  justify  one  of  these  parties 
in  putting  up  the  fourth  story  in  his  own  right,  for  his 
own  benefit,  and  in  open  hostility  to  the  wishes  of  the 
other  joint  partners.  {Omaha  &  R.  T.  R.  Co.  v.  RickardSi 
38  Neb.,  847;    Gatling  v.  Ixtne,  17  Neb.,  80;    Haywood  v. 
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Thomasy  17  Neb.,  237.)  In  any  view  which  can  be  taken 
of  this  case  the  defendant,  upon  the  facts  pleaded  in  his 
answer,  could  not  justify  his  right  to  build  the  fourth 
story  above  the  three  stories  already  erected  on  plaintiff's 
lot.  The  attempt  to  do  this  was  an  invasion  of  the 
plaintiff's  legal  rights,  and  if  consummated  would  con- 
stitute a  continuing  trespass  upon  his  property,  which 
eventually  would  ripen  into  an  easement,  which  consid- 
eration alone  was  deemed  a  sufl&cient  ground  for  an  in- 
junction in  McCloskey  v.  Dohertyy  30  S.  W.  Kep.  [Ky.],  649 ; 
citing  Poirier  v.  Fetter y  20  Kan.,  47;  Mus8elm<in  v.  Marquis^ 
1  Bush  [Ky.],  463;  Peak  v.  Haydm^  3  Bush  [Ky.],  125. 

In  Mendenhall  v.  Harrisbtirgh  Water-Power  Co.,  39  Pac. 
Bep.,  399,  the  supreme  court  of  Oregon  held  that  an  in- 
junction would  lie  to  prevent  the  widening  of  a  ditch  for 
a  water-course  through  plaintiff's  land  and  the  erection 
of  a  dam  which  would  destroy  plaintiff's  ford,  defendant 
having  no  legal  right  to  either.  The  ground  upon  which 
this  seems  to  have  been  placed  was  that  from  the  nature 
of  the  excavation  an  injury  to  plaintiff's  easement  was 
likely  to  result.  In  support  of  the  conclusion  reached 
there  were  cited  Smith  v.  Gardner y  12  Ore.,  221;  CliicagOy 
B.  d  Q.  R.  Co.  V.  PorteVy  72  la.,  426.  In  the  case  at  bar  it 
was  shown  that  the  original  foundation  wall  had  been  of 
the  thickness  of  fifteen  inches;  that  this  had  been  re-en- 
forced afterward  by  a  wall  twelve  inches  in  thickness, 
and  that  from  the  top  of  the  re-enforced  wall  the  pro- 
longation to  the  height  of  two  stories  was  twelve  inches 
in  thickness,  and  from  thence  upward,  inclusive  of  the 
fourth  story,  the  wall  is  of  the  thickness  of  nine  inches, 
and,  by  much  evidence  adduced  by  plaintiff,  it  was  shown 
that  from  the  fourth  story  being  erected  upon  its  narrow 
foundation  as  described,  there  are  grounds  for  appre- 
hending serious  injuries  to  the  property  of  the  plaintiff. 
If  the  evidence  is  sufficient  to  sustain  this  contention, 
there  can  be  no  doubt  that  plaintiff  is  entitled  to  an  in- 
junction against  the  erection  and  continuance  of  the 
fourth  story  of  the  wall  in  question  which  threatens  the 
37 
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safe  enjoyment  of  his  property.  The  judgment  of  the 
district  court  is  reversed  and  this  cause  is  remanded  to 
said  district  court  for  further  proceedings. 

Reversed  and  remanded. 
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John  A.  Horbach,  appellee,  v.  Sarah  J.  Tyrrell  et 

AL.,  APPELLEES,  IMPLEADED  WITH  JULIA  JI.  SOHBNCK 
ET  AL.,  APPELLANTS. 

Filed  May  19, 1896.    No.  6231. 

1.  Acknowledgment  of  Deed.    The  functions  of  an  acknowledgment 

to  a  deed  are  twofold:  (1)  To  authorize  the  deed  to  be  given  in 
evidence  without  further  proof  of  its  execution;  (2)  to  entitle  it 
to  be  recorded;  and  unless  the  real  estate  conveyed  or  incum- 
bered the  homestead  of  the  grantors,  an  acknowleagment  is  not 
essential  to  the  validity  of  the  conveyance. 

2.  Homestead:  Deed:  Acknowledgment.    A  conveyance  of  real  estate, 

such  real  estate  being  the  homestead  of  the  grantors,  is,  unless 
acknowledged,  absolutely  void. 

3.  Acknowledgment:  Act  of  Officer.    In  this  state  the  act  of  an  offi- 

cer in  taking  the  acknowledgment  of  the  grantor  to  a  convey- 
ance of  real  estate  is  a  ministerial  one. 

4.  Corporations:  Officers.    The  fact  that  one  is  shown  to  be  secretary 

and  treasurer  of  a  corporation  will  not  authorize  the  presump- 
tion that  he  is  a  stockholder  of  such  corporation. 

5.  Acknowledgement:  Disqualification  of  Officer.    What  relation- 

ship or  what  interest  possessed  by  an  officer  disqualifies  him  from 
taking  an  acknowledgment  must  be  determined  from  the  facts  and 
circumstances  of  the  case  in  which  the  question  is  presented, 
rather  than  by  any  general  rule. 

6.  :  .    A  notary  public  is  not  disqualified  from  taking  an 

acknowledgment  of  a  mortgage  made  to  a  corporation,  merely 
because  it  is  shown  that  he  was  at  the  time  secretary  and  treas- 
urer of  the  mortgagee,  it  not  appearing  that  he  was  a  stockholder 
in  such  corporation  or  otherwise  beneficially  interested  in  having 
the  mortgage  made. 

Appeai^  from  the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J. 
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See  opinions  for  references  to  authorities. 
Kennedy  &  Ijearncd  and  W.  H.  CroWy  for  appellants. 
Howard  B,  Smith  and  Ebiier  E.  Thomas,  contra. 
Blmr  &  Oo88y  for  plaintiff. 

Eagax,  C. 

John  A.  Horbach  brought  this  suit  in  equity  in  the 
district  court  of  Douglas  county  to  foreclose  a  real  estate 
mortgage  executed  and  delivered  to  him  by  Isaac  Tyrrell 
and  Sarah  J.,  his  wife.     The  mortgage  conveyed  the  east 
fifty  feet  of  the  west  four  hundred  feet  of  lot  2,  in  Bart- 
lett's  Addition  to  the  city  of  Omaha,  and  lot  21,  in  block 
23,  Sheridan  Place,  city  of  Omaha.     The  mortgage  bore 
date  May  2,  1890,  and  was  filed  for  record  in  the  ofllce  of 
the  register  of  deeds  of  Douglas  county  May  5,  1890. 
Prior  to  the  bringing  of  this  suit  Isaac  Tyrrell  died  intes- 
tate.    His  widow  and  heirs  and  George  L.  Wass,  his  ad- 
ministrator, were  made  defendants  to  this  action.     On 
the  trial  the  court  appointed  Elmer  C.  Thomas,  an  at- 
torney of  the  court,  guardian  ad  litem  for  the  minor  chil- 
dren.    Julia  M.  Schenck  and  the  O.  F.  Davis  CJompany,  a 
corporation,  were  also  made  parties  to  the  action  and 
filed  cross-petitions.     Julia  M.  Schenck  sought  to  fore- 
close a  mortgage  bearing  date  May  16, 1887,  executed  by 
Tyrrell  and  wife  to  the  O.  F.  Davis  Company  on  the  said 
east  fifty  feet  of  the  west  four  hundred  feet  of  lot  2,  in 
Bartlett's  Addition,  she  being  the  assignee  of  the  O.  F- 
Davis  Company.     This  mortgage  was  recorded  in  the 
oflBce  of  the  register  of  deeds  of  Douglas  county  on  the 
18th  of  May,  1887.     The  O.  F.  Davis  Company  sought  to 
foreclose  a  mortgage  dated  May  16,  1887,  and  recorded 
May  23,  1887,  executed  by  Tyrrell  and  wife  to  it  on  the 
same  premises  described  in  the  mortgage  assigned  by  the 
O.  F.  Davis  Company  to  Schenck.    If  all  these  mortgages 
are  valid,  the  mortgage  of  Julia  M.  Schenck  is  a  first  and 
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the  mortgage  of  the  O.  F.  Davis  Company  a  second  lien 
upon  all  the  real  estate  described  therein,  and  the  mort- 
gage of  Horbach  a  third  lien  upon  the  property  described 
in  the  Schenck  and  O.  F.  Davis  Company  mortgages,  and 
a  first  lien  on  lot  21,  block  23,  Sheridan  Place.  By  the 
decree  of  the  district  court  the  mortgage  of  Horbach  was 
held  to  be  valid,  and  the  mortgages  sought  to  be  fore- 
<*losed  by  Schenck  and  the  O.  F.  Davis  Company  were  ad- 
judged void.  From  this  decree  the  O.  F.  Davis  Company 
and  Julia  M.  Schenck  have  appealed. 

1.  The  O.  F.  Davis  Company,  to  whom  the  mortgages 
adjudged  void  were  made  and  delivered,  was  at  the  time 
a  domestic  corporation.  The  real  estate  conveyed  by  the 
mortgages  was  the  homestead  of  Tyrrell  and  wife,  and 
the  notary  public  who  took  the  acknowledgment  of  Mr. 
and  Mrs.  Tyrrell  to  the  mortgages  was,  at  the  time,  the 
secretary  and  treasurer  of  the  O.  F.  Davis  Company,  mort- 
gagee. The  learned  district  court  was  of  opinion  that 
the  notary  public,  by  reason  of  his  relation  to  the  mort- 
gagee, was  disqualified  from  taking  the  acknowledg- 
ment of  Mr.  and  Mrs.  Tyrrell,  and  that  therefore  the 
mortgages  were  absolutely  void.  Conveyances  of  real 
estate  in  this  state,  except  leases  for  one  year  or  for  a 
less  time,  if  executed  in  this  state,  are  required  by  the 
statute  to  be  signed  by  the  grantor,  being  of  lawful  age, 
in  the  presence  of  at  least  one  competent  witness  and  to 
be  acknowledged  or  proved.  (See  sec.  1,  ch.  73,  Compiled 
Statutes,  1895.)  By  section  2  of  said  chapter  it  is  pro- 
vided that  the  grantor  must  acknowledge  the  instrument 
to  be  his  voluntary  act  and  deed.  In  Burbank  v.  ElliSy  7 
Neb.,  156,  Harrison  v.  McWhirtery  12  Neb.,  152,  Buck  v. 
Gagcy  27  Neb.,  306,  and  Connell  v.  Oallighery  36  Neb.,  749, 
it  was  held:  The  functions  of  an  acknowledgment  to  a 
deed  are  twofold, — (1)  to  authorize  the  deed  to  be  given 
in  evidence  without  further  proof  of  its  execution,  and 
(2)  to  entitle  it  to  be  recorded.  It  was  further  held  that 
the  acknowledgment  of  a  deed  to  real  estate  was  no  part 
of  the  deed  itself.     We  must  not  be  understood  as  ques- 
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tioning  in  the  slightest  degree  the  correctness  of  these 
decisions.  But  the  real  estate  described  in  the  convey- 
ances considered  in  those  cases  was  not  the  homestead  of 
the  parties  making  the  conveyances,  and  the  decisions 
had  no  reference  to  the  acknowledgment  of  conveyances 
affecting  the  homestead  of  the  grantors.  In  1879  the 
legislature  passed  an  act  entitled  "Homesteads.'^  This 
is  now  chapter  36,  Compiled  Statutes  of  1895.  Section  4 
of  this  chapter  is  as  follows:  "The  homestead  of  a  mar- 
ried person  cannot  be  conveyed  or  incumbered  unless  the 
instrument  by  which  it  is  conveyed  or  incumbered  is  exe- 
cuted and  acknowledged  by  both  husband  and  wife.''  The 
obvious  purpose  of  this  statute  is  to  render  all  convey- 
ances or  incumbrances  made  of  a  homestead  absolutely 
void  unless  such  conveyances  are  not  only  signed  and 
witnessed  but  acknowledged  by  both  the  husband  and 
the  wife.  It  therefore  follows  that  the  mortgages  of  the 
appellants  Schenck  and  the  O.  P.  Davis  Company  are 
void,  even  as  between  the  parties  thereto,  if  those  mort- 
gages were  not  duly  acknowledged;  that  is,  if  the  officer 
who  took  the  acknowledgment  of  the  grantors  therein 
was  disqualified  from  taking  such  acknowledgment. 

2.  In  what  character  or  capacity  does  an  officer  act  in 
taking  the  acknowledgment  of  a  grantor  to  a  conveyance 
of  real  estate?  Is  the  act  judicial  or  ministerial?  Sec- 
tion 2,  chapter  73,  sxipra^  only  requires  the  grantor  to 
acknowledge  the  instrument  to  be  his  voluntary  act  and 
deed;  and  the  requirement  of  section  3  of  said  chapter  is 
that  he  may  make  such  an  acknowledgment  before  a 
judge  or  clerk  of  any  court  or  some  justice  of  the  peace  or 
notary  public.  No  statute  of  which  we  are  aware  de- 
clares that  the  act  of  taking  an  acknowledgment  is  or 
shall  be  held  to  be  a  judicial  one,  and  section  1,  article  6, 
of  the  constitution  of  the  state  declares:  "The  judicial 
power  of  this  state  shall  be  vested  in  a  supreme  court, 
district  courts,  county  courts,  justices  of  the  peace,  police 
magistrates,  and  in  such  other  courts  inferior  to  the  dis- 
trict courts  as  may  be  created  by  law  for  cities  and  in- 
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corporated  towns."  Judicial  power,  it  would  seem,  is 
the  authority  of  some  person  or  tribunal  to  hear  and  de- 
termine a  controversy  and  to  reduce  such  determination 
to  a  judgment  or  decree  binding  the  parties  thereto ;  but 
the  acknowledgment  by  a  grantor  that  he  executed  a  con- 
veyance is  merely  his  voluntary  admission  that  he  has 
done  so.  The  oflBicer  taking  the  acknowledgment  has  no 
power  to  compel  a  grantor  to  attend  before  him  and  no 
power  to  coerce  an  answer  as  to  whether  he  did  execute 
a  conveyance;  and  upon  the  theory  that  the  act  of  an 
officer  in  taking  an  acknowledgment  is  a  ministerial  one 
the  supreme  court  of  Massachusetts  held  in  Lcafned  v. 
Rileyj  14  Allen,  109,  that  the  acknowledgment  of  a  deed 
might  be  taken  by  a  justice  of  the  peace  out  of  the  county 
in  which  he  resides.  The  cases  in  which  the  question  has 
been  considered  are,  however,  by  no  means  harmonious. 
They  are  collated  in  1  American  &  English  Encyclopedia 
of  Law,  second  edition,  at  pages  487,  488,  and  it  is  there 
said  that  the  weight  of  authority  is  that  the  act  of  an  offi- 
cer in  taking  an  acknowledgment  of  a  real  estate  convey- 
ance is  a  ministerial  one.  Following  are  some  of  the 
authorities  there  collated  which  hold  such  act  to  be  ju- 
dicial: Griffith  t\  VaitresSy  91  Ala.,  366;  Wedel  v.  Hernmnj 
59  Cal.,  514;  Stevens  v.  Hampton,  46  Mo.,  404;  Ijong  v.  CreirSj 
113  N.  Car.,  256;  Cover  v.  Manmcay,  115  Pa.  St.,  338;  Bow- 
dm  V.  Parrishy  86  Va.,  67;  Pickens  v.  Knisely,  29  W.  A^a.,  1; 
Johvston  V.  Wallace,  53  Miss.,  331. 

In  Wasson  v.  Connor,  54  Miss.,  351,  the  court  said:  "It 
is  evident  that  the  taking  of  an  acknowledgment  of  a 
grantor  is  a  gt/^>f/- judicial  act.  *  ♦  ♦  The  officer  who 
takes  an  acknowledgment  acts  in  a  judicial  character  in 
determining  whether  the  person  representing  himself  to 
be  *  *  *  the  grantor  named  in  the  conveyance  actu- 
ally is  the  grantor.  He  determines  further  whether  the 
person  thus  adjudged  to  be  the  grantor  does  actually  and 
truly  acknowledge  before  him  that  he  executed  the  in- 
strument." 

In  White  v.  Conndly,  105  N.  Car.,  65,  it  was  held  that  the 
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clerk  of  a  superior  court,  in  adjudicating  a  certificate  of 
acknowledgment  and  admitting  the  instrument  to  pro- 
bate and  ordering  registration,  acts  judicially. 

The  following  are  some  of  the  authorities  which  hold 
that  such  an  act  is  a  ministerial  one:  Elliott  v.  Peirsoly  1 
Pet.  [U.  S.],  338;  Hill  t\  Bacmi,  43  111.,  477;  Beuley  v.  CurtiSy 
92  Ky.,  505;  Gibson  v.  Noncay  Savings  Bank,  69  Me.,  579; 
8canlan  v.  Wright j  13  Pick.  [Mass.],  523;  Bank  of  Benson  v. 
Hove,  45  Minn.,  40;  Truman  v.  Ijore,  14  O.  St.,  144;  Will- 
iamson V.  Carskaden,  36  O.  St.,  664;  Letois  v.  Waters,  3  Har. 
&  McH.  [Md.],  430. 

The  conflict  in  the  authorities  is  probably  due  to  the 
peculiar  statutes  of  the  various  states  on  the  subject  of 
acknowledgments.  In  Calumet  &  Chicago  Canal  &  Dock 
Co.  V.  Russell,  68  111.,  426,  and  Kerr  v.  Russell,  69  111.,  666, 
the  supreme  court  held  that  an  ofllcer  in  taking  the  ac- 
knowledgment of  a  married  woman  acted  judicially;  but 
when  the  acknowledgments  considered  in  those  cases  were 
taken  the  statute  of  Illinois  required  of  an  ofllcer  taking 
the  acknowledgment  of  a  married  woman  to  make  her 
acquainted  with  and  explain  to  her  the  contents  of  the 
conveyance;  to  examine  her  separate  and  apart  from  her 
husband  as  to  whether  she  executed  the  conveyance  vol- 
untarily, freely,  and  without  the  compulsion  of  her  hus- 
band, and  to  make  a  certificate  accordingly.  (See  sec.  17, 
ch.  24,  Statutes  of  Illinois,  1856.)  Subsequently  the  leg- 
islature repealed  this  statute  and  enacted  another  pro- 
viding, in  effect,  that  if  a  married  woman  should  join 
with  her  husband  in  the  execution  of  a  conveyance  of  real 
estate,  she  should  be  bound  and  concluded  by  the  same 
in  the  same  manner  as  if  she  were  sole;  that  the  acknowl- 
edgment of  a  married  woman  to  a  conveyance  of  real 
estate  might  be  taken  the  same  as  if  she  were  a  fems-soh 
and  have  the  same  effect.  (See  Session  Laws  of  Illinois 
1869,  p.  359.)  After  the  passage  of  the  statute  quoted 
above  the  supreme  court  of  Illinois,  in  People  v.  Bartels, 
138  IlL,  322,  held  that  the  taking  of  an  acknowledgment 
of  a  married  woman  to  a  conveyance  of  real  estate  was  a 
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ministerial  act.  Magruder,  C.  J.,  speaking  for  the  court, 
said:  "The  doctrine  that  the  taking  of  an  acknowledg- 
ment is  a  judicial  act  had  its  origin  in  the  consideration 
of  acknowledgments  by  married  women,  where  the  officer 
is  required  to  make  the  privy  examination  herein  referred 
to;  and  as  applied  to  such  cases  the  doctrine  is  sound." 
He  then  cites  Calumet  &  Chicago  Canal  &  Dock  Co,  v.  RusseU 
and  Kerr  t\  Russelly  supra,  and  remarks  that  in  these  cases 
"the  acknowledgments  were  by  married  wpmen,  and  the 
certificates  stated  that  they  were  examined  separate  and 
apart  from  their  husbands,  *  *  *  as  required  by  the 
statute  then  in  force.  *  *  *  In  those  cases  the  tak- 
ing  of  the  acknowledgment  was  correctly  held  to  be  a 
judicial  act.  But  the  present  statute  of  this  state  no 
longer  requires  the  separate  examination  of  a  married 
woman  in  order  to  relinquish  her  dower  or  convey  her 
separate  estate.  She  is  treated  as  though  she  were  a  feme- 
sole.^'  The  statutes  of  this  state  require  nothing  more  of 
a  married  woman  than  is  required  of  her  husband  to 
make  effectual  a  conveyance  of  her  real  estate  or  effectual 
a  conveyance  of  her  dower  interest  in  the  real  estate  of 
her  husband.  All  that  is  required  of  either  a  husband  or 
wife  is  that  they  shall  sign  the  conveyance;  that  it  shall 
be  witnessed,  and  that  they  shall  acknowledge  the  sign- 
ing of  the  instrument  to  be  their  voluntary  act  and  deed. 
If  the  real  estate  described  in  the  conveyance  is  a  home- 
stead, then  it  must  be  not  only  signed  and  witnessed,  but 
it  must  be  acknowledged,  in  order  to  be  good  even  be- 
tween the  parties;  and  if  not  a  homestead,  the  convey- 
ance, if  signed,  witnessed,  and  delivered,  will  pass  the 
title  between  the  parties.  We  think  that  the  weight  of 
authority  is  to  the  effect  that  the  act  of  an  officer  in  tak- 
ing the  acknowledgment  of  a  grantor  to  a  conveyance  of 
real  estate  is  a  mere  ministerial  act 

3.  This  brings  us  to  the  precise  question  in  this  case, 
namely :  Was  the  acknowledgment  of  Mr.  and  Mrs.  Tyr- 
rell to  the  mortgages  on  their  homestead,  taken  by  the 
notary  public,  void  because  of  the  fact  that  such  notary 
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public  was  then  and  there  the  secretary  and  treasurer  of 
the  mortgagee?  There  is  no  evidence  in  the  record  that 
this  notary  public  had  any  interest  whatever  in  the  corpo- 
ration mortgagee.  No  law  of  this  state  requires  that  a 
secretary  or  treasurer  of  a  corporation  shall  be  a  stock- 
holder thereof;  and  simply  because  the  evidence  shows 
that  a  person  is  secretary  and  treasurer  of  a  corporation, 
the  court  ought  not  to  presume  that  he  was  therefore  a 
stockholder  in  such  corporation,  {Florida  Savings  Bank  & 
Real  Estate  Exchange  v.  Rivers^  18  So.  Rep.  [Fla.],  850.) 
What  interest  and  what  relationship  possessed  by  an  oflB- 
cer  disqualifies  him  from  taking  an  acknowledgment  of 
a  conveyance  of  real  estate?  We  have  not  been  cited  to 
any  authority,  nor  have  we  been  able  to  find  one,  which 
lays  down,  or  attempts  to  lay  down,  any  rule  which  will 
afford  in  all  cases  a  safe  test  for  determining  whether  an 
officer  is  disqualified  by  reason  of  his  relationship  or  in- 
terest from  taking  an  acknowledgment  in  any  particular 
case.  Whether  such  disqualification  exists  in  any  case 
must  be  determined  from  the  peculiar  facts  and  circum- 
stances of  that  case.  No  statute  exists  in  this  state  which 
prescribes  what  relationship  or  interest  of  an  officer  shall 
disqualify  him  from  taking  an  acknowledgment  in  any 
given  case;  but  it  would  seem  that  on  grounds  of  public 
policy  an  officer  should  be  disqualified  from  taking  an 
acknowledgment  whose  direct  and  beneficial  interest 
would  be  subserved  in  having  the  conveyance  made  whi(*h 
he  acknowledged.  And  perhaps  it  may  be  said,  as  a  very 
general  proposition,  that  an  officer  who  is  a  party  to  a 
conveyance  or  interested  therein  is  disqualified  from  tak- 
ing the  acknowledgment  of  the  grantor.  What  relation- 
ship and  what  interest  disqualifies  an  officer  from  taking 
an  acknowledgment  has  been  many  times  considered  by 
the  courts,  as  an  examination  of  the  following  authorities 
will  show : 

In  Hammers  v.  Dohj  61  111.,  307,  it  was  held  that  the 
acknowledgment  of  a  mortgage  taken  before  a  justice  of 
the  peace,  who  was  also  the  mortgagee,  is  void  as  to  third 
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parties,  notwithstanding  the  fact  that  he  is  the  only  jus- 
tice in  the  township  qualified  to  take  acknowledgments. 

In  Brereton  v.  Bennett^  25  Pac.  Rep.,  310,  the  supreme 
court  of  Colorado  held :  "The  fact  that  the  officer  taking 
the  acknowledgment  of  a  chattel  mortgage  was  the  part- 
ner of  the  mortgagee  and  negotiated  the  loan  secured  by 
the  mortgage  does  not  render  the  mortgage  fraudulent 
and  void  as  to  other  mortgage  creditors,  when  it  is  not 
shown  that  he  was  a  party  in  interest  to  either  the  lien  or 
the  note." 

In  Stevenson  v.  Brasher,  90  Ky.,  23,  the  court  of  appeals 
of  Kentucky  held  that  where  only  the  county  clerk  and 
his  deputies  are  authorized  to  take  acknowledgments  of 
deeds,  the  clerk  may  take  the  acknowledgment  of  a  deed 
in  which  he  is  grantee. 

Chapter  37,  section  2,  of  the  Code  of  North  Carolina 
permits  a  deputy  clerk  to  take  the  probate  of  a  deed. 
In  Piland  v.  Taylor,  113  N.  Car.,  1,  it  was  held  that  the 
fact  that  the  clerk  was  grantee  did  not  invalidate  the 
probate  taken  by  the  deputy. 

The  statutes  of  Michigan  provide  that  a  judicial  sale 
shall  be  made  by  the  sheriff  or  under  sheriff  and  the  deed 
executed  by  the  officer  making  the  sale.  In  Cook  v.  Fos- 
ter, 96  Mich.,  610,  the  supreme  court  of  that  state,  in  con- 
struing this  statute,  held  that  a  deed  executed  by  an 
under  sheriff  might  be  acknowledged  by  the  sheriff,  he 
being  a  notary  public. 

In  Ewing  v.  Vannewitz,  8  Mo.  App.,  602,  it  was  held  that 
the  acknowledgment  of  a  deed  of  foreclosure  made  by  a 
sheriff  as  trustee  under  a  deed  of  trust  may  be  taken  by  a 
notary  who  is  also  deputy  sheriff. 

In  Frederickshurg  Nat.  Bank  v.  Conway,  1  Hughes  [U. 
S.  C.  C],  37,  it  was  held  "a  notary,  who  was  one  of  the 
beneficiaries  under  a  deed  of  trust,  might  take  the  grant- 
or's acknowledgment." 

In  Withers  v.  Baird,  7  Watts  [Pa.],  227,  it  was  held  that 
an  officer  who  is  bound  to  make  title  through  third  per- 
sons is  so  far  interested  in  the  conveyance  as  to  be  dis- 
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qualified  to  take  ttie  acknowledgment  of  the  wife  of  the 
grantor. 

In  ISample  r.  Inciny  45  Tex.,  567,  it  was  held  that  a 
notary  who  identities  himself  with  the  transaction  by 
placing  his  name  on  the  face  of  a  deed  of  trust,  as  the 
avowed  agent  of  one  of  the  parties,  cannot  acknowledge 
the  instrument. 

In  NwImIh  v.  Hampton,  46  6a.,  253,  it  was  held  that  a 
notary  who  is  also  attorney  for  the  mortgagor  cannot 
take  his  client's  acknowledgment  of  the  mortgage;  but  in 
Bierer  v.  FretZj  32  Kan.,  330,  it  was  held  that  an  acknowl- 
edgment of  a  mortgagor  was  good  although  taken  by  an 
attorney  for  the  mortgagee. 

In  Pcnn  v.  Oarvin,  56  Ark.,  511,  it  was  held  that  a  no- 
tarj',  who  acted  as  agent  of  a  mortgagor  in  obtaining  the 
loan  secured  by  the  mortgage,  is  not  so  interested  as 
to  be  disqualified  to  take  the  acknowledgment  of  the 
mortgage. 

In  Kutch  V.  HoUey,  11  Tex.,  220,  it  was  held  that  a  mar- 
ried woman's  acknowledgment  taken  by  a  notary,  who 
was  the  attorney  of  her  husband,  but  not  beneficially  in- 
terested in  the  deed,  is  valid. 

In  City  Bank  of  Boone  t\  Kadtke,  87  la.,  363,  it  was  held 
that  "the  acknowledgment  of  a  chattel  mortgage  made 
to  a  partnership  before  a  notary  who  is  one  of  the  part- 
ners is  void"  as  to  third  parties  without  actual  notice. 

In  Long  t\  CrewSy  113  N.  Car.,  256,  it  was  held  that  the 
acknowledgment  of  a  trust  deed  before  a  notary  who  is 
a  preferred  creditor  therein  is  a  nullity. 

In  Lynch  v.  Livingston^  6  N.  Y.,  422,  it  was  held  that  a 
commissioner  of  deeds  may  take  the  acknowledgment  of 
a  deed,  although  so  related  to  the  makers  as  to  be  dis- 
qualified to  act  as  judge  or  juror  in  a  trial  where  they  are 
parties. 

In  Remington  Paper  Co.  i\  O^Dougherty,  81  N.  Y.,  474,  it 
was  held  that  a  justice  of  the  peace  may  take  the  ac- 
knowledgment of  a  deed  in  which  his  father  is  grantor 
and  his  wife  grantee. 
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In  Jones  v.  Porter j  59  Miss.,  628,  it  was  held  that  if  the 
officer  is  beneficially  interested  his  taking  the  acknowl- 
edgment of  a  relative  would  be  void  on  that  ground,  and 
that  the  acknowledgment  of  a  deed  before  the  husband 
of  the  grantee  therein  was  void. 

In  Kimball  v.  Johnson^  14  Wis.,  734,  it  was  held:  "  The 
acknowledgment  of  a  mortgage  made  to  a  married 
woman  is  not  invalid  because  taken  before  the  husband 
of  the  mortgagee  who  was  a  justice  of  the  peace." 

In  First  Nat.  Bank  of  Helena  v.  Roberts j  9  Mon.,  323,  it 
was  held  that  a  notary  who  is  the  attorney  and  nephew 
of  the  party  to  the  deed  is  not  so  interested  as  to  be  dis- 
qualified to  take  the  acknowledgment  of  the  deed. 

In  Sawyer  v.  Cox,  63  111.,  130,  it  was  held  that  an  officer 
of  a  corporation  whose  duty  it  is  to  countersign  and  reg- 
ister its  deeds  is  not  thereby  disqualified  from  taking 
acknowledgment  thereof  as  a  notary,  his  signature  not 
being  necessary  to  the  validity  of  the  instrument. 

These  are  not  all  the  cases,  by  any  means,  in  which 
this  question  has  been  considered,  but  they  serve  to  show 
the  futility  of  any  attempt  to  lay  down  any  general  rule 
upon  the  subject.  We  reach  the  conclusion  that  a  notary 
public  is  not  disqualified  from  taking  an  acknowledg- 
ment of  a  mortgage  made  to  a  corporation  of  which  he 
is  secretary  and  treasurer,  it  not  appearing  that  he  was 
a  stockholder  in  such  corporation  or  otherwise  benefi- 
cially interested  in  having  the  conveyance  made.  The 
decree  appealed  from  is  reversed  and  the  cause  remanded 
to  the  district  court  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Keversed  and  remanded. 

Irvine,  C,  having  presided  on  the  trial  in  the  court 
below,  took  no  part  in  the  consideration  here  of  the  case. 

Ryan,  C,  dissenting. 

I  cannot  concur  in  the  opinion  prepared  by  Commis- 
sioner Eagan,  and,  avoiding  needless  repetition,  as  far  as 
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possible,  I  shall  submit  my  views  upon  the  facts  stated 
by  him. 

I  regard  it  as  of  no  importance  whether  the  act  of  a  no- 
tary public  in  taking  and  certifying  to  an  acknowledg- 
ment is  to  be  deemed  a  ministerial  or  a  judicial  act.  For 
me,  it  is  sufficient  that  the  homestead  can  be  conveyed 
OP  incumbered  only  by  an  instrument  not  merely  exe- 
cuted, but  which,  as  well,  must  be  acknowledged.  (Com- 
piled Statutes,  ch.  36,  sec.  4.)  The  acknowledgment 
being  by  statute  constituted  a  substantive  requirement 
to  the  existence  of  a  conveyance  or  a  mortgage;  it  mat- 
ters not  whether  this  substantive  requirement  is  classi- 
fied as  a  ministerial  or  as  a  judicial  act.  In  the  case 
under  consideration  the  notary  public  who  took  and  cer- 
tified the  acknowledgment  was  at  the  same  time  the  sec- 
retary and  treasurer  of  the  mortgagee,  a  corporation. 
The  opinion  in  which  I  cannot  concur  holds  that  this 
officer  was  not  disqualified  to  certify  to  the  acknowledg- 
ment because  there  is  found  in  the  record  no  evidence 
that  he  had  any  interest  in  the  corporation  mortgagee. 
It  is  fair  to  assume  that  the  interest  referred  to  is  a  pe- 
cuniary interest,  for,  in  the  same  connection  in  the  opin- 
ion, it  is  said :  "No  law  of  this  state  requires  that  a  secre- 
tary or  treasurer  of  a  corporation  shall  be  a  stockholder 
thereof;  and  simply  because  the  evidence  shows  that 
a  i)erson  is  secretary  and  treasurer  of  a  corporation, 
the  court  ought  not  to  presume  that  he  was  therefore 
a  stockholder  in  such  corporation.  ♦  ♦  »  what 
interest  and  what  relationship  possessed  by  an  officer 
disqualifies  him  from  taking  an  acknowledgment  of  a 
conveyance  of  real  estate?  We  have  not  been  cited  to  any 
authority,  nor  have  we  been  able  to  find  one,  which  lays 
down,  or  attempts  to  lay  down,  any  rule  which  will  afford 
in  all  cases  a  safe  test  for  determining  whether  an  officer 
is  disqualified  by  reason  of  his  relationship  or  interest 
from  taking  an  acknowled}»inent  in  any  particular  case. 
Whether  such  disqualification  exists  in  any  case  must  be 
determined  from  the  peculiar  facts  and  circumstances  of 
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that  case."  {Horbach  v.  Tyrrell,  48  Neb.,  514.)  Follow- 
ing the  above,  and  other  language  to  the  same  eflfect, 
twenty  cases  were  reviewed  to  illustrate  and  enforce  the 
proposition  that  courts  of  last  resort  are  irreconcilably 
at  conflict  as  to  what  particular  relationship  to  the  par- 
ties or  subject-matter  should  be  held  to  disqualify  a 
notary  public  to  take  an  acknowledgment.  From  this 
the  conclusion  seems  to  be  reached  that  no  court  should 
attempt  to  lay  down  a  rule  by  which  it  will  be  bound, 
and  thereupon,  without  further  reasoning,  the  conclusion 
is  that,  in  this  particular  case,  the  mortgage,  though  of  a 
homestead,  is  valid. 

In  so  far  as  this  court  seems  at  all  willing  to  commit 
itself,  it  is  to  the  doctrine  that  only  a  pecuniary  interest 
in  a  corporation  mortgagee  could  disqualify  one  of  its 
oflicers  to  act  as  a  notary  public  in  taking  the  acknowl- 
edgment, which  gives  validity  to  the  incumbrance  of  a 
homestead.  A  corporation,  as  defined  by  Marshall,  C.  J., 
in  Trustees  of  Dartmouth  College  r.  Woodward,  4  Wheat. 
[TJ.  S.],  518,  is  "an  artificial  being,  invisible,  intangible, 
and  existing  only  in  contemplation  of  law."  It  requires 
no  citation  of  authorities  to  prove  that  a  corporation  can 
only  act  through  its  officers  or  agents.  Indeed,  the  very 
definition  of  the  word  "corporation"  implies  the  neces- 
sity of  agency.  It  must  therefore  be  that  what  are  or- 
dinarily described  as  the  acts  of  a  corporation  are  simply 
the  acts  of  its  officers,  and  this  proposition  is  rendered 
none  the  less  correct  by  the  consideration  that  auch  offi- 
cers may  employ  special  agents,  such  as  attorneys  at  law 
and  the  like,  to  act  for  the  corporation.  In  relation  to  a 
homestead,  there  is  required  to  be  shown  both  the  execu- 
tion and  the  acknowledgment  of  the  convevance  or  mort- 
gage.  Section  347  of  the  Code  of  Civil  Procedure  pro- 
vides: "Every  private  writing,  except  a  last  will  and 
testament,  after  being  acknowledged  or  proved  and  cer- 
tified in  the  manner  prescribed  for  the  proof  of  acknowl- 
edgment of  conveyance  of  real  property,  may  be  read  in 
evidence  without  further  proof."     In  Phillips  v.  Bishop, 
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35  Neb.,  487,  it  was  held  by  the  court  that  a  certificate  of 
acknowledgment  of  a  deed  or  mortgage  in  proper  form 
could  be  impeached  only  by  a  clear,  convincing,  and  satis- 
factory proof  that  the  certificate  is  false  and  fraudulent, 
and  this  holding  was  reaffirmed  in  Barker  v.  Avery^  36 
Neb.,  599.  Furthermore,  in  Phillips  v.  Bishopy  supra^  it 
was  said :  "As  a  general  rule,  the  unsupported  testimony 
of  the  party  purporting  to  have  made  the  acknowledg- 
ment is  insufficient  to  overcome  the  officer's  certificate." 
The  opinion  to  which  I  cannot  subscribe  holds  that  a  no- 
tary public  sustaining  the  relation  of  secretary  and  treas- 
urer to  the  mortgagee,  a  corporation,  may  nevertheless 
take  and  certify  the  acknowledgment  of  the  mortgagors, 
almost  conclusive  though  such  certificate  be  under  the 
section  of  the  Code  of  Civil  Procedure  and  the  adjudicated 
cases  just  cited.  I  desire  briefly  to  recapitulate  that  the 
result  of  this  holding  may  more  clearly  appear.  In  the 
first  place,  a  corporation  must  act  by  its  officers,  and 
from  this  it  results  that  its  officers^  acts  in  the  per- 
formance of  their  corporate  duties  are  the  acts  of  the 
corporation.  In  the  second  place,  the  officer  of  such  cor- 
poration may  take  and  certify  the  acknowledgment  of 
the  mortgagors  and,  "as  a  general  rule,  the  unsupported 
testimony  of  a  party  purporting  to  have  made  such  an 
acknowledgment  is  insufficient  to  overcome  the  officers' 
certificate.^^  In  the  third  place, — and  this  is  the  holding 
in  the  opinion  from  which  I  dissent, — each  case  must  be 
determined  from  the  peculiar  facts  and  circumstances 
of  that  case;  ergoj  this  acknowledgment  was  free  from 
objection.  When  it  is  taken  into  consideration  that  the 
corporation,  in  the  only  manner  in  which  it  could  act, — 
that  is  by  its  officers, — took  an  acknowledgment  of  a 
mortgage  to  itself,  there  is,  to  my  mind,  an  exquisite  sug- 
gestion of  irony  in  the  general  proposition  gravely  laid 
down,  that  "each  case  must  be  determined  from  the  p(?- 
culiar  facts  and  circumstances  of  that  case." 

But  there  is  another  view  which  may  properly  be  taken 
of  the  relation  of  the  secretary  and  treasurer  to  the  cor- 
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X>orationy  mortgagee,  which  arises  out  of  the  fact  that  the 
official  positions  named  imply  the  same  obligations  as 
result  from  any  other  agency.  This  secretary  and  treas- 
urer, being  its  agent,  owed  to  the  corporation  of  which 
he  was  an  officer,  the  duty  of  caring  for  its  interests  to 
the  exclusion  of  every  other  consideration.  {Rackford 
Watch  Co.  V.  Manifold,  36  Neb.,  801;  Jansen  v.  Williams^  36 
Neb.,  869;  Oliver  v.  Lamingy  48  Neb.,  338.)  With  the 
obligation  resting  upon  him,  it  is  too  much  to  expect  of 
an  agent,  designated  an  officer,  that  when  by  a  simple 
certificate  as  to  an  acknowledgment  he  can  practically 
conclude  parties  dealing  with  his  principal  as  to  the  exe- 
cution of  a  mortgage  to  such  principal,  this  irresponsible 
power  will  not  oftentimes  be  abused.  It  can  make  no 
difference  in  principle  whether  the  agent  can  be  finan- 
cially benefited  or  not,  the  requirement  of  interest  in 
the  success  of  his  principal  equally  exists.  Speaking  of 
the  rule  which  makes  this  requirement,  it  is  said  in  Story, 
Agency,  section  210:  "This  rule  is  founded  upon  the 
plain  and  obvious  considerations  that  the  principal  bar- 
gains in  the  employment,  for  the  exercise  of  the  disin- 
terested skill,  diligence,  and  zeal  of  the  agent  for  his  own 
exclusive  benefit"  For  my  own  part  I  cannot  see  that  it 
makes  any  difference  in  the  requirement  of  fidelity 
whether  or  not  the  agent  partakes  in  the  profits  of  the 
business  of  his  principal,  and  this  participation  is  what, 
for  the  most  part,  is  implied  from  the  fact  of  being  a 
stockholder. 

If  the  foregoing  discussion  has  served  no  other  pur- 
pose it  is  hoped  that,  at  least,  it  has  called  attention  to 
the  fact  that  in  the  opinion  already  prepared  there  has 
been  no  attempt  made  to  formulate  a  general  rule  as  to 
what  disability  on  the  part  of  the  notary  public  will 
vitiate  his  certificate  of  acknowledgment,  though  it  is 
intimated  that  peculiar  facts  and  circumstances  may  ac- 
complish that  result  In  this  situation  there  are  all  the 
disadvantages  which  attend  upon  the  possible  effects  of 
an  unsettled  rule  of  law.    The  requirement  that  a  mort- 
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gage  of  the  homestead  must  be  acknowledged,  as  has 
already  been  -noted,  is  substantive  in  its  nature,  and  does 
not  merely  extend  to  entitling  the  instrument  to  be  ad- 
mitted to  record.  In  this  respect  the  law  as  to  the  ne- 
cessity of  the  separate  examination  of  a  married  woman 
being  shown  by  the  certificate  of  acknowledgment  to 
make  hers  a  binding  execution  of  a  deed  affords,  to  my 
mind,  a  striking  analogy,  and  I  shall  therefore  review  the 
decisions  upon  this  subject  at  some  length. 

A  deed  of  a  married  woman,  the  acknowledgment  of 
which  does  not  show  that  she  was  examined  separate 
from  her  husband,  as  provided  by  Revised  Statutes,  1865, 
chapter  100,  sections  13  and  14,  in  force  at  the  time  the 
deed  was  executed,  is  void.  {Krieger  v.  Crockery  24  S.  W. 
Rep.  [Mo.],  170.) 

In  Long  v.  CrewSj  18  S.  W.  Rep.,  499,  the  supreme  court 
of  North  Carolina  had  under  consideration  a  deed  in 
which  one  of  the  trustees  named  took  the  acknowledge 
ment  as  a  notary  public.  Following  a  review  of  a  line  of 
decisions  in  that  state  the  following  language  occurs:  "It 
is  true  these  were  all  cases  where  the  registration  and 
probate  were  insu£Bicient  because  the  acknowledgment 
was  made  before  an  officer  by  reason  of  his  locality  not 
authorized  or  acting  outside  of  his  local  jurisdiction,  and 
the  ruling  is  sustained  by  ample  authority  elsewhere. 
*  *  But  exactly  the  same  principle  still  applies  where 
the  officer  taking  the  acknowledgment  is  disqualified,  not 
(as  above)  by  not  acting  within  the  authorized  locality 
but  by  reason  of  his  interest  in  the  deed,  either  as  party, 
trustee,  or  cestui  que  trust.  (1  Devlin,  Deeds,  sec.  476,  and 
cases  there  cited.)  In  both  cases  alike,  the  acknowledg- 
ment is  taken,  so  to  speak,  coram  nan  judice,  and  cannot 
authorize  probate  by  the  clerk  and  registration.  {Beaman 
V.  Whitney y  20  Me.,  413;  Groesbeck  v.  Seeley^  13  Mich.,  329; 
Dcms  V.  Beazlqfy  75  Va.,  491;  Bowden  v.  Parrish^  86  Va., 
67;  Brown  v.  Moore,  38  Tex.,  645;  Watson  v.  Connor y  54 
Miss.,  351;  Withers  v.  Bairdy  32  Am.  Dec.  [Pa.],  754,  and 
notes  1  Am.  &  Eng.  Ency.  Law,  145,  and  note  6,  16 
38 
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Am.  &  Eng.  Ency.  Law,  775.)"  The  opinion  from  which 
was  taken  the  above  quotation  began  with  the  following 
statement:  "In  this  state  it  is  settled  law  that  an  ac- 
knowledgment of  a  deed  by  the  husband  and  privy  ex- 
amination of  the  wife,  taken  before  a  justice  of  the  peace, 
commissioner,  or  notary,  is  a  judicial,  or  at  least  a  qiMm- 
judicial  act,  and,  if  such  officer  is  not  authorized  to  take 
it,  the  probate  upon  it  by  the  clerk  and  registration  are 
invalid  against  creditors  and  purchasers." 

In  Loiiden  v.  Ely  the,  27  Pa,  St,  22,  Black,  J.,  said:  "A 
married  woman  may  convey  or  mortgage  her  land  by 
joining  with  her  husband  in  a  deed  for  that  purpose. 
But  to  make  such  a  deed  valid,  it  is  necessary  to  show  by 
legal  evidence  that  no  fraud  was  practiced  upon  her,  but 
that  she  executed  it  with  a  full  knowledge  of  its  meaning, 
purpose,  and  intent.  It  must  also  be  shown  that  her  will 
was  perfectly  free  and  that  her  mind  accorded  with  the 
act.  If  he  uses  his  influence  and  power  in  such  manner 
as  to  control  her  unduly,  or  so  as  to  make  her  act  under 
his  will  and  not  her  own,  the  deed  is  void.  I  do  not  say 
that  it  will  be  vitiated,  by  the  mere  fact  that  she  yields 
to  his  persuasion,  even  when  she  does  so  against  her  bet- 
ter judgment.  But  there  must  be  no  imprisonment  of 
her  mind,  and  no  unfair  advantage  taken  of  her  weak- 
ness. She  must  act  voluntarily  and  not  by  compulsion, 
moral  or  physical.  These  facts  are  to  be  proved  in  one 
way  only — that  is,  by  the  certificate  of  a  judge  or  justice 
that  he  examined  her,  not  in  the  presence  of  her  husband, 
but  separately;  that  he  made  the  contents  of  the  deed 
fully  known  to  her;  that  she  declared  her  execution  of 
it  to  be  voluntary  and  free  from  every  sort  of  coercion." 

In  Withes  V.  Baird,  7  Watts  [Pa.],  228,  Baird  had 
agreed  to  convey  to  Withers  a  tract  of  land  by  warranty 
deed  subject  to  all  demands  of  the  commonwealth.  Prior 
to  the  agreement,  a  verbal  understanding  existed  be- 
tween Baird  and  Baxter,  to  the  effect  that  they  should 
exchange  six  acres  of  the  tract  to  which  this  contract 
related  for  four  acres  owned  by  Baird.     The  agreement 
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therefor  provided  that  unless  this  agreement  was  re- 
scinded, Baird  should  convey  the  four  acres,  instead  of 
the  six  for  which  tliey  were  exchanged,  to  Withers.  The 
understanding  was  not  rescinded,  and  to  simplify  mat- 
ters it  was  agreed  that  Baxter  should  convey  directly  to 
AVithers.  In  pursuance  of  this  agreement  Baxter  and 
wife  executed  a  deed  of  the  land  to  Withers,  and  de- 
livered it  to  Baird.  Baird,  who  was  a  magistrate,  also 
took  Mrs.  Baxter's  separate  acknowledgment.  Upon 
tender  of  this  deed  to  Withers  he  refused  to  accept  it 
Gibson,  J.,  in  delivering  the  opinion  of  the  court,  said: 
'^But  the  acknowledgment  was  palpably  insufficient  to 
bar  the  dower  of  Baxter's  wife.  The  office  of  a  magis- 
trate in  respect  to  private  examination  is  a  judicial  and 
a  delicate  one.  Intrusted  with  the  business  of  inspect- 
ing the  wife's  knowledge  and  will,  he  should  be  superior 
to  all  exception  on  the  score  of  impartiality.  When  he  is 
bound  to  procure  her  concurrence,  his  inducement  to 
abuse  his  trust  is  as  strong  as  if  the  conveyances  were 
made  to  himself;  and  it  would  not  be  pretended  that  his 
judicial  functions  could  be  exercised  in  his  own  case. 
His  responsibility  for  the  conveyance,  whether  through 
himself  or  directly  to  the  defendant,  made  him  equally 
a  party  in  interest,  and  no  consent,  short  of  an  agreement 
by  the  vendee  to  take  a  defective  title,  which  is  not  pre- 
tended, could  supply  the  place  of  a  separate  examina- 
tion." 

In  National  Bank  of  Fredericksburg  v.  Conway^  1  Hughes 
[U.  S.  C.  C],  37,  Hughes,  J.,  says:  "If  the  act  be  judicial, 
such  as  taking  the  acknowledgment,  after  privy  examina- 
tion of  a  married  woman,  an  interested  person  cannot 
take  it."  Just  following  this  proposition  there  were 
cited  several  authorities.  The  abstract  value  of  this 
statement  is,  however,  greatly  impaired  by  the  fact  that 
just  preceding  the  above  quotation  its  author  had  said 
that  "The  teaching  of  the  cases  cited  at  bar  seems  to  me 
plainly  to  be  that  an  interested  person  may  take  the 
acknowledgment  of  a  deed  when  the  act  is  merely  minis- 
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terial."  In  the  same  case,  however,  Waite,  C.  J.,  dissent- 
ing, said:  "It  has  been  frequently  decided  that  an  ac- 
knowledgment before  a  grantee  named  in  the  deed  was 
of  no  effect.  {Beaman  v.  Whitney ^  20  Me.,  413;  Wilson  v. 
Traer,  20  la.,  233;  Stevens  v.  Hampton^  46  Mo.,  404;  Groes- 
heck  V.  Seeleyj  13  Mich.,  345.)  It  has  also  been  held  that  a 
party  interested  in  a  deed  cannot  take  and  certify  the  ac- 
kuowledgment  of  a  married  woman  requiring  a  privy 
examination.  {Withers  v.  Bairdy  7  Watts  [Pa.],  228.)  The 
tjiking  of  such  an  acknowledgment  is  in  some  respects  a 
judicial  act,  and  not  ministerial  only;  but  in  cajse  of  an 
ordinary  acknowledgment,  it  is  purely  a  ministerial  act. 
Tnnnan  r.  Lore^  14  O.  St.,  144;  Lynch  v.  Livingston^  2  Seld. 
[X.  Y.],  434.)" 

In  Stevenson  v.  Brdslter^  90  Ky.,  23,  the  county  clerk  was 
held  not  disqualified  to  take  an  ordinary  acknowledg- 
ment of  a  deed  in  which  he  had  an  interest,  but  it  was 
said  by  Bennett,  J.,  in  delivering  the  opinion  of  the  court: 
^*He,  being  one  of  the  parties  to  whom  the  conveyance 
was  made,  and  one  of  the  beneficiaries  of  the  wife's  ac- 
knowledgment, may  show  that  her  acknowledgment  was 
not  taken  as  the  law  directs.  The  fact  that  he  was  inno- 
cent in  this  omission  of  duty  makes  no  difference,  for  the 
wife  cannot  convey  away  her  right  of  dower,  unless  the 
requirements  of  the  statute  are  pursued  in  every  partic- 
ular, and  that  she  shall  be  examined  separately  and 
apart  from  her  husband  is  one  of  the  requirements  which 
is  indispensable,  the  performance  of  which  devolves  upon 
the  clerk  taking  the  acknowledgment;  and  if  he  in  taking 
the  acknowledgment  for  his  own  benefit,  fails  to  perform 
said  duty,  he  and  his  co-vendee  should  not  be  permitted 
to  profit  by  such  failure,  but  they  should  be  considered 
to  have  failed  to  get  the  wife's  dower  by  the  fraud  or 
laches  of  said  clerk,  and  for  that  reason  not  entitled 
to  it." 

In  Brown  v.  Moore,  38  Tex.,  645,  the  entire  opinion  of 
the  court,  delivered  by  Walker,  J.,  was  as  follows: 
^^James  W.  Moore  and  Mary  E.,  his  wife,  to  secure  the 
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payment  of  f  1,100  to  Eliza  A.  Brown,  executed  a  deed  of 
trust  to  Oscar  Parish  over  lots  12, 13,  and  14,  in  block  136, 
in  the  city  of  Galveston,  together  with  two  slaves.  The 
trustee  took  the  acknowledgment  of  the  wife  to  the  dee<l. 
The  property  mortgaged  was  her  separate  property.  The 
trustee  was  interested  in  the  conveyance  to  the  extent  of 
his  commission  and  was  therefore  incompetent  as  an  offi- 
cer to  take  an  acknowledgment  of  the  deed.  Authorities 
are  sufficiently  referred  to  in  the  able  briefs  of  counsel 
to  this  point.  We  think  the  law  is  well  settled;  and 
though  there  are  other  questions  raised  in  this  record  of 
a  deeply  interesting  character,  we  will  decide  this  case 
upon  the  point  already  stated,  referring  to  our  opinions 
in  other  cases  for  the  settlement  of  all  other  questions 
involved.*' 

In  Parks  v.  Barnett^  16  So.  Rep.  [Ala.],  136,  there  was 
presented  to  the  supreme  court  of  Alabama  the  validity  of 
a  deed  under  which  the  title  of  the  grantors  to  their  home- 
stead was  claimed  to  have  passed  to  the  grantee  therein 
named.  This  deed  had  been  signed  by  both  the  grantors, 
but  was  not  acknowledged  by  the  wife,  who  was  one  of  the 
grantors,  until  after  the  death  of  her  husband,  the  other 
grantor.  The  court  said  in  discussing  the  facts  of  this 
case:  "The  evidence  is  without  conflict,  that  the  lot  sued 
for  at  the  time  of  the  attempted  conveyance  by  said  Hart 
and  wife  to  the  defendant,  Coltart,  was  their  homestead, 
in  their  actual  occupancy  and  possession  as  such,  and 
had  been  for  many  years  before.  Their  deed  was  with- 
out the  acknowledgment  of  the  wife  as  required  by  sec- 
tion 2508  of  the  Code,  to  make  a  valid  conveyance  by  the 
husband  of  the  homestead.  By  the  repeated  decisions 
of  this  court,  as  well  as  by  the  terms  of  the  statute  itself, 
such  conveyance  is  void.  It  is  said  of  such  a  deed  that  it 
is  a  nullity  to  all  intents  and  purposes,  and  confers  no 
rights,  present  or  prospective,  is  totally  insufficient  as  a 
muniment  of  title  to  support  an  action  of  ejectment,  and 
is  incapable  of  passing  any  estate  or  interest  whatever 
in  the  homestead."    In  this  connection  there  were  cited 
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teu  Alabama  cases,  following  which  it  was  said:  ^^We 
have  also  held,  more  than  once,  that  such  a  conveyance 
acknowledged  by  the  wife  after  the  death  of  the  husband 
with  certificate  thereof  in  proper  form,  does  not  defeat  or 
affect  the  title  of  his  heirs.  {Riclutrdmn  v.  Woodsttx^k  Iron 
Co.,  90  Ala.,  266,  94  Ala.,  629;  Hodges  v.  Winston,  95  Ala., 
514.)^' 

In  Boicden  t\  Parrish,  9  S.  E.  Rep.  [ Va.],  616,  it  was  held 
that  the  interest  of  a  trustee,  merely  to  the  extent  of  his 
commission,  was  such  as  disqualified  him  to  act  as  a 
notary  public  in  taking  an  acknowledgment  in  Virginia, 
in  which  state  the  taking  of  any  acknowledgment  is  held 
to  be  a  judicial  act. 

These  facts  have  been  illustrated  by  the  foregoing  ci- 
tations and  the  quotations  therefrom,  first,  that  the  value 
of  an  acknowledgment  of  a  married  woman  as  to  the  exe- 
cution of  a  deed  was  dependent  entirely  upon  whether 
the  officer  performed  his  duty  in  strict  compliance  with 
the  requirements  of  the  statute;  and,  second,  that  the 
failure  by  an  officer  in  taking  such  acknowledgments, 
and  evidencing  the  same  by  his  certificate,  not  only  pre- 
cluded its  being  recorded  so  as  to  impart  notice,  but,  as 
well,  absolutely  rendered  the  instrument  null  and  void 
as  a  deed.  Between  this  sort  of  an  acknowledgment  and 
one  upon  which  entirely  depends  the  validity  of  an  in- 
cumbrance of  a  homestead  there  exists,  so  far  as  the 
functions  and  requirements  of  an  acknowledging  officer 
are  concerned,  a  striking  analogy,  and  the  cases  which 
have  been  cited  and  quoted  from  show  that  such  officer 
must  not  be  in  such  relation  to  the  grantee  or  mortgagee 
that  there  shall  exist  a  temptation  to  do  his  duty  other- 
wise than  impartially.  On  principle  this  is  readily  il- 
lustrated with  reference  to  a  homestead,  for  the  require- 
ment of  the  statute  is  that  to  convey  or  incumber  the 
homestead  the  instrument  must  be  executed,  and  must 
be  acknowledged.  As  to  the  first  of  these  two  require- 
ments the  act  of  signing  by  the  husband  and  wife  is 
generally  quite  clear  and  unmistakable  evidence.    Of  the 
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acknowledgment,  which,  equally  with  the  execution,  is 
imperatiyely  required  to  constitute  a  conveyance  or  cre- 
ate an  incumbrance,  the  sole  evidence  is  the  certificate 
of  the  officer  taking  such  acknowledgment.  Whether  his 
act  in  this  respect  is  styled  judicial,  gwa«t- judicial,  or  min- 
isterial, counts  for  less  than  whether  his  ew  parte  certifi- 
cate, which  entitles  the  instrument  to  be  received  in  evi- 
dence on  the  one  hand,  and  complete  its  validity  on  the 
other,  shall  be  accepted  only  when  he  has  acted  under 
such  circumstances  that  the  requirement  of  fairness  in 
taking  and  evidencing  the  acknowledgment  is  not  in  con- 
flict with  his  obligations  toward  the  grantee.  Whenever 
a  deed  haa  been  placed  upon  record,  third  parties  are 
entitled  to  rely  upon  the  facts  thereby  published,  and 
those  alone,  and  it  is  then  too  late  to  afford  relief  against 
its  false  recitations.  The  only  safe  course  is  to  require 
that  the  evidence  of  the  essential  requirement  of  ac- 
knowledgment in  conveying  or  incumbering  a  homestead 
shall  be  of  such  a  nature  that  there  shall  be  no  danger 
that  the  officer  who  takes  the  acknowledgment  shall  be 
likely  to  misstate  the  truth.  This  was  beneficent  and 
practicable  for  a  long  time  with  reference  to  the  privy 
examination  of  married  women.  It  can  scarcely  be  oth- 
erwise with  respect  to  the  conveyance  or  incumbrance  of 
the  homestead.  It  may  be  that  the  so-called  emancipa- 
tion of  married  women  renders  unnecessary  any  precau- 
tions against  the  ii^Jprovident  surrender  of  the  control  of 
the  wife^s  property  to  her  husband,  and  that,  therefore, 
the  law  requiring  her  separate  examination  should  be 
laid  aside  as  an  outgrown  fiction,  but  this  can  never  be 
assumed  of  helpless  children,  in  whose  interest  and  for 
whose  benefit  have  mainly  been  enacted  the  humane  pro- 
visions of  the  homestead  law. 
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John  O.  Havbmbyer,  appellee,  v.  Marcus  Dahn  et  al., 
APPELLEES,  Impleaded  with  Storz  &  Iler,  appel- 
lants. 

Filed  May  19, 1896.    No.  6309. 

1.  Homestead:  Deed:  Acknowledgment.    A  conveyance  of  real  estate, 

such  real  estate  being  the  homestead  of  the  grantors,  is,  unless 
acknowledged,  absolutely  void. 

2.  Acknowledgment:   Disqualification   of  Officer.      An  attorney, 

who  is  a  notary  public,  is  not  disqualified  from  taking  an  ac- 
knowledgment of  a  mortgage  made  to  his  client,  merely  because 
he  holds  for  collection  the  claim  secured  by  such  mortgage,  it  not 
appearing  that  the  attorney  had  any  beneficial  interest  in  having 
the  mortgage  made,  nor  that  the  amount  of  his  compensation  in 
any  manner  depended  upon  such  mortgage  being  made.  HorlMCh 
V,  Tyirell,  48  Neb.,  514,  followed. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J. 

LakCj  Hamilton  d  MaxtoeU^  for  appellants. 

•I 

William  H.  Crow  and  Joseph  Grow^  contra. 

Ragan,  0. 

John  0.  Havemeyer  brought  this  suit  in  equity  in  the 
district  court  of  Douglas  county  against  Marcus  Dahn 
and  Barbara  Dahn,  his  wife,  to  foreclose  a  real  estate 
mortgage.  A  corporation  known  as  the  O.  P.  Davis 
Company  and  a  copartnership  known  as  Storz  &  Her 
were  also  made  defendants  to  the  action.  The  latter  two 
filed  cross-petitions,  by  which  they  also  sought  to  fore- 
close mortgages  held  by  them  upon  the  real  estate  of 
Dahn.  By  the  decree  of  the  district  court  Havemeyer 
and  the  O.  F.  Davis  Company  were  given  liens  upon  the 
real  estate  as  prayed  for  in  their  petition  and  cross-i)eti- 
tion;  but  the  district  court  denied  the  prayer  of  the 
cross-petition  of  Storz  &  Her  and  dismissed  the  same  and 
from  this  decree  they  have  appealed. 
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It  appears  from  the  special  findings  of  the  district 
court  that  one  Kopald  was  indebted  to  Storz  &  Her,  and 
as  an  evidence  of  this  indebtedness  he  executed  to  them 
his  note  and  this  note  was  signed  by  the  appellee,  Mar- 
cus Dahn,  and  a  note  secured  by  a  mortgage  upon  the 
homestead  of  Dahn  and  wife  to  Storz  &  Her.  The  notary 
public  who  took  the  acknowledgment  of  this  mortgage 
was  an  attorney  at  law,  and  the  attorney  and  agent  of 
Btorz  &  Her  for  the  purpose  of  collecting  the  debt  owing 
to  them  from  Kopald,  and  procured  Dahn  and  his  wife, 
as  they  alleged,  by  fraud  and  false  representations,  to 
execute  the  mortgage.  The  learned  district  court  was  of 
opinion  that  because  the  notary  public  who  took  this 
acknowledgment  was  the  agent  and  attorney  of  the  mort- 
gagee, he  was  therefore  disqualified  to  take  the  acknowl- 
edgment, and  the  mortgage  being  upon  a  homestead  was 
void.  In  Horbftch  r.  Tyrrell,  48  Neb.,  514,  handed  down  at 
this  sitting  of  the  court,  we  decided  that  a  notary  public 
was  not  disqualified  from  taking  an  acknowledgment  of  a 
mortgage  made  to  a  corporation  of  which  he  was  secre- 
tary and  treasurer,  it  not  appearing  that  he  was  a  stock- 
holder in  such  corporation  or  otherwise  beneficially  inter- 
ested in  having  the  conveyance  made.  In  the  case  at  bar 
it  is  not  found  that  the  notary  and  attorney  who  took  the 
acknowledgment  of  Dahn  and  his  wife  had  any  beneficial 
interest  in  having  the  mortgage  made.  It  is  true  that  he 
was  agent  and  attorney  for  Storz  &  Her,  but  it  does  not 
appear  that  the  amount  of  his  compensation  in  any  man- 
ner depended  upon  his  procuring  this  mortgage  or  collect- 
ing the  debt  which  it  represented.  Following  Horbaeh  v. 
Tyrrelly  the  decree  appealed  from  is  reversed  and  the 
cause  remanded  to  the  district  court  for  further  pro- 
ceedings. 

Beversed  and  remanded. 


Irvine,  C,  not  sitting. 
Ryan,  C,  dissents. 
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Olossa  E.  Brown  bt  al.,  appellees,  v.  E.  L.  Eno  bt  al., 

appellants. 

Filed  May  19, 1896.    No.  6595. 

1.  EstoppeL    Where  one«  by  his  words  or  conduct,  willfully  causes 

another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  pre- 
vious position,  the  former  is  concluded  from  averring  against  the 
latter  a  difTerent  state  of  things  as  existing  at  the  same  time. 
Cain  V.  Boiler,  41  Neb.,  721,  and  cases  there  cited  followed. 

2.  Principal  and  Agent.    The  apparent  authority  of  an  agent  which 

will  bind  his  principal  is  such  authority  as  an  agent  appears  to 
have,  by  reason  of  the  actual  authority  which  he  has.  {Oreighton 
V.  Finlay8(m,  46  Neb.,  457.) 

3.  Estoppel:  Evidence.    The  evidence  examined,  and  k^d  to  sustain 

the  finding  of  the  district  court,  that  the  appellants  had  by  their 
conduct  estopped  themselves  from  claiming  or  asserting  a  mort- 
gage lien  upon  certain  chattel  property. 

4.  Principal  and  Agent:  Evidence.    Evidence  examined,  and  held  to 

sustain  the  finding  of  the  district  court,  tliat  one  of  the  appeUaats 
was  the  agent  of  the  other,  and  acted  within  the  scope  of  his  au- 
thority in  making  certain  representations  set  out  In  the  opinion. 

Appeal  fpom  the  district  court  of  Hall  county.  Heard 
below  before  Hakrison,  J. 

W.  H.  Thompson,  for  appellants. 

W.  L.  Hand  and  Abbott  &  Caldivellj  contra. 

Ragan,  C. 

In  June,  1890,  E.  L.  Eno  and  W.  D.  Moulton  sold  to 
William  Haynes  the  furniture  and  fixtures  of  the  Palmer 
House,  a  hotel  in  the  cily  of  Grand  Island.  Haynes,  in 
part  payment  of  said  furniture  and  fixtures,  conveyed  to 
Eno  &  Moulton  certain  real  estate,  the  same  being  at  the 
time  incumbered  by  mortgages  aggregating  the  amount 
of  f  6,420.  These  mortgages  were  at  the  time  not  due, 
but  as  they  matured  were  to  be  paid  off  by  Haynes. 
Haynes  paid  the  balance  of  the  purchase  price  of  the 
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furniture  and  fixtures  by  executing  and  delivering  to  Eno 
ct  Moulton  his  promissory  note  for  f 7,500.  He  secured 
this  last  note  by  chattel  mortgage  upon  the  furniture  and 
fixtures  purchased  of  Eno  &  Moulton,  and  also  executed 
and  delivered  to  them  another  note  at  the  same  time  for 
f 6,420  and  secured  the  same  by  a  second  mortgage  upon 
said  furniture  and  fixtures.  This  last  note  and  mortgage 
were  given  to  Eno  &  Moulton  to  secure  Haynes'  promise 
and  agreement  to  pay  off  and  discharge  the  mortgages 
existing  upon  the  real  estate  which  he  had  conveyed  to 
them  as  part  payment  for  the  furniture  and  fixtures  pur- 
chased. Olossa  E.  Brown  and  Elwood  Brown  brought 
this  suit  in  equity  in  the  district  court  of  Hall  county 
against  Eno  &  Moulton,  alleging  in  their  petition,  in  sub- 
stance, that  in  October,  1890,  they  had  purchased  of 
Haynes  the  furniture  and  fixtures  of  said  Palmer  House; 
that  at  the  time  of  making  said  purchase  there  existed  of 
record  in  Hall  county  against  the  furniture  and  fixtures 
purchased,  in  favor  of  Eno  &  Moulton,  the  two  chattel 
mortgages  above  mentioned  of  f  7,500  and  ¥6>^20,  respect- 
ively; that  part  of  the  debt  secured  by  these  mortgages 
was  at  that  time  past  due;  that  they  had  no  knowledge 
as  to  how  much  of  said  mortgage  debts,  if  any,  had  been 
paid;  that  they  applied  to  Eno  &  Moulton  for  informa- 
tion as  to  how  much  of  said  debts  secured  by  mortgages 
on  said  property  remained  unpaid,  and  that  Eno  &  Moul- 
ton informed  them  that  the  total  amount  remaining  un- 
paid on  said  mortgages  did  not  exceed  the  sum  of 
f  10,000;  that  they  believed  in  and  relied  upon  this  state- 
ment and  purchased  the  furniture  and  fixtures  from 
Haynes  at  a  price  exceeding  ^20,000 ;  all  of  which  consid- 
eration, except  the  sum  of  |1 0,000,  they  paid  directly  to 
Haynes;  and  that  they  paid  said  |10,000  to  Haynes  as 
follows:  On  the  day  they  purchased  the  furniture  and 
fixtures  of  Haynes  they  made  a  cash  payment  of  $2,000, 
which,  by  an  agreement  between  Haynes  and  Eno  &  Moul- 
ton, they,  the  Browns,  paid  directly  to  Eno  &  Moulton 
instead  of  to  Haynes;  and  on  the  date  of  said  purchase 
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they,  the  said  Browns,  executed  to  the  said  Haynes  their 
notes  aggregating  $8,000,  due  at  certain  stated  times, 
and  by  agreement  between  Haynes,  Eno  &  Moulton,  and 
the  Browns,  these  notes,  instead  of  being  delivered  to 
Haynes,  were  deposited  in  a  bank  in  Grand  Island,  and 
as  fast  as  they  matured  and  were  paid  by  the  Browns  the 
proceeds  were  to  be  paid  over  to  Eno  &  Moulton  in  dis- 
charge of  the  balance  due  them  on  their  debts  secured  by 
mortgages  on  the  furniture  and  fixtures;  that  they,  the 
Browns,  paid  the  said  f  8,000  of  notes  as  they  matured  and 
the  same  were  paid  over  to  Eno  &  Moulton  as  agreed; 
that  but  for  the  representations  of  Eno  &  Moulton  that 
the  total  amount  of  their  liens  against  the  property  and 
fixtures  did  not  exceed  the  sum  of  |10,000,  they,  the 
Browns,  would  not  have  paid  over  to  Haynes  as  much  of 
the  purchase  price  of  the  furniture  and  fixtures  as  they 
did;  that  thev  would  have  retained  control  of  sufficient 
amount  of  the  purchase  price  to  have  discharged  the 
liens  of  Eno  &  Moulton  against  the  property  purchased; 
that  Eno  &  Moulton,  claiming  tliat  there  was  a  balance 
of  about  |800  due  to  them  from  Haynes,  which  was 
secured  by  the  chattel  mortgages  on  the  furniture  and 
fixtures,  had  seized  said  furniture  and  fixtures  under  said 
mortgages,  and  were  proceeding  to  advertise  and  sell 
them  in  pursuance  of  the  statute  to  make  and  raise  the 
sum  claimed  to  be  due  them  from  Haynes.  The  prayer 
of  the  petition  was  for  an  injunction  perpetually  restrain- 
ing Eno  &  Moulton  from  foreclosing  their  chattel  mort- 
gage against  the  f umitiire  and  fixtures.  The  court  found 
the  issues  in  favor  of  the  Browns  and  rendered  a  decree 
as  prayed,  and  Eno  &  Moulton  have  appealed. 

1.  The  first  argument  relied  on  here  for  the  reversal  of 
this  decree  is  that  the  finding  of  the  district  court  is  not 
sustained  by  sufficient  evidence.  The  evidence  on  behalf 
of  the  appellees  tends  very  strongly  to  support  all  the 
allegations  of  their  petition.  It  tends  to  show  that  in 
June,  1890,  they  purchased  the  furniture  and  fixtures  of 
the  Palmer  House  from  Haynes;  that  the  purchase  price 
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was  something  over  |20,000;  that  they  examined  the 
records  of  Hall  county  and  found  there  two  mortgages 
existing  against  the  furniture  and  fixtures  which  they 
were  about  to  purchase,  in  favor  of  Eno  &  Moulton ;  these 
mortgages  secured  two  debts,  one  for  f7,500  and  the 
other  for  f 6,420;  that  thereupon  they  informed  Mr. 
Moulton  that  they  were  negotiating  for  the  purchase  of 
the  furniture  and  fixtures  of  the  Palmer  House  from 
Haynes,  and  inquired  of  him  what  amount  of  the  debts 
owing  to  Eno  &  Moulton  by  Haynes,  and  secured  by  mort- 
gages on  the  furniture  and  fixtures,  remained  unpaid; 
that  he  informed  them  that  the  total  amount  remaining 
unpaid  on  said  debts  secured  by  said  mortgages  did  not 
exceed  |10,000;  that  the  trade  was  then  consummated 
with  Haynes;  the  entire  purchase  price,  except  f  10,000, 
paid  over  to  Haynes;  that  by  agreement  between  Moul- 
ton, the  Browns,  and  Haynes  the  remaining  flO,000 
due  Haynes  on  the  purchase  made  by  the  Browns  was 
paid  to  Eno  &  Moulton  as  follows :  Two  thousand  dollars 
cash  was  paid  to  them  and  credited  on  the  note  held  by 
them  against  Haynes.  The  Browns  executed  and  deliv- 
ered to  Haynes  their  notes  for  various  sums  of  money, 
but  aggregating  $8,000,  and  due  at  stated  times  in  the 
future,  and  by  an  agreement  between  Haynes  and  Moul- 
ton and  the  Browns  these  notes  were  deposited  in  a  bank 
in  Grand  Island  and  were  to  be  paid  there  by  the  Browns 
as  they  matured,  and  the  bank  was  to  apply  the  proceeds 
of  those  notes  to  the  discharge  of  the  balance  of  the  debt 
owing  by  Haynes  to  Eno  &  Moulton,  and  which  debt  was 
secured  by  the  mortgages  on  the  furniture  and  fixtures 
as  already  stated.  At  the  time  of  this  agreement  Moul- 
ton extended  the  time  of  the  payment  of  the  debt  due  to 
him  and  Eno  from  Haynes  so  as  to  make  it  mature  at  the 
same  time  which  the  notes  that  the  Browns  had  given 
to  Haynes  would  mature;  and  that  they,  the  Browns, 
relied  upon  the  representations  made  by  Moulton  as  to 
the  amount  due  him  and  Eno  on  their  mortgages  against 
Haynes  and  acted  upon  such  representations;  that  they 


542  NEBRASKA  KEP0RT8.  [Vol.  48 

Brown  ▼.  Eno. 


possessed  no  knowledge  or  information  as  to  how  much 
remained  due  to  Eno  &  Moulton  on  their  mortgages 
against  Haj^nes,  and  that  had  they  known  that  Eno  & 
Moulton  claimed  more  than  f  10,000  on  said  mortgages 
they  would  have  retained  out  of  what  they  agreed  to 
pay  Haynes  for  the  furniture  and  fixtures  a  sum  sufficient 
to  have  discharged  the  liens  of  Eno  &  Moulton  against 
the  property,  as  by  the  terms  of  the  sale  between  the 
Browns  and  Haynes  the  latter  was  to  furnish  them  a 
clear  title  to  the  furniture  and  fixtures.  The  testimony 
on  behalf  of  Eno  &  Moulton  tended  to  show  that  they 
made  no  representations  to  the  Browns  as  to  what  was 
due  them  from  Haynes.  The  evidence  on  which  the  dis- 
trict court  acted  was  conflicting.  It  was  not  of  the 
clearest  or  most  satisfactory  character,  but  it  is  sufficient 
to  sustain  its  finding  that  Eno  &  Moulton  represented  to 
the  Browns  before  they  purchased  the  furniture  and  fix- 
tures of  Haynes  that  the  amount  of  their  claims  against 
the  furniture  did  not  exceed  $10,000;  that  the  Browns, 
having  no  knowledge  of  the  fact,  relied  upon  this  state- 
ment, purchased  the  furniture  and  fixtures,  and  paid  all 
consideration  therefor  except  ?10,000  to  Haynes.  The 
case  of  the  appellees  is  an  invocation  of  the  well-known 
doctrine  of  equitable  estoppel.  In  Orant  r.  Cropseyy  8 
Neb.,  205,  is  a  statement  of  the  doctrine,  as  follows: 
"When  one  by  his  words  or  conduct  willfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time."  (See,  also,  Netoman  v. 
Mueller,  16  Neb.,  523;  Blodgett  v.  McMurtry,  34  Neb.,  782; 
Cain  V.  Boiler^  41  Neb.,  721 ;  Viergutz  v.  Aultmanj  46  Neb., 
141.) 

2.  All  the  representations  which  the  appellees  allege 
were  made  to  them  by  Eno  &  Moulton  were  made  by 
Moulton.  The  Browns  had  no  conversation  or  dealings 
with  Eno  prior  to  the  time  they  purchased  the  furniture 
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and  fixtures  in  controversy  from  Haynes,  and  it  is  now 
insisted  that  the  representations  made  by  Moulton  to 
the  Browns  were  not  binding  upon  Eno,  and  that  the 
decree,  as  against  him  at  least,  must  be  reversed.  The 
district  court  has  found  in  effect  that  Moulton  in  all  that 
he  said  and  did  was  acting  as  the  agent  of  Eno,  and  that 
the  representations  that  he  made  to  Brown  were  rep- 
resentations made  within  the  scope  of  his  authority  as 
Eno's  agent.  The  point  is  a  very  close  one,  but  we  think 
the  district  court  was  justified  in  finding  and  inferring 
from  the  evidence  that  the  notes  and  mortgages  of  Moul- 
ton &  Eno  were  their  joint  property;  that  Moulton  & 
Eno  were  the  joint  payees  of  said  notes  and  mortgages; 
that  these  notes  and  mortgages  were  in  the  possession 
or  under  the  control  and  subject  to  the  direction  of 
Moulton,  acting  for  himself  and  for  Eno ;  and  that  Moul- 
ton in  making  the  representation  he  did,  as  to  the  amount 
due  on  said  notes  and  mortgages,  did  not  transcend  the 
scope  of  his  authority  as  Eno's  agent.  "The  apparent 
authority  of  an  agent  which  will  bind  his  principal  is 
such  authority  as  an  agent  appears  to  have  by  reason  of 
the  actual  authority  which  he  has."  {Creighton  v.  Finlay- 
son,  46  Neb.,  457,  and  cases  there  cited.)  It  appears  from 
the  evidence  that  the  notes  and  mortgages  belonging  to 
Moulton  &  Eno  were  in  Moulton's  possession,  or  under 
his  control  and  subject  to  his  direction;  that  he  had 
authority  to  collect  these  notes  and  mortgages  and  to 
extend  the  time  of  their  payment  until  the  maturity  of 
the  notes  given  by  the  Browns  to  Haynes,  so  that  those 
notes  when  paid  should  pay  the  notes  of  Moulton  &  Eno. 
This  being  Moulton's  actual  authority,  we  cannot  say 
that  the  conclusion  of  the  district  court,  that  Moulton 
was  acting  within  the  scope  of  his  authority  when  he 
made  the  representation  to  the  Browns  as  to  the  amount 
unpaid  on  the  Moulton  &  Eno  debt,  is  unsupported  by  the 

evidence.     The  decree  is  . 

Affirmed. 


Hakrison,  J.,  not  sitting. 
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48    544 
40    160 

^S  a»  -SiTNA  INSUKANCE  COMPANY  V.  BaNK  OF  WiLCOX  BT  AL., 

APPELLEES,  Impleaded  with  Chicago  Lumbbe 
Company  et  al.,  appellants. 

Filed  ICat  19, 1896.    No.  6698. 

1.  Partnership:  Pbefbbbiitq  Creditobs.  A  copartneraldp  has  tlia 
right  to  prefer  one  of  its  creditors  to  the  exclusion  of  another, 
provided  the  preference  is  made  and  accepted  without  any  fraud- 
ulent purpose. 

2. :  Rights  of  Creditobs.    A  copartnership  does  not  hold  Its 

property  In  trust  for  Its  creditors,  nor  hare  creditors  a  lien  upon 
copartnership  property  simply  because  they  are  its  creditors. 

8. :  E2YIDENCE  OF  Membership.   The  receipt  by  a  party  of  a  share 

of  the  profits  of  a  yenture  merely  as  compensation  for  servioeB, 
such  party  having  no  interest  in  the  property  made  the  subject  of 
the  venture,  and  no  power  in  the  management  or  control  of  such 
property,  other  than  that  of  an  ordinary  retail  salesman  thereof, 
does  not  constitute  such  person  a  partner.  {Waggoner  «.  First  Ifat, 
Batik  of  Orelghkm,  48  Neb.,  84.) 

4.  Fledges:  Pabtnership:  Rights  of  Cbeditobs.    So  long  as  a  debt 

remains  unpaid  the  creditor  has  the  right  to  hold  all  the  property 
pledged  to  him  to  secure  its  payment,  and  equity  will  not  award 
to  other  creditors  a  part  of  the  property  pledged  solely  on  the 
ground  that  the  remainder  would  probably  be  sufficient  to  pay 
the  debt  secured. 

5.  GNimishment:  Partnership  Creditors.     Unsecured  credlton»  by 

garnishment  proceedings,  may  compel  a  secured  creditor  to  ac- 
count to  them  for  the  surplus  that  remains  of  property  pledged 
after  satisfying  the  debt  to  pay  which  the  property  was  pledged. 

Appeal  from  the  district  court  of  Kearney  county. 
Heard  below  before  Bball,  J. 

The  facts  are  stated  by  the  commissioner. 

Btoitzler  d  Mcintosh  and  J.  L.  McPheely^  for  appellants: 

If  a  person  contract  with  a  partnership  to  contribute 
—  his  services  to  the  enterprise,  for  which  he  is  to  be  com- 

pensated by  a  proportion  of  the  profits,  he  becomes  a 
member  of  the  firm  and  liable  for  its  debts,  although  he 
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does  not  stipulate  to  bear  any  part  of  the  losses.  {Strader 
V.  White,  2  Neb.,  349;  Qihson  v.  Smith,  31  Neb.,  354;  Harvey 
V.  Child^,  28  O.  St.,  319;  Wood  v.  Valktte,  7  O.  St,  173; 
Leggett  v.  Hyde,  58  N.  Y.,  272.) 

Partnership  creditors  are  entitled  to  preference  as  to 
pailnership  property.  {Tolcrton  v.  McLain,  35  Neb.,  725; 
Rothell  V.  OrimeSy  22  Neb.,  526;  Caldwell  v.  Bloomington 
Mfg.  Go.y  17  Neb.,  489;  Roop  v.  Herron,  15  Neb.,  74;  Bmoen 
V.  BiUingSy  13  Neb.,  439;  Poicers  v.  Large,  69  Wis.,  621.) 

Firm  property  is  bound  where  a  partnership  claim  is 
reduced  to  judgment  against  only  known  member  of 
the  firm.    {Martin  v.  Davis,  21  la.,  535.) 

When  credit  is  given  to  one  member  of  a  firm  exclu- 
sively the  partnership  is  not  bound.  The  debt  is  an  indi- 
vidual one  of  the  partner  to  whom  credit  was  given,  even 
though  consideration  goes  into  the  firm  business.  {Syl- 
vester V.  Smith,  9  Mass.,  120;  Pollock  v.  Williarm,  42  Miss., 
88;  Willis  v.  R€ct(yi\l  C.  0.  A.  [U.  S.],  611;  Parsons,  Part- 
nership, sec.  104;  Bates,  Partnership,  sec.  446.) 

A  bank  is  chargeable  with  notice  of  facts  affecting  a 
transaction  of  which  an  officer  acting  for  it  in  the  trans- 
action had  knowledge.  {Bank  of  New  Milford  v.  Toum  of 
Milford,  36  Conn.,  100;  Brothers  v.  Bank  of  KoAikauna,  54 
N.  W.  Rep.  [Wis.],  786.) 

Statements  to  a  commercial  agency  are  binding  upon 
the  parties  making  the  same  when  communicated  to 
others.  {Oenesee  Savings  Bank  v.  Michigan  Barge  Co.,  17 
N.  W.  Rep.  [Mich.],  790.) 

Garnishment  notice  may  be  served  upon  corporations, 
either  foreign  or  domestic,  by  service  upon  chief  officer  or 
managing  agent.  {Chicago,  B.  d  Q.  R.  Co.  v.  Manning,  23 
Neb.,  557;  Porter  v.  Chicago  &  N.  W.  R.  Co.,  1  Neb.,  15; 
Conahan  v.  Cullin,  2  Dis.  [O.],  1;  Hebel  v.  Amazon  Ins.  Co., 
33  Mich.,  400.) 


G.  Norhrg  and  A.  H.  Burnett,  contra. 

Charles  Offutt,  for  plaintiff. 
39 
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Ragan,  C. 

The  Bank  of  Wilcox  is  a  banking  corporation  created 
under  the  laws  of  the  state  and  domiciled  at  Wilcox, 
Nebraska.    For  some  years  prior  to  1890  Henry  Wilcox 
was  the  cashier  of  said  bank,  and  during  the  time  he  was 
such  cashier  he  became  indebted  to  it  in  about  the  sum 
of  f30,000.     In  April,  1890,  at  said  village  of  Wilcox, 
ITenry  Wilcox  embarked  also  in  the  business  of  buying 
and  selling  lumber  and  such  other  material  as  is  usually 
kept  in  a  country  lumber  yard.     The  business  was  con- 
ilucted  and  carried  on  under  and  by  the  name  of  the 
"Wilcox  Lumber  Company."    Henry  Wilcox  furnished 
all  the  money  that  went  into  the  business  and  owned  the 
entire  property  embarked  in  the  venture.     D.  C.  Shetler 
had  the  supervision  of  the  lumber  yard,  made  sales,  made 
collections,  and  looked  after  the  business  generally;  but 
he  did  not  own  any  part  of  the  property  embarked  in  the 
business;   he  was  not  responsible  for  any  loss  that  the 
venture  might  sulTer,  nor  any  of  its  debts;    he  had  no 
right  to  control  or  dispose  of  the  property  and  venture, 
otherwise  than  as  an  ordinary  retail  salesman,  and  his 
only  interest  in  the  property  or  what  it  might  earn  was 
that  he  was  to  have  one-half  of  the  profits  of  the  venture 
as  compensation  for  his  time  and  services.     On  the  8th 
of  April,  1891,  the  Wilcox  Lumber  Company,  as  an  evi- 
dence of  a  debt  which  it  owed  the  Bank  of  Wilcox  for 
money  borrowed  and  invested  in  the  lumber  business, 
executed  and  delivered  to  said  bank  its  note  for  f4,000, 
due  in  ninety  days.     On  the  1st  of  January,  1892,  Henry 
Wilcox  was  superseded  as  cashier  of  the  Bank  of  Wilcox 
and  one  Hopkins  was  elected  cashier  in  his  place.     The 
lumber  and  other  material  belonging  to  the  Wilcox  Lum- 
ber Company  was  insured  against  loss  or  damage  by  fire 
in  the  -SStna  Insurance  Company  and  another.     On  the 
2d  of  February,   1892,   the  insured   property  was   de- 
stroyed by  fire.     On  the  3d  day  of  February,  1892,  Henry 
Wilcox  delivered  to  the  Bank  of  Wilcox  the  policies  of 


Vol.48]  JANUARY  TERM,  1896.  547 


Mtna,  Ins.  Co.  y.  Bank  of  Wilcox 


insurance  which  the  insurance  companies  had  issued  to 
the  Wilcox  Lumber  Company.  The  delivery  of  these 
policies  to  the  Bank  of  Wilcox  by  Henry  Wilcox  was 
made  and  accepted  for  the  purpose  of  securing  the  pay- 
ment to  the  bank,  out  of  the  proceeds  of  said  policies,  of 
the  note,  and  the  interest  thereon,  which  the  lumber  com- 
pany had  given  to  the  bank  on  the  8th  of  April,  1891,  said 
note  being  long  past  due  and  wholly  unpaid.  At  the 
time  that  these  policies  were  delivered  by  Henry  Wilcox 
to  the  bank,  and  the  latter  authorized  to  collect  the 
amount  of  the  policies  and  apply  the  proceeds  thereof  on 
the  payment  of  the  note  owing  by  the  lumber  company  to 
the  bank,  no  formal  written  assignment  by  the  Wilcox 
Lumber  Company  was  made  on  either  of  said  policies, 
but  on  the  23d  of  February,  1892,  the  insurance  policies 
were  duly  assigned  and  transferred  in  writing  to  the 
Bank  of  Wilcox  by  the  Wilcox  Lumber  Company,  by 
Henry  Wilcox.  Certain  judgment  creditors  of  Henry 
Wilcox  claimed  to  be  entitled  to  the  proceeds  of  the  insur- 
ance policies  and  the  Bank  of  Wilcox  also  claimed  to  be 
entitled  to  said  proceeds,  and  thereupon  such  proceedings 
were  had  that  the  insurance  companies  paid  the  amount 
of  the  policies,  f4,000,  into  the  district  court  of  Kearney 
county  and  were  discharged  from  any  further  liability 
in  the  premises.  The  Bank  of  Wilcox  bases  its  claim  to 
said  fund  on  the  deposit  with  and  assignment  to  it  of  the 
insurance  policies  made  on  February  3  and  23,  1892,  as 
already  stated.  It  alleged  in  its  pleadings  that  Henry 
Wilcox,  doing  business  as  the  Wilcox  Lumber  Company^ 
was  on  the  3d  and  23d  of  February,  1892,  indebted  to  it 
in  the  sum  of  f4,000  and  a  large  amount  of  interest  for 
money  which  the  bank  had  loaned  the  Wilcox  Lumber 
Company,  and  which  it  had  used  in  its  lumber  business; 
that  said  debt  was  long  past  due  and  wholly  unpaid,  and 
that  to  secure  it  the  payment  of  that  debt  the  Wilcox 
Lumber  Company  (Henry  Wilcox)  had  delivered  and  as- 
signed to  it  the  said  insurance  policies.  The  Chicago 
Lumber  Company  and  a  number  of  others  having  ob- 
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tained  judgments  against  Henry  Wilcox  for  lumber  and 
other  materials  which  they  alleged  they  had  sold  and 
delivered  to  him  while  doing  business  under  the  name 
of  the  Wilcox  Lumber  Company,  also  claimed  the  fund 
in  controversy.     The  district  court  found  specially  that 
on  the  23d  day  of  February,  1892,  the  Wilcox  Lumber 
Company  assigned  the  insurance  policies  in  question  to 
the  Bank  of  Wilcox,  with  authority  to  collect  the  same 
and  apply  the  proceeds  thereof  to  the  payment  of  the 
amount  due  to  the  Bank  of  Wilcox  from  the  Wilcox  Lum- 
ber Company,  which  at  that  time  exceeded  the  sum  of 
if4,000  and  which  at  the  time  the  decree  was  rendered 
had  not  been  paid.     There  was  a  general  finding  in  favor 
of  the  Bank  of  Wilcox  and  against  the  Chicago  Lumber 
Company  and  other  judgment  creditors  of  Henry  Wilcox, 
and  a  decree  that  the  fund  in  controversy  should  be  paid 
to  the  Bank  of  Wilcox.     From  this  decree  the  Chicago 
Lumber  Company  and  other  creditors  have  appealed. 
Two  arguments  are  relied  upon  to  reverse  the  decree 
appealed  from.  • 

1.  As  already  stated,  while  Henry  Wilcox  was  cashier 
of  the  Bank  of  Wilcox  he  became  largely  indebted  to  the 
bank.  This  indebtedness  was  in  addition  to  what  he 
owed  the  bank  under  and  by  name  of  the  Wilcox  Lumber 
Company.  On  the  1st  of  March,  1892,  he  had  an  account- 
ing or  a  settlement  with  the  Bank  of  Wilcox.  In  this 
settlement  an  itemized  statement  was  made  of  the  debts 
which  he  owed  the  bank,  and  on  that  date  he  assigned  to 
the  bank,  to  secure  the  indebtedness,  a  large  number  of 
securities.  In  this  statement  the  debt  which  he  as  the 
Wilcox  Lumber  Company  owed  the  bank  was  also  re- 
cited, and  among  the  securities  pledged  to  the  bank  to 
secure  his  debt  was  also  recited  the  insurance  policies 
in  controversy,  which  had  been  previously  delivered  and 
assigned  to  the  bank,  as  already  stated.  The  first  argu- 
ment made  here  is  that  this  assignment  of  certain  securi- 
ties and  property  on  the  1st  of  .ALarch,  made  by  Henry 
Wilcox  to  the  Bank  of  Wilcox,  was  fraudulent  and  void, 


Vol.  48]  JANUARY  TERM,  1896.  54& 


iEtna  Ins.  Ck>.  v.  Bank  of  Wilcox. 


and  made  and  accepted  for  the  purpose  of  hindering  and 
delaying  the  other  creditors  of  Henry  Wilcox;  and  since 
the  insurance  policies  were  mentioned  in  said  writing 
of  the  1st  of  March,  1892,  that  therefore  the  assignment 
of  the  policies  to  the  bank  was  fraudulent.  There  are 
two  answers  to  this  argument:  (1.)  As  we  have  already 
seen,  the  title  of  the  Bank  of  Wilcox  to  the  insurance 
policies  in  no  manner  depends  upon  what  was  done  on 
the  1st  of  March,  1892,  between  the  Bank  of  Wilcox  and 
Henry  Wilcox.  The  writing  entered  into  between  the 
Bank  of  Wilcox  and  Wilcox  on  that  day  did  not  have  the 
effect  to  validate  the  title  of  the  bank  to  the  insurance 
policies  in  controversy,  if  the  bank's  title  to  those  poli- 
cies was  defective  at  that  time;  and  as  the  bank  at  that 
time  held  possession  of  the  insurance  policies  and  it  had 
a  valid  assignment  of  them,  nothing  that  occurred  be- 
tween the  Bank  of  Wilcox  and  Henry  Wilcox  on  the  1st 
of  March  had  the  effect  of  invalidating  the  title  of  the 
bank  to  said  insurance  policies.  The  transaction  be- 
tween the  Bank  of  Wilcox  and  Henry  Wilcox  on  said 
March  1  did  not  have  the  effect,  nor  was  it  intended  to 
have  the  effect,  of  transferring  to  the  bank  the  insurance 
policies  previously  issued  to  the  Wilcox  Lumber  Com- 
pany. At  that  time,  and  long  before  that  time,  the  bank 
had  acquired  the  possession  and  assignment  of  those 
policies.  The  most  that  can  be  said  of  the  transaction 
between  the  Bank  of  Wilcox  and  Wilcox  on  the  1st  of 
March,  so  far  as  the  policies  in  controversy  are  concerned, 
is  that  they  were  mentioned  and  scheduled  as  among 
the  assets  turned  over  by  Wilcox  to  the  Bank  of  Wilcox 
to  secure  his  indebtedness  to  it.  (2.)  It  was  not  necessary 
for  the  district  court  to  pass  upon  the  validity  of  the  sale 
and  assignment  of  securities  made  by  Henry  Wilcox  to 
the  Bank  of  Wilcox  on  the  1st  of  March,  1892,  in  order 
to  reach  the  conclusion  and  render  the  decree  it  did  in 
this  case.  The  evidence  abundantly  sustains  the  finding 
of  the  court  that  the  policies  in  controversy  were  deliv- 
ered  and   assigned  by  the  Wilcox   Lumber  Company 
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(Henry  Wilcox)  to  the  Bank  of  Wilcox  to  secure  the  pay- 
ment to  that  bank  of  a  debt  of  more  than  f4,000  which 
Henry  Wilcox,  under  the  name  of  the  Wilcox  Lumber 
Company,  was  owing  the  bank  for  money  borrowed  from 
it  and  used  by  him  in  th^  conduct  of  the  lumber  business; 
and  there  is  not  in  all  the  record  a  single  suggestion  that 
either  Henry  Wilcox  or  the  Bank  of  Wilcox  was  actu- 
ated with  any  fraudulent  purpose  whatever  in  and  about 
the  transaction  of  assigning  these  insurance  policies  to 
the  bank.  But  if  the  district  court  made  any  finding 
whatever  as  to  the  good  faith  of  the  transaction  between 
the  Bank  of  Wilcox  and  Henry  Wilcox  on  the  1st  of 
March,  it  must  have  found  that  that  transaction  was  in 
good  faith.  Whether  the  transaction  was  had  with  hon- 
est motives  on  the  part  of  the  bank  and  Wilcox,  or 
whether  it  was  for  the  purpose  of  hindering,  delaying, 
or  defrauding  the  creditors  of  Wilcox,  was  purely  a  ques- 
tion of  fact  and  not  of  law.  (See  Compiled  Statutes,  ch. 
32,  sec.  20.)  The  evidence  justified  the  district  court  in 
making  a  finding  that  that  transaction  was  in  all  respects 
in  good  faith.  Indeed,  had  the  court  found  specially  that 
the  transaction  between  the  bank  and  Wilcox  on  the  1st 
of  March  was  made  with  a  fraudulent  purpose,  it  is  very 
doubtful  if  the  evidence  would  sustain  such  a  finding. 
At  the  time  of  the  transaction  between  the  bank  and 
Wilcox  on  the  1st  of  Slarch,  1892,  when  Wilcox  trans- 
ferred to  the  bank  certain  securities,  it  is  not  pretended 
but  that  he  was  largely  indebted  to  the  bank. 

2.  A  second  argument  relied  on  for  a  reversal  of  the 
decree  is  that  the  Wilcox  Lumber  Company  was  a  copart- 
nership, composed  of  Henry  Wilcox  and  D.  C.  Shetler; 
that  the  debts  of  the  appellants  are  copartnership  debts; 
that  the  fund  in  court  arising  from  the  insurance  policies 
is  a  copartnership  fund,  and  that  the  debt  owing  to  the 
bank  by  Wilcox  was  the  individual  debt  of  Henry  Wil- 
cox; and  that,  therefore,  the  appellants  are  entitled  to 
have  the  fund  in  court  paid  upon  their  claims  to  the  ex- 
clusion of  the  claim  of  the  Bank  of  Wilcox.     There  are 
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several  things  to  be  said  of  this  contention.  (1.)  If  the 
Wilcox  Lumber  C5ompany  was  a  copartnership,  then,  of 
course,  the  claims  of  the  appellants  were  copartnership 
debts;  but  if  the  Wilcox  Lumber  Company  was  a  co- 
partnership, then  its  debt  to  the  bank  was  a  copartner- 
ship debt;  and  the  court  has  specially  found  that  the 
fund  in  controversy  was  pledged  by  the  Wilcox  Lumber 
CJompany  to  pay  its  debt  to  the  bank.  (2.)  If  the  Wilcox 
Lumber  Company  was  a  copartnership,  it  had  a  right 
to  prefer  one  of  its  creditors  to  the  exclusion  of  another, 
provided  the  preference  was  made  and  accepted  without 
any  fraudulent  purpose.  A  copartnership  does  not  hold 
its  property  in  trust  for  its  creditors,  nor  have  creditors  a 
lien  upon  the  property  of  a  copartnership  simply  because 
they  have  given  it  credit.  Therefore,  if  we  assume  coun- 
seFs  contention  to  be  correct,  that  the  Wilcox  Lumber 
Company  was  a  copartnership,  composed  of  Henry  Wil- 
cox and  Shetler,  we  do  not  see  how  that  would  help  the 
appellants'  case.  (3.)  The  only  interest  Shetler  had  in 
the  property,  as  has  already  been  stated,  was  that,  as 
compensation  for  his  time  and  services  in  attending  to  the 
business,  he  was  to  have  one-half  of  the  profits  of  the 
business.  He  did  not  own  any  part  of  the  property  em- 
barked in  the  venture;  he  had  no  right  to  control  or 
dispose  of  the  property,  except  as  an  ordinary  retail 
salesman;  and  he  was  not  responsible  for  any  loss  in- 
curred in  the  business  nor  for  any  of  the  debts  of  the 
business.  We  think,  therefore,  that  he  was  not  a  part- 
ner. "The  receipt  by  a  party  of  a  share  of  the  profits 
of  a  venture  merely  as  compensation  for  services,  such 
party  having  no  interest  in  the  property  made  the  subject 
of  the  venture  and  no  power  in  the  management  or  con- 
trol of  such  property,  does  not  constitute  such  i)erson  a 
partner."  {Waggoner  v.  First  Nat.  Bank  of  Creightonj  43 
Neb.,  84,  and  cases  there  cited;  Oihson  v.  Smithy  31  Neb., 
354.) 

3.  Counsel  for  the  appellants  insist  that  the  evidence 
does  not  sustain  the  finding  of  the  court  that  the  insur- 
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ance  policies  were  pledged  to  pay  the  debt  which  the 
Wilcox  Lumber  Company  owed  the  bank.  We  think  it 
does;  but  it  is  only  fair  to  counsel  to  remark  that  if  the 
evidence  did  not  sustain  that  special  finding  of  the  court, 
and  if  the  further  contention  of  counsel  be  admitted, 
namely,  that  the  bank  had  collected  from  property 
turned  over  to  it  by  Wilcox  a  larger  amount  of  money 
than  Wilcox,  under  the  name  of  the  Wilcox  Lumber  Com- 
pany, owed  the  bank,  still  the  decree  of  the  court  would 
have  to  be  sustained;  because,  as  we  have  already  seen, 
the  Wilcox  Lumber  Company  was  simply  Henry  Wilcox, 
and  whatever  that  lumber  company  owed  the  bank,  he 
owed  it;  and  if  all  the  property  pledged  by  Wilcox  to 
the  bank  was  a  general  pledge  to  pay  his  debts  generally 
to  the  bank,  then  the  appellants  were  not  entitled  to  the 
fund  in  court,  any  more  than  they  would  have  been  enti- 
tled to  any  other  part  of  the  fund  arising  from  the 
pledged  property.  So  long  as  the  debt  of  Wilcox  to  the 
bank  remains  unpaid,  it  has  the  right  to  hold  all  the 
property  pledged  to  it  to  secure  the  payment  of  that  debt 
and  other  creditors  of  Wilcox  cannot  take  a  part  of  the 
fund  pledged  solely  because  the  remainder  would  prob- 
ably be  sufficient  to  pay  the  debts  of  the  pledgor.  Of 
course  the  appellants  may,  if  they  desire,  garnish  the 
Bank  of  Wilcox  and  compel  it  to  account  to  them  for  any 
surplus  that  may  remain  in  its  hands  after  the  discharge 
of  Wilcox'  debt  to  it ;  but  they  are  not  entitled  to  a  part 
of  the  pledged  property  simply  because  the  remainder 
is  probably  sufficient  to  pay  the  debt  for  which  the  prop- 
erty is  pledged.  The  district  court  was  right  in  its  con- 
clusion and  its  decree  is 

AFFIRB03D. 
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Ob£aha  &  Republican  Valley  Railway  Company  v.    "  ^^^ 

Ida  L.  Krayenbuhl.  se  444 


Filed  May  19, 1896.    No.  6384. 

1.  Bailroad  Companlee:  Spebd  of  Trains.  In  the  operation  of  a  rail- 
way train  outside  of  towns  and  villages,  no  rate  of  speed,  however 
great,  is  alone  sufficient  evidence  to  establish  negligence.  Bur- 
Unffton  d  M,  R.  R,  Co.  v.  Wendt,  12  Neb.,  76,  followed. 

•S.  Fellow-Servants:  Employes  of  Railroad  Company.  The  foreman 
of  a  section  crew  and  an  engineer  in  charge  of  a  locomotive  draw- 
ing a  train  not  connected  with  the  work  of  the  section  men  are 
not  fellow-servants  within  the  meaning  of  the  rule  forbidding  a 
recovery  for  injuries  caused  by  the  negligence  of  a  fellow-servant. 
Union  P.  R,  Co.  v.  Erickaon,  41  Neb.,  1,  followed. 

8.  Witnesses:  False  Testimony.  The  maxim,  faUus  in  uno,  falsus  in 
omnibus,  applies  only  where  a  witness  has  knowingly  and  will- 
fully testified  falsely  as  to  a  matter  of  fact.  Buffalo  County  v.  Van 
Sickle,  16  Neb.«  363.  followed. 

4.  Bailroad  Companies:  Signals.  It  is  error  to  instruct  a  jury  that  it 
may  consider  whether  or  not  statutory  highway  signals  were 
given  by  an  approaching  train  in  determining  whether  the  train 
was  in  other  respects  negligently  operated. 

5. :  Obstruction  on  Track:  Duty  op  Section-Hand.    A  section 

man  cannot  be  charged  with  contributory  negligence  because  he 
remained  upon  the  track  for  the  purpose  of  removing  an  obstruc- 
tion endangering  an  approaching  train,  when  he  might  have  saved 
himself  by  abandoning  the  track  and  leaving  the  train  to  its  fate. 

Error  from  the  district  court  of  Butler  county.    Tried 
below  before  Wheeler,  J. 

J.  M.  Thurstm,  W.  R.  Kelly ^  and  E.  P.  Smithy  for  plaintiff 
in  error. 

E.  B.  DeaUj  A.  J.  Evans^  and  E.  W.  HalCj  contra. 

Irvine,  0. 

This  was  an  action  brought  under  chapter  21,  Compiled 
Statutes,  by  Ida  L.  Krayenbuhl,  as  administratrix  of  the 
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estate  of  John  Krayenbuhl,  deceased,  against  the  Omaha 
&  Republican  Valley  Railway  Company,  to  recover  on  ac- 
count of  injuries  resulting  in  the  death  of  said  decedent. 
There  is  no  necessity  of  reviewing  the  whole  case  in  de- 
tail, because  many  questions  presented  in  the  district 
court  have  since  the  trial  there  been  decided  by  this  court 
in  other  cases.  A  brief  statement  of  the  evidence  is,  how- 
ever, essential  to  a  consideration  of  the  questions  which 
we  deem  it  necessary  to  pass  upon. 

John  Krayenbuhl,  the  deceased,  was  a  section  foreman 
in  the  employ  of  the  railway  company.  During  the  fore- 
noon of  the  18th  day  of  January,  1892,  he  was  proceeding 
westward  along  the  track  of  the  railway  company  on  a 
hand-car  carrying  a  railway  rail,  and  accompanied  by  one 
man  under  his  direction  and  control.  Snow  was  falling 
and  a  wind  prevailed.  The  depth  of  snow  and  the  veloc- 
ity and  direction  of  the  wind  are  matters  concerning 
which  the  evidence  is  conflicting;  but  these  facts  are  not 
very  material  to  the  questions  of  law  presented.  The 
track,  after  pursuing  a  straight  course  to  the  westward 
for  some  distance,  crossed  a  highway,  and  soon  thereafter 
curved  to  the  south,  following  in  a  general  way  the 
meanderings  of  a  stream.  In  its  course  it  passed  through 
some  cuts.  Krayenbuhl  and  his  companion,  Martin, 
upon  entering  these  cuts  found  that  the  track  was  ob- 
structed by  snow.  Krayenbuhl  sent  Martin  back  toward 
the  east  with  a  flag  to  warn  approaching  trains,  and  pro- 
ceeded to  shovel  snow  from  the  track  ahead  of  the  hand- 
car, pushing  the  hand-car  on  as  he  progressed.  When 
Martin,  carrying  the  flag,  had  gone  something  over  a  hun- 
dred yards  east  of  the  hand-car,  a  train  consisting  of  a 
locomotive  and  way  car,  running  at  a  speed  estimated  by 
different  witnesses  at  from  eighteen  to  forty-five  miles 
I)er  hour,  approached  from  the  east.  Martin  signalled 
the  train  to  stop  and  Krayenbuhl,  evidently  on  hearing 
the  train  approach,  removed  the  rail  from  the  hand-car 
and  was  in  the  act  of  removing  the  hand-car  from  the 
track,  when  the  train  struck  him,  breaking  his  neck  and 
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killiDg  him.  The  negligence  alleged  was  in  running  the 
train  at  a  dangerous  rate  of  speed,  in  failing  to  give  warn- 
ing of  its  approach,  and  in  disregarding  the  signal  given 
by  Martin.  There  are  some  other  allegations  of  negli- 
gence, but  proof  in  support  thereof  was  excluded  by  the 
district  court,  and  these  it  is  not  necessary  to  state.  The 
point  where  the  accident  occurred  was  not  within  any 
town  or  city,  and  it  has  been  repeatedly  held  that  no  rate 
of  speed  is  of  itself  negligence  under  such  circumstances. 
(Buvlingtm  d  M.  R.  li.  Co.  v.  Wendt,  12  Neb.,  76;  ChicagOy  B. 
&  Q.  R.  Co.  V.  ChdbUny  38  Neb.,  90;  Missouri  P.  R.  Go.  v.  Ean- 
sen,  48  Neb.,  232.)  The  foundation  of  the  action  must 
therefore  be  in  failing  to  give  signals  of  the  approach  of 
the  train  and  in  the  alleged  failure  to  obey  the  signal  of 
Martin  to  stop.  A  question  much  argued  is  as  to  whether 
the  deceased  and  the  engineer  in  charge  of  the  train  were 
fellow-servants.  If  they  were  so  as  a  matter  of  law,  a 
summary  disposition  of  the  case  might  be  made;  but  the 
rules  announced  in  Union  P.  R.  Co.  t\  Ericksorij  41  Neb.,  1, 
are  applicable  to  this  case  and  determine  the  question 
adversely  to  the  contention  of  the  railway  company.  We 
are  therefore  required  to  consider  the  case  more  with  re- 
gard to  details  than  the  principal  arguments  of  the  rail- 
way company,  if  well  founded,  would  require. 

There  is  a  conflict  in  the  evidence  as  to  whether  the 
statutory  signals  were  given  of  the  approach  of  the  train 
to  the  highway  east  of  the  point  where  the  accident  oc- 
curred. Several  witnesses  testifying  on  behalf  of  the 
plaintiff  say  that  they  heard  no  such  signals.  The  engi- 
neer and  conductor  both  testify,  however,  that  the  statu- 
tory signal  was  given.  The  court  instructed  the  jury  in 
effect  that  the  highway  signals  were  for  the  benefit  of 
persons  traveling  upon  the  highway,  and  that  the  failure 
to  give  them  would  not  tend  to  charge  the  railway  com- 
pany in  this  case.  In  view  of  the  decision,  rendered  since 
the  trial,  in  Chicago,  B.  &  Q.  R.  Co.  v.  Metcalf,  44  Neb.,  849, 
these  instructions  were  too  broad;  but  the  error  was 
prejudicial  to  the  plaintiff  rather  than  to  the  railway  com- 
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pany.  But  the  court  followed  these  instructions  by  the 
following:  "However,  if  you  find  from  the  evidence  that 
the  law  governing  railway  trains  on  their  approaching 
highway  crossings  was  not  complied  with  in  this  case, 
and  that  the  whistle  was  not  blown  or  the  bell  rung  on 
the  train  in  question,  approaching  Foxe's  crossing,  then 
such  fact  should  be  considered  by  you  as  affecting  or 
touching  the  credibility  of  the  witnesses  for  the  defend- 
ant who  testified  on  this  point,  and  also  in  considering  by 
you  whether  or  not  said  train  was  being  run  and  operated 
in  a  t^areful  and  proper  manner  or  otherwise."  This  in- 
struction was  prejudicially  erroneous  as  to  the  railway 
company  in  two  respects:  In  the  first  place,  it  was  a  dis- 
tinct direction  to  the  juiy  to  consider  whether  or  not  the 
signals  had  been  given  as  affecting  the  general  credibility 
of  the  witnesses  for  the  defendant  who  testified  on  this 
point.  Both  engineer  and  conductor  had  testified  that 
the  signals  were  given.  The  engineer  testified  that  it 
was  a  stormy  day,  with  a  strong  wind,  while  other  wit- 
nesses testified  that  it  was  reasonably  clear  and  the  wind 
not  strong.  The  engineer  testified  that  the  engine  was 
covered  with  snow;  that  snow  was  banked  up  against 
the  front  windows  of  the  cab  and  that  the  only  lookout 
that  he  could  mainti^ii^  was  through  a  side  window ;  that 
in  keeping  such  lookout  his  face  had  been  frozen;  that 
the  train  passed  from  time  to  time  through  snow-banks 
which  completely  obstructed  his  view  and  compelled  him 
to  withdraw  his  head;  that  he  had  passed  through  such 
a  snow-bank  immediately  before  seeing  Martin  with  the 
flag;  that  he  saw  Martin  when  the  latter  was  not  more 
than  thirty  feet  from  him,  and  immediately  took  all  avail- 
able steps  to  stop  the  train.  Witnesses  for  the  plaintiff 
had  testified  that  no  attention  whatever  was  paid  to  Mar- 
tin's signal,  and  that  the  train  proceeded  without  appar- 
ent check  until  the  accident  occurred.  The  effect  of  giv- 
ing the  instruction  complained  of  was  that  the  jury  should 
examine  into  the  question  whether  a  signal  had  been  given 
cm  approaching  Foxe's  crossing,  and  upon  that  fact  to  de- 
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termine  the  engineer's  credibility  upon  all  other  facts  in 
the  case;  and  this  without  regard  to  whether  the  engi- 
neer's testimony  as  to  having  given  the  signal  was  will- 
fully false  or  otherwise.  The  maxim,  falsus  in  unoj  falsus 
in  o77inibtiSf  applies  only  where  a  witness  has  knowingly 
and  willfully  testified  falsely  as  to  a  matter  of  fact.  {Buf- 
falo County  V.  Tan  Sickle^  16  Neb.,  363;  Stoppert  v.  Nierk^ 
45  Neb.,  105.)  In  the  second  place,  the  instruction  was 
erroneous  because  by  its  last  clause  it  directed  the  jury 
that  they  should  consider  whether  or  not  the  highway 
signal  had  been  given,  as  determining  whether  or  not  the 
train  was  generally  run  and  operated  in  a  careful  man- 
ner. As  already  indicated,  under  the  circumstances  the 
failure  to  give  the  highway  signal  may  have  been  im- 
portant in  determining  whether  the  railroad  company's 
negligence  in  not  giving  it  caused  the  injury;  but  it  could 
have  no  possible  effect  in  determining  whether  or  not 
the  railroad  company  had  been  negligent  in  other  re- 
spects. The  jury  would  have  no  right  to  infer  a  negli- 
gent operation  of  the  train  in  other  particulars  from  a 
failure  to  give  this  signal,  but  the  instruction  was  that 
it  might  do  so.  For  the  error  in  this  instruction  the 
judgment  must  be  reversed. 

We  cannot,  however,  let  the  case  rest  here  without  dis- 
posing of  another  question  which  is  likely  to  arise  upon 
a  new  trial.  The  railroad  company,  by  its  offers  of  evi- 
dence and  by  tendering  instructions,  contended  that  if 
Krayeubuhl  could  have  saved  his  life  by  abandoning  the 
car  upon  the  track  and  stepping  aside,  he  was  compelled 
to  do  so  by  virtue  of  rules  of  the  company  and  general 
principles  of  contributory  negligence.  Instructions  to 
this  effect  were  refused  and  their  refusal  is  assigned  as 
error.  The  court  was  undoubtedly  right  in  refusing 
these  instructions.  To  have  given  them  would  have  been 
contrary  to  law  and  would  have  countenanced  a  doctrine 
closely  bordering  upon  brutality.  A  hand-car  with  a 
railroad  rail  upon  it,  when  struck  by  a  rapidly  moving 
train,  might  have  caused  a  wreck  costing  the  lives  of 
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many  people.  Krayenbuhl  did  right  in  remaining  upon 
the  track,  after  he  heard  the  train  approaching,  for  the 
purpose  of  removing  the  rail  and  afterwards  the  car  if 
possible.  Such  conduct  was  not  negligence;  it  was  hero- 
ism. No  law  should  be  announced  which  would  tend  to 
deter  railway  employes  from  acts  of  such  a  character, 
and,  so  far  as  this  court  is  concerned,  no  such  law  will 
be  announced. 

Eevbrsed  anb  remanded. 


48    65S 
61    876 

M  614  EiiiAS  Sage  et  al.,  appellees,  v.  City  op  Plattsmouth 

ET  AL.,  appellants. 
Filed  IIay  19, 1896.    No.  8027. 

1.  Municipal  Corporations:  Extension  of  Boundabieb:   Taxes:    In- 

junction. Where  the  officers  in  whom  power  is  vested  generally 
to  define  or  extend  the  boundaries  of  a  city  have  undertaken  to  ex- 
tend its  boundaries,  the  owner  of  land  so  incorporated  cannot,  at 
least  after  the  lapse  of  a  number  of  years,  maintain  an  action  for 
the  purpose  of  restraining  the  collection  of  city  taxes,  on  the 
ground  that  there  was  no  authority  to  incorporate  the  particular 
land  in  question.  South  Platte  Land  Co.  v,  Buffalo  County,  15  Neb., 
605.  followed. 

2.  Sevlew:  Sufficiency  of  Petition.    The  sufficiency  of  the  petition 

to  state  a  cause  of  action  may  be  challenged  at  any  stage  of  the 
proceedings,  even  in  this  court  on  appeal. 

Appeal  from  the  district  court  of  Cass  county.     Heard 
below  before  CJhapman,  J. 

John  A.  DavieSf  for  appellants. 

Beeson  &  Root,  contra. 

Irvine,  C. 

The  petition  of  Elias  Sage  and  Caroline  Sage,  his  wife, 
plaintiffs,  against  the  city  of  Plattsmouth  and  Louis 
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Eickhoff,  treasurer  of  Cass  county,  defendants,  in  brief 
alleged  that  the  city  of  Plattsmouth  was  originally  incor- 
porated by  a  special  act  of  the  territory  of  Nebraska  in 
1855,  which  act  defined  the  limits  of  the  city  and  con- 
ferred no  power  to  extend  such  limits;  that  this  act  was 
amended  in  1866  so  as  to  include  certain  other  territory, 
but  without  conferring  power  upon  the  city  to  further 
extend  its  limits;  that  the  plaintiffs  are  the  owners  of 
certain  land  described  in  the  petition,  occupied  by  them 
as  a  homestead,  used  as  one  tract  for  agricultural  pur- 
poses alone;  thail  neither  said  lands  nor  the  plaintiffs 
receive  any  benefit  from  the  city  of  Plattsmouth,  and  that 
the  city  affords  them  neither  water  nor  gas  or  electric 
lights ;  nor  does  it  afford  them  police  protection ;  that  the 
city,  without  the  knowledge  or  consent  of  the  plaintiffs, 
in  March,  1887,  passed  an  ordinance  defining  the  limits 
of  the  city  and  including  therein  plaintiffs'  land,  and 
caused  a  copy  of  said  ordinance  to  be  recorded  in  the 
office  of  the  register  of  deeds;  that  none  of  the  said  land 
had  ever  been  laid  out  into  lots  or  blocks;  that  city  taxes 
had  been  assessed  and  levied  upon  said  land  from  and 
after  1887  every  year,  casting  a  cloud  upon  the  title 
thereof;  that  the  defendant,  the  county  treasurer,  was 
about  to  advertise  and  sell  said  land  for  said  city  taxes. 
The  prayer  was  that  the  ordinance  of  1887  be  declared 
null  and  void  in  so  far  as  it  attempts  to  include  plaintiffs' 
land  within  said  city;  that  the  cloud  cast  upon  plaintiffs' 
title  by  the  passage  of  said  ordinance  be  removed;  that 
all  city  taxes  levied  upon  said  lands  be  declared  void,  and 
that  the  treasurer  and  his  successors  be  enjoined  from 
collecting  any  city  taxes  whatever  upon  said  land.  The 
treasurer  answered  by  a  general  denial;  the  city  by  a 
general  denial,  coupled  with  an  averment  that  the  land 
described  was  lawfully  incorporated  within  the  city. 
There  was  also  an  issue  raised  as  to  the  classification  of 
the  city,  the  plaintiff  contending  that  it  was  a  city  of 
the  second  class  having  more  than  1,000  inhabitants,  and 
governed  by  chapter  14,  article  1,  Compiled  Statutes,  and 
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the  defendants  contending  that  it  was  a  city  of  the  second 
class  having  more  than  5,000  inhabitants,  and  governed 
by  chapter  14,  article  2,  Compiled  Statutes.  The  court 
found  that  it  was  a  city  of  the  latter  class,  but  found  on 
other  issues  generally  in  favor  of  the  plaintiffs,  and  en- 
tered a  decree  in  accordance  with  the  prayer  of  the 
plaintiffs'  petition.     The  defendants  appeal. 

We  cannot  in  this  proceeding  investigate  and  deter- 
mine the  principal  question  sought  to  be  litigated.  In 
South  Platte  Land  Co.  v.  Buffalo  County^  15  Neb.,  605,  it 
was  sought  to  enjoin  the  collection  of  certain  taxes  levied 
on  behalf  of  the  city  of  Kearney  upon  certain  land  within 
the  established  limits  thereof.  The  injunction  was 
sought  upon  the  ground  that  the  land  taxed  was  agri- 
cultural land  which  had  not  been  surveyed  and  platted 
into  lots.  The  court  said:  "There  is  no  doubt  the  owners 
of  land  not  platted  may  object  to  such  land  being  in- 
cluded within  the  boundaries  of  the  corporation,  and  in 
a  proper  proceeding  for  that  purpose  may  have  it  ex- 
cluded; but  if  the  boundaries  of  a  town  are  extended 
over  agricultural  lands  on  the  petition  of  the  owner,  or 
with  his  tacit  assent,  and  have  included  such  lands  with- 
out objection  for  ten  or  twelve  years,  there  must  be  some 
equitable  ground  for  an  injunction  aside  from  the  mere 
fact  that  the  lands  were  improperly  included  in  the  town 
site.''  The  injunction  was  therefore  refused.  It  is  true 
that  nothing  appeared  in  that  case  except  that  the  lands 
had  not  been  platted  into  city  lots;  and  the  language 
quoted,  taken  by  itself,  implies  that  an  injunction  might 
be  granted  where  other  grounds  for  equitable  relief  ap- 
pear. But  in  McClay  v.  City  of  Lincoln^  32  Neb.,  412,  the 
plaintiffs  had  paid  certain  city  taxes  under  protest,  and 
brought  the  action  to  recover  back  the  money,  alleging 
generally  the  same  grounds  for  relief  as  are  here  alleged. 
The  court  said :  "While  it  is  probably  true  that  the  action 
of  the  commissioners  in  taking  the  ground  into  the  boun- 
daries of  the  town  was  unauthorized  under  section  40  of 
chapter  14,  (Compiled  Statutes,  and  would  not  have  been 
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conceded  by  the  courts,  at  that  day,  as  a  legal  proceeding, 
had  a  proper  ease  been  made  and  brought  to  issue,  and 
while  the  commissioners  themselves  might  have  changed 
their  action  imder  an  immediate  protest  of  the  owner  or 
the  agent  of  the  land,  it  would  now  seem  too  late,  from 
the  lapse  of  time,  incompetency  of  the  courts,  and  from 
continuous  usage  and  custom,  to  set  aside  their  action  in 
the  present  proceeding,  collateral  to  it  only  in  the  assess- 
ment of  taxes."  State  v.  Dimondy  44  Neb.,  154,  was  an  ac- 
tion in  the  nature  of  quo  warranto  to  test  the  legality  of 
the  incorporation  of  the  city  of  College  View.  The  court 
said:  ^'An  examination  of  the  subject  is  necessarily  in- 
complete which  omits  a  reference  to  another  aspect 
thereof,  viz.,  that  suggested  by  S(mth  Platte  Land  Co.  v. 
Buffalo  County^  15  Neb.,  605,  McClay  v.  City  of  Lincoln^  32 
Neb.,  412,  and  Lancaster  County  v.  Rushy  35  Neb.,  120.  It 
was  therein  held  that  an  action  will  not  lie  to  enjoin  the 
collection  of  taxes  levied  upon  agricultural  property 
within  the  boundaries  of  a  city  or  village,  or  for  the  recov- 
ery of  such  taxes  paid  under  protest.  The  validity  of  the 
incorporation,  although  apparently  presented  by  the  ar- 
gument in  each  case,  was  not  decided,  the  court  holding 
that  it  could  not  be  questioned  in  a  collateral  proceeding. 
•  *  •  rpj^g  views  herein  expressed  are  not  only  con- 
sistent with  the  doctrine  of  those  cases,  but  a  careful 
reading  of  them  suggests  the  conclusion  which  we  have 
reached."  The  cases  cited  control  that  before  us.  The 
effect  of  those  cases  is  that  the  incorporation,  although 
it  may  not  have  been  authorized  by  the  charter  of  the 
city  or  by  general  law,  was  not  void  and  could  not  be  at- 
tacked in  a  collateral  proceeding.  The  case  must  be  dis- 
tinguished from  State  v.  Dimondy  supray  which  was  a  direct 
proceeding  by  quo  warranto  to  investigate  the  legality  of 
the  incorporation,  as  was  also  State  v.  Uridily  37  Neb.,  371. 
It  must  also  be  distinguished  from  City  of  Wahoo  v.  Dick- 
ffMon,  23  Neb.,  426,  Yillage  of  Hartin0on  v.  LugCy  33  Neb., 
623,  and  City  of  Wahoo  v.  Tharp,  45  Neb.,  563.  These 
were  proceedings  under  section  99,  article  1,  chapter  14, 
40 
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CJompiled  Statutes,  relating  to  cities  of  the  second  class 
having  less  than  5,000  inhabitants  and  to  villages.  Un- 
der this  section  proceedings  for  annexation  are  begun  by 
a  resolution  of  the  council  declaring  on  the  question  of 
such  annexation  of  territory,  and  if  such  resolution  be 
adopted  by  a  two-thirds  vote  the  city  or  village  presents 
to  the  district  court  a  petition  praying  for  the  annexa- 
tion. Notice  is  served  on  the  owners  of  territory  sought 
to  be  included.  Issues  are  joined  and  the  case  tried  on 
the  question  of  annexation.  Under  the  authorities  cited 
tills  statute  makes  the  annexation  in  such  cases  to  a  large 
extent  a  judicial  question;  and  these  cases  were  direct 
proceedings  under  the  statute  involving  that  question; 
but,  as  pointed  out  in  City  of  Hastings  v.  Hansen,  44  Neb., 
704,  in  the  absence  of  statute  the  annexation  of  territory 
to  a  municipal  corporation  is  a  legislative  and  not  a 
judi(*ial  proceeding;  and  section  99  above  cited  is  not 
applicable  to  cities  of  the  second  class  having  more  than 
5,000  inhabitants.  Whether  Plattsmouth  is  governed  by 
article  1  or  article  2,  chapter  14,  Compiled  Statutes,  is 
immaterial  to  the  case  at  bar.  All  the  cases  where  the 
propriety  of  an  incorporation  has  been  inquired  into  have 
been  cases  relating  to  cities  governed  by  article  1  afore- 
said, or  else  they  have  been  proceedings  in  quo  toarranlo 
to  test  the  legality  of  the  incorporation.  In  South  Platte 
Land  Co.  v.  Buffalo  County,  supra,  and  in  McGlay  v.  City  of 
lAncoln,  stipra,  some  stress  was  laid  upon  the  length  of 
time  during  which  owners  of  land  had  acquiesced  in  the 
proceedings  of  the  authorities  attempting  the  incorpora- 
tion. We  do  not  undertake  here  to  say  whether  or  not 
that  is  a  controlling  feature,  because  in  this  case  the  in- 
corporation was  attempted  in  1887,  and  suit  was  not 
brought  until  1894.  During  all  this  time,  according  to 
the  plaintiffs'  own  averments,  during  each  of  the  inter- 
vening years,  city  taxes  had  been  levied  upon  their  land. 
So  that  if  the  former  cases  in  any  degree  rested  upon  the 
ground  of  laches  or  estoppel,  the  same  features  apply  to 
this  case. 
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It  is  suggested  in  the  brief  of  appellees  that  no  question 
was  raised  in  the  district  court  as  to  the  propriety  of  the 
relief  sought  or  procedure  adopted,  and  that  therefore 
none  can  now  be  raised.  We  entertain  no  doubt  that  the 
question  now  presented  was  not  called  to  the  attention  of 
the  learned  district  judge;  but  it  goes  to  the  sufficiency 
of  the  petition,  and  this  can  be  raised  at  any  time.  The 
incorporation  of  cities  and  the  method  of  annexing  terri- 
tory is  now  governed  by  general  law,  so  that  the  pleading 
of  the  special  charters  does  not  control  the  case.  It  is 
probable  that  the  rule  stated  should  be  limited  to  cases 
where  the  annexation  has  been  by  the  officers  or  body 
vested  by  such  general  law  with  the  power  of  determin- 
ing or  extending  the  city's  boundaries.  Whether  it  would 
extend  to  other  cases  is  a  question  not  herein  involved. 

Bevebsed  and  dismissed. 


i»    563 
s50    214 

Abigail  A.  Brotherton,  Administratrix,  v.  Man-      ^2  aoo 
HATTAN  Beach  Improvement  Company.  H  \f^ 

Filed  May  19, 1896.    No.  6639.  1  ^  ^ 

1.  KegUgence.  Negligence  is  the  failure  to  exercise  such  care,  pru- 
dence, and  forethought  as  under  the  circumstances  duty  requires 
should  be  given  or  exercised.  It  may  consist  in  the  omission  to 
do  something  which  a  reasonable  man  guided  by  those  considera- 
tions which  ordinarily  regulate  the  conduct  of  human  aftolrs 
would  do.    Fowworthy  v.  City  of  HasHngs,  23  Neb.,  772,  followed. 

2. :  Proximate  Cause.    To  establish  a  cause  of  action  based 

on  negligence  it  is  not  sufficient  for  the  plaintiff  to  show  that 
negligence  existed,  but  he  must  also  show  that  the  negligence 
pleaded  and  proved  was  the  proximate  cause  of  the  injury  com- 
plained of. 

3. :    Pbecautions  Against  Injury.     A  person  owing  a  duty 

toward  another  may  be  liable  for  injuries  resulting  to  the  latter, 
although  the  former  was  in  the  first  instance  in  nowise  negligent 
and  although  the  latter  may,  by  his  own  negligence,  have  placed 
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himself  in  a  position  of  danger,  provided  that  after  discovering 
the  latter's  danger  the  former  failed  to  take  reasonable  precau- 
tions which,  had  they  been  taken,  would  have  averted  the  injury. 

4.  :   Bath-House  Company:   Liability  for  Death  of  Bather. 

A  company  maintaining  a  bathing  resort  and  letting  out  its  privi- 
leges to  the  public  for  hire  is  bound  to  take  such  precautions  for 
the  safety  of  bathers  as  a  person  of  ordinary  prudence  would  take 
under  the  circumstances;  and  whether  or  not  proper  precautions 
have  been  taken  is  ordinarily,  like  other  questions  of  negligence, 
a  question  of  fact. 

5.  :  :  .  Accordingly,  where  such  a- company  was  no- 
tified of  a  bather's  disappearance  so  soon  after  he  had  been  seen 
as  to  warrant  the  inference  that  an  immediate  search  in  the  water 
would  have  resulted  in  his  rescue  before  death,  and  the  company 
had  no  one  present  to  watch  bathers  and  rescue  those  In  danger 
and  such  agents  of  the  company  as  were  present  failed  to  make  a 
search  in  the  water  for  the  missing  man,  it  was  erroneous  to  in- 
struct the  Jury  to  return  a  verdict  for  the  defendant. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

The  opinion  contains  a  statement  of  the  case. 

B.  (r.  Burbankj  for  plaintiff  in  error: 

The  court  erred  in  instructing  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendant  in  error.  The  questions  of 
fact,  as  disclosed  by  the  evidence  upon  the  trial,  were  for 
the  jury  to  pass  upon,  and  it  was  not  the  province  of  the 
court  to  take  the  question  of  fact  from  the  jury.  Whether 
there  was  contributory  negligence  upon  the  part  of 
Hiram  S.  Brotherton  was  a  question  of  fact  for  the  jury 
to  determine,  and  not  for  the  court.  {Dolby  v.  Tingley,  9 
Neb.,  417;  Grant  v,  Cropsej/y  8  Neb.,  209;  Deitrwh  v.  Hutch' 
insouj  20  Neb.,  55;  Nebraska  City  v.  Rathbonej  20  Neb.,  294; 
WilVmms  v.  Toini  of  Clinton^  28  Conn.,  266;  Atchison  &  N. 
R.  Co.  r.  Bailey,  11  Neb.,  336;  Sioux  City  &  P.  R.  Co.  v. 
Stout,  17  Wall.  [U.  S.],  657;  Park  v.  O'Brien,  23  Conn.,  338; 
Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17  Mich.,  99;  Union 
P.  R.  Co.  V.  O'Hern,  24  Neb.,  777;  City  of  Plattsmouth  v. 
Mitchell,  20  Neb.,  231;  City  of  Uncoln  v.  Qillilan,  18  Neb., 
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117;  Orleans  Village  V.  Perrpj  24: 'Seh.y  S33;  City  of  Lincoln 
V.  Beckmaii,  23  Neb.,  682;  Stevens  v.  Hotce,  28  Neb.,  565; 
Vniwi  P.  R.  Go.  v.  Mertes,  35  Neb.,  211.) 

Chrffory^  Day  d  Day^  contra. 

References:  Murphy  r.  Hays^  23  N.  Y.  Sup.,  70;  Murphy 
V.  Hays,  68  Hun  [N.  Y.],  450;  Bradley  v.  Ft.  Wayne  d  E. 
R.  Co.,  94  Mich.,  35;  Western  R.  Co.  of  Alabama  v.  Mutchy 
11  So.  Rep.  [Ala.],  894. 

Irvixp:,  C. 

This  was  an  action  under  chapter  21,  Compiled  Stat- 
utes, by  Abigail  A.  Brotherton,  as  administratrix  of  her 
son,  Hiram  Brotherton,  to  recover  damages  on  account 
of  the  death  of  her  intestate,  alleged  to  have  been  caused 
by  the  defendant's  negligence.  At  the  close  of  the  evi- 
dence the  district  court  directed  the  jury  to  return  a 
verdict  for  the  defendant.  The  correctness  of  this  in- 
struction is  presented  for  review. 

The  evidence  discloses  that  Brotherton,  a  youth  seven- 
teen years  of  age,  together  with  one  Campion,  a  youth  of 
about  the  same  age,  both  residing  in  Omaha,  w(^nt  to- 
gether on  the  8th  day  of  August,  1892,  to  Lake  Manawa, 
a  summer  resort  in  Pottawattamie  countj^  Iowa.  There 
is  on  the  shore  of  this  lake  an  establishment  nmintained 
by  the  defendant  comi)any  for  the  purpose  of  affording 
facilities  to  bathers.  There  are  bath-houses,  toboggan 
slides  in  the  water,  a  platform  for  diving,  and  it  seems, 
also,  certain  other  resorts  on  the  shore,  such  as  a  restau- 
rant, a  photograph  gallery,  and  a  shooting  gallery.  The 
privileges  of  these  facilities  are  let  out  to  the  public  by 
the  defendant  company  for  hire.  Brotherton  and  Cam- 
pion arrived  at  the  beach  about  4  o'clock  in  the  afternoon, 
paid  the  customary  fee  for  bathing  privileges,  donned 
bathing  suits,  and  entered  the  water.  Campion  seems  to 
have  been  very  expert  as  a  swimmer;  Brotherton  was 
able  to  swim,  but  was  not  expert.     They  remained  in  the 
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water  not  less  than  half  an  hour  and  perhaps  more  than 
three-quarters  of  an  hour,  and  were  together  most  of  the 
time.  Finally  Campion  returned  to  the  bath-house,  be- 
lieving that  Brotherton  had  preceded  him.  Not  finding 
him  there,  he  made  inquiry,  and  learning  that  he  had  not 
returned,  went  back  to  the  lake  and  searched  for  him 
among  the  bathers.  He  was  not  found  and  his  loss  was 
again  reported.  This  resulted  in  a  search  through  which 
his  dead  body  was  discovered,  about  10  o'clock  that  night, 
at  the  bottom  of  the  lake.  The  plaintiff  alleged  negli- 
gence on  the  part  of  the  defendant  in  failing  to  provide 
suitable  guards  and  notices  whereby  the  depth  of  the 
water  should  be  indicated,  in  failing  to  provide  proper 
management  to  superintend  bathing,  and  in  failing  to 
provide  means  for  resuscitating  persons  overcome  by 
strangulation  or  otherwise  while  in  the  water;  also,  in 
failing  to  maintain  appliances  to  avoid  drowning  and  for 
the  purpose  of  resuscitation.  Further,  that  no  i)erson 
was  present  on  behalf  of  the  defendant  to  search  for  or 
recover  Brotherton  immediately  upon  his  disappearance 
from  the  surface  of  the  water.  These  averments  of  negli- 
gence are  more  specific  in  the  petition  than  we  have  given 
them  here;  but  what  we  have  said  in  a  general  way 
covers  the  averments. 

Except  on  one  point,  we  think  the  facts  were  such  as 
to  fully  warrant  the  action  of  the  trial  court.  There  is 
evidence  tending  to  show  that,  proceeding  from  the  shore 
outward,  the  water  was  for.  more  than  one  hundred  feet 
comparatively  shallow.  Through  this  shallow  water  ex- 
tended the  diving  platform  referred  to.  In  it  were  also 
constructed  two  toboggan  slides.  A  few  feet  beyond  the 
end  of  the  platform  and  the  outer  toboggan  slide  there  is 
evidence  tending  to  show  that  there  was  a  sudden  deepen- 
ing of  the  water;  so  that  in  the  course  of  a  very  few  steps 
it  deepened  from  five  or  six  feet  to  fifteen  or  twenty. 
Brotherton's  body  was  found  in  this  deep  water.  There 
was  on  the  outer  toboggan  slide  a  sign  as  follows:  "Dan- 
gerous! Keep  Off  Unless  You  Can  Swim!"    This  mani- 
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festly  referred  to  the  toboggan  slide  and  to  nothing  else. 
There  were  no  life  lines  and  no  other  signs  to  warn  swim- 
mers of  the  depth  of  the  water.  In  a  proper  case  the 
failure  of  persons  maintaining  a  public  bathing  place  to 
protect  their  patrons  by  suitable  lines  or  warnings  might 
afford  a  ground  of  recovery  in  case  of  injury.  But  there 
is  absolutely  nothing  in  the  evidence  to  show  that  Broth- 
erton's  death  was  in  any  manner  due  to  the  failure  of 
the  company  to  provide  such  safeguards.  There  is  no 
evidence  whatever  touching  the  circumstances  of  his 
drowning.  He  and  Campion  had  twice^  at  least,  swam 
out  from  the  outer  toboggan  slide  into  the  deep  water. 
There  is  nothing  to  show  that  Brotherton  was  not  aware 
of  the  depth  of  the  water.  They  had  returned,  and  when 
Brotherton  was  last  seen  by  any  witness  it  was  by  Cam- 
pion himself,  who  testifies  that  they  were  standing  near 
the  platform  at  a  point  where  the  water  was  about  knee 
deep.  Campion's  attention  was  then  distracted  by  a 
conversation  among  other  bathers  near  by.  He  pro- 
ceeded thence  to  the  bath-house,  thinking  that  Brother- 
ton  had  preceded  him.  How  Brotherton  got  back  into 
the  deep  water  and  what  occurred  there  is  not  revealed 
by  any  evidence.  It  is  not  sufficient  to  establish  a  case 
for  the  plaintiff  that  negligence  should  be  proved  on  the 
part  of  the  defendant,  but  it  must  also  appear  that  the 
negligence  proved  was  the  proximate  cause  of  the  injury. 
So  far  we  have  nothing,  unless  we  indulge  in  conjecture 
absolutely  unfounded  on  any  facts  established,  to  show 
that  the  failure  of  the  company  to  provide  life  lines  at 
the  boundary  of  the  shallow  water  and  danger  signals 
beyond  them  had  any  connection  whatever  with  Brother- 
ton^s  death. 

But  we  think  that  there  was  evidence  relevant  to  the 
issues  in  regard  to  subsequent  facts  which  should  have 
been  submitted  to  the  jury.  Even  though  the  defendant 
had  not  been  in  anywise  negligent  in  providing  facilities 
for  the  bathers,  and  although  the  deceased  by  his  own 
negligence  may  have  placed  himself  in  such  a  situation 
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that  his  life  was  in  danger^  still,  if  the  company,  after 
becoming  aware  of  such  facts,  was  guilty  of  negligence 
but  for  which  Brotherton's  life  would  not  have  been  lost, 
it  was  still  liable.  One  of  the  allegations  of  negligence 
is  that  the  company  did  not  have  present  any  person  or 
persons  superintending  the  bathing,  or  to  search  for  and 
recover  Brotherton  upon  his  disappearance  from  the  sur- 
face. Campion's  testimony  is  that  after  leaving  Brother- 
ton  he  went  immediately  to  the  bath-house  on  the  shore, 
and  on  discovering  that  Brotherton  had  not  preceded 
him  he  at  once  notified  the  person  in  charge  of  the  bath- 
house of  the  facts.  Instead  of  immediately  instituting  a 
search  upon  the  water,  this  person  advised  Campion  to 
look  in  the  photograph  gallery  and  in  a  saloon  on  the 
shore.  Campion  knew  from  Brotherton^s  habits  that  he 
would  not  be  in  the  saloon.  He  did  look  elsewhere  on 
the  shore  and  then  returned  to  the  water  and  began  div- 
ing, if  his  own  testimony  is  to  be  believed,  searching  for 
the  body;  and  for  some  time  no  effort  was  made  by  any 
of  the  company's  employes  to  search  in  the  water.  Neg- 
ligence is  the  failure  to  exercise  such  care,  prudence,  and 
forethought  as  under  the  circumstances  duty  requires 
should  be  given  and  exercised.  It  is  the  omission  to  do 
something  which  a  reasonable  man,  guided  by  those  con- 
siderations which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  doing  something  which  a 
prudent  and  reasonable  man  would  not  do.  (Foxuxnihy  v. 
City  of  HaMingSj  23  Neb.,  772.)  As  has  been  repeatedly 
said,  the  existence  of  negligence  is  generally  a  question 
of  fact.  It  is  for  the  jury  to  determine,  where  the  facts 
are  disputed,  or  where  from  the  undisputed  facts  differ- 
ent minds  may  reasonably  draw  different  conclusions  as 
to  the  existence  of  negligence.  This  company  was  en- 
gaged in  the  business  of  carrying  on  a  bathing  resort 
It  let  out  for  hire  the  privileges  of  that  resort.  The  evi- 
dence tends  to  show  that  for  several  years  it  was  fre- 
quented during  the  bathing  season  by  an  average  of  ten 
thousand  bathers  a  month.     It  is  disclosed  that  the  com- 
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pany  kept  at  the  beach  a  boat  for  the  express  purpose  of 
use  in  case  of  accident  to  bathers;  but  there  does  not 
seem  to  have  been  any  one  whose  duty  it  was  to  watch 
over  the  bathers  or  to  rescue  those  in  danger.  In  this 
case  notice  was  brought  home  to  an  agent  of  the  (*om- 
pany^  close  to  the  shore,  that  a  bather  was  missing,  by 
Campion's  inquiry  upon  entering  the  bath-house.  Cam- 
pion says  that  he  told  this  man  that  he  was  unable  to 
find  Brotherton  two  minutes  from  the  time  he  left  the 
latter.  Campion  may  have  mistaken  the  time;  but  we 
have  evidence  other  than  his  own  estimate.  From  the 
testimony  as  to  the  depth  of  the  water,  coupled  with  the 
testimony  of  Campion  that  when  he  last  saw  Brotherton 
they  were  standing  in  water  knee  deep,  it  would  seem 
that  Brotherton  must  have  proceeded  out  into  the  lake 
about  seventy-five  feet  before  he  got  beyond  his  depth. 
Campion  must  then  have  been  on  the  way  to  the  bath- 
house. Assuming  Campion's  testimony  to  be  true,  the 
proof  rises  to  a  moral  certainty  that  when  Campion  first 
disclosed  Brotherton's  absence,  the  latter  could  not  have 
been  dead.  Assuming  again  the  truth  of  Campion's  tes- 
timony, instead  of  at  once  taking  measures  to  search  for 
Brotherton  in  the  water,  where  he  was  last  seen  and 
where  the  danger  existed,  no  search  whatever  was  made 
by  the  company,  and  their  direction  to  Campion  was  to 
search  on  the  shore,  where  no  danger  was  to  be  appre- 
hended. We  think  that  it  is  a  reasonable  inference  that 
persons  of  ordinary  prudence  conducting  a  bathing  re- 
sort, frequented  by  ten  thousand  people  a  month,  should 
in  the  exercise  of  ordinary  care  keep  someone  on  duty  to 
supervise  bathers  and  rescue  any  apparently  in  danger; 
and  if  not,  then  it  is  certainly  a  reasonable  inference  that 
persons  so  situated  should,  on  ascertaining  that  a  person 
last  seen  in  the  water  is  missing,  without  a  moment's 
delay  exert  every  effort  to  search  for  that  person  in  the 
water,  and  not  merely  advise  a  youthful  companion  of 
the  missing  person  to  search  on  the  land  and  coolly 
watch  the  result  of  such  search.     We  think  in  this  aspect 


670  NEBRASKA  REPORTS,  [Vol.  48 


Bruce  y.  State. 


of  the  case,  and  this  only,  the  evidence  presented  an  issue 
which  should  have  been  submitted  to  the  jury,  and  for 
that  reason  the  peremptory  instruction  was  erroneous. 

Out  of  abundance  of  caution  it  may  be  well  to  repeat 
that  our  comments  on  the  evidence  have  been  based  upon 
that  theory  of  it  most  favorable  to  the  plaintiff,  as  is  re- 
quired by  the  manner  in  which  the  case  is  presented* 
The  evidence  upon  the  vital  points  was  conflicting.  It 
was  for  the  jury,  and  no  more  for  this  court  than  for  the 
district  court,  to  pass  upon;  and  we  are  expressing  no 
opinion  whatever  in  regard  to  the  weight  of  conflicting 
evidence,  or  even  as  to  the  inference  which  the  jury 
should  draw  from  undisputed  facts.  We  merely  hold 
that  the  evidence,  viewed  in  one  light,  justified  an  infer- 
ence favorable  to  the  plaintiff,  should  the  jury  draw  such 
inference. 

BeVERSED  and  RBMANDB2D. 


Leaman  Bruce  v.  State  of  Nebrasel^ 

Filed  May  19, 1896.    No.  8273. 

1.  Statutes:  Evidence.  Printed  copies  of  the  statute  laws  purporting 
or  proved  to  have  been  published  under  the  authority  of  the  state 
are  presumptive  evidence,  and  presumptive  evidence  only,  of  audi 
laws.  The  original  enrolled  act  bearing  the  certificates  of  the  pre- 
siding officers  of  the  two  houses  of  the  legislature  and  the  ap- 
proval of  the  governor,  and  deposited  with  the  secretary  of  state, 
is  the  controlling  evidence. 

2. :  Amendments:   Rape.  Chapter  106  of  the  Session  Laws  of 

1887  is  a  valid  amendment  of  section  12  of  the  Criminal  Code, 
although  the  repealing  clause  in  the  published  act  purports  to  re- 
peal section  11  instead  of  section  12  as  theretofore  existing;  the 
enrolled  act  disclosing  that  the  legislature  in  fact  repealed  said 
original  section  12. 

3.  Evidence:  Words:  Criminai.  Law.  When  a  word  used  by  a  witness 
has  a  signification  so  generally  known  that  it  must  have  been 
understood  by  the  triers  of  fact,  an  appellate  court  will  not  disre- 
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gard  such  signification  or  treat  the  word  as  unintelligible  merely 
because  from  motives  of  decency  and  propriety  lexicographers 
have  ignored  it. 

Error  to  the  district  court  for  Burt  county.  Tried 
below  before  Kbysor,  J. 

H.  Wade  OUlia,  for  plaintiff  in  error. 

A.  8.  OhurchUly  Attorney  Oeneraly  and  George  A.  Day^ 
Deputy  Attorn^  Generalj  for  the  state. 

Eeferences:  Rsdfield  v.  State^  39  Neb.,  192;  Ed  far  v. 
McCutcheriy  9  Mo.,  448. 

Irvine,  0. 

The  plaintiff  in  error  was  convicted  upon  an  informa- 
tion charging  him,  being  of  the  age  of  more  than  eighteen 
years,  with  having  carnally  known  and  abused  ti  certain 
female  child  under  the  age  of  fifteen  years,  to-wit,  of  the 
age  of  fourteen,  with  her  consent.  The  offense  was  al- 
leged to  have  been  committed  May  9, 1893,  and  the  infor- 
mation was  filed  March  26,  1894.  There  is  an  act  of  the 
legislature  of  1895  (Session  Laws,  1895,  ch.  74),  relating 
to  this  offense;  but  it  will  be  observed  that  the  dates 
stated  are  such  that  this  act  is  without  bearing  on  the 
case. 

Of  the  errors  assigned,  those  presented  by  the  briefs 
relate  to  only  two  questions.  The  first,  presented  by 
several  assignments  of  error,  involves  the  constitution- 
ality of  chapter  105  of  the  Session  Laws  of  1887.  In  1885 
an  act  was  passed  (Session  Laws,  1885,  ch.  101)  amending 
section  12,  chapter  4,  of  the  Criminal  Code  so  as  to  fix 
what  is  loosely  styled  "the  age  of  consent"  at  twelve 
years.  Chapter  105  of  the  Laws  of  1887  purports  in  its 
title  and  enacting  clause  to  amend  this  section,  and 
makes  the  so-called  "age  of  consent"  fifteen  years,  but 
the  repealing  clause  in  the  published  Session  Laws  of 
1887  repeals  not  section  12,  but  section  11  of  the  Criminal 
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Code,  relating  to  a  different  offense.  The  complaining 
witness  in  this  case  being  fourteen  years  of  age,  the  con- 
viction could  not  be  sustained  if  the  act  of  1887  was  as 
it  appears  in  the  printed  edition  of  the  Session  Laws. 
{Citt/  of  South  Oinaha  v.  Taxpayers^  Leagxiej  42  Neb.,  671.) 
The  enrolled  act  on  file  in  the  office  of  the  secretary  of 
state  has,  however,  been  examined,  and  it  is  found  that 
the  act  as  passed  by  the  legislature  and  approved  by  the 
governor  properly  repealed  section  12  of  the  Criminal 
Code  as  theretofore  existing,  and  not  section  11,  as  the 
printed  laws,  through  a  typographical  error,  indicate. 
Section  419  of  the  Code  of  Civil  Procedure  merely  makes 
the  printed  laws  published  under  authority  of  the  state 
presumptive  evidence  of  such  laws.  In  case  of  conflict 
the  original  enrolled  act,  bearing  the  certificates  of  the 
officers  of  the  two  houses  of  the  legislature  and  approval 
of  the  governor,  and  dejwsited  with  the  secretary  of 
state,  is  the  controlling  evidence. 

The  other  question  raised  goes  at  once  to  the  applica- 
bility of  a  certain  instruction  and  the  sufficiency  of  the 
evidence  to  sustain  the  conviction.  The  prosecuting 
witness,  in  describing  the  commission  of  the  offense, 
made  use  of  a  word  of  generally  known  signification,  but 
which  has  been  ignored  by  lexicographers.  The  same 
considerations  which  have  excluded  such  terms  from  the 
dictionaries  forbid  a  frank  discussion  of  the  question 
presented  in  this  opinion.  When  a  word  has  a  significa- 
tion so  generally  known  that  it  must  have  been  under- 
stood by  the  triers  of  fact  when  used  by  a  witness,  an 
appellate  court  should  not  disregard  such  signification 
merely  because,  from  reasons  of  decency  and  propriety, 
lexicographers  have  ignored  it.  We  are  satisfied  that 
the  evidence  was  sufficient  and  the  instruction,  of  which 
no  complaint  is  made  as  a  statement  of  the  law,  was 
applicable  to  the  evidence. 

Judgment  affirmed. 
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Amerioan  Building  &  Loan  Association  v.  lAixm 

Bees. 

Filed  May  20, 1896.    No.  6500. 

Contracts:  Ck>RPOBATiONs:  Withdrawal  of  Stockholdebs:  Butldino 
AND  Loan  Associations. 

Ebbor  from  the  district  court  of  Madison  county. 
Tried  below  before  Jackson,  J. 

Barnes  d  Tyler  and  G.  M.  Coohy,  for  plaintiff  in  error. 

John  8.  Robinson  and  Powers  d  HaySj  contra. 

Per  Curiam. 

The  question  suggested  by  the  record  of  this  case  be- 
ing identical  with  those  presented  in  American  Building 
d  Loan  Ass^n  w  Rainbolty  48  Neb.,  434,  and  American  Build- 
ing d  Loan  Ass^n  v.  Bear^  48  Neb.,  455,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
trial  de  novo. 

Beyersed. 


American  ButLDiNG  &  Loan  Association  v.  Charles 

Eble. 

Filed  May  20, 1896.    No.  6491. 

Contracts:  Cobporations:  Withdrawal  of  Stockholders:  Buildtno 
and  Loan  Associations. 

Error  from  the  district  court  of  Madison   county. 
Tried  below  before  Jackson,  J. 

C.  M.  Gooley  and  Barnes  d  Tyler^  for  plaintiff  in  error. 
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Qeorge  E.  Pritchett^  John  S.  Robinson^  and  Poxcers  d  Hays, 
contra. 

Per  Curiam. 

This  cause  is  submitted  upon  substantially  the  same 
record  as  in  American  Building  d  Loan  Aaa^n  v.  RainboU, 
48  Neb.,  434,  and  American  Building  d  Loan  Aas^n  v.  Bear, 
48  Neb.,  455,  and  following  those  cases  the  judgment  is 
reversed  and  the  cause  remanded  for  further  action  by 
the  district  court. 

Eeversed. 


48    574 

i^--'^  Harvey  Link  v.  William  J.  Connell. 

Filed  Mat  20, 1896.    No.  6524. 

1.  Executions:  Salb  Under  Dobmant  Judgment:  Ck>Li:«ATERAL  Attack. 

A  sale  of  real  estate  to  satisfy  a  judgment  which  has  become  dor- 
mant under  the  provisions  of  section  482,  Code  of  Civil  Procedure, 
Is  voidable  only,  and  cannot  be  assailed  In  a  strictly  collateral 
proceeding.    {Oilleapie  v.  Switzer,  43  Neb.,  772.) 

2.  Validity  of  Order  Not  Signed:  Judges:  Practice.    Where  the  rec- 

ord discloses  an  order  of  the  district  court  sufficient  in  form  but 
omitting  the  name  of  the  judge  by  whom  it  was  made,  the  fact 
that  the  sole  judge  of  the  district  named  was  at  the  date  thereof 
disqualified  to  act  in  such  proceeding  by  reason  of  having  been 
attorney  for  one  of  the  parties  raises  no  presumption  against  the 
validity  of  such  order  in  view  of  the  statute  authorizing  judges  to 
interchange  and  hold  court  for  each  other. 

3.  Hortgages:  Sale  by  Sheriff  Instead  of  Master:  Confirmation. 

Where  a  decree  of  foreclosure  directs  that  the  mortgaged  property 

be  sold  by  a  master  therein  named,  a  sale  by  the  sheriff  to  satisfy 
said  decree  under  an  order  subsequently  issued  by  the  clerk  is 
voidable  at  most,  and  such  irregularity  is  cured  by  an  order  of 
confirmation  regularly  made. 

4.  Deeds:  Attestation.    While  it  is  customary  to  make  use  of  the 

words  "witness"  or  "witnessed"  in  attesting  the  execution  of 

deeds  and  other  Instruments  affecting  the  title  to  real  estate,  such 

—  practice  is  neither  necessary  nor  universal.    Any  expression  from 
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which  it  appears  that  the  subscriber  in  fact  witnessed  the  execu- 
tion by  the  grantor  sufficiently  answers  the  requirement  of  section 
1,  chapter  73,  Compiled  Statutes. 

5.  Xortgages:  Deobeb  of  Fobbclosxtbe.  The  pendency  of  a  proceed- 
ing for  foreclosure  does  not  terminate  with  the  entry  of  an  order 
for  the  sale  of  the  property  bound  by  the  lien,  but  continues  as  a 
role,  for  the  purpose  of  the  enforcement  of  the  decree,  until  con- 
firmation of  the  sale  and  disposition  of  the  proceeds  thereof. 

f.  :    PUBGHABEB  OF  LaIVD:    NOTICE  OF  SaLE  AND  Ck>NFiai£ATION. 

One  who  purchases  property  bound  by  a  decree  of  foreclosure  is, 
in  the  absence  of  equitable  considerations  resulting  from  the  cir- 
cumstances of  the  particular  case,  charged  with  such  notice  as  the 
record  imparts,  and  is  not  entitled  to  personal  notice  of  sale  and 
confirmation  subsequently  made  in  the  enforcement  of  such  de- 
cree. 

7.  Adverse  Possession.    Evidence  examined,  and  held  to  sustain  find- 

ing against  the  plaintiff  in  error  upon  the  issue  of  adverse  posses- 
sion of  property  in  dispute. 

8.  Trial.    Verdict  set  out  in  opinion  held  sufficient  to  sustain  the  Judg- 

ment complained  of. 

Ebbor  from  the  district  court  of  Douglas  county* 
Tried  below  before  Ferguson,  J. 

C.  A.  Baldunn  and  W.  R.  MarriSj  for  plaintiff  in  error. 

Oonnell  d  Ives  and  0.  H.  Ballouy  contra. 

Post,  O.  J. 

This  was  an  action  of  ejectment  by  Oonnell,  the  defend- 
ant in  error,  against  the  plaintiff  in  error,  Link,  in  the 
district  court  for  Douglas  county,  the  subject  of  the  con- 
troversy being  the  northwest  quarter  of  section  2,  town- 
ship 14,  range  11,  in  said  county.  A  trial  was  had  in  the 
court  below,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  therein  for  the  possession  of  the  property  in 
dispute  and  for  f  1,800  damage,  the  value  of  the  rents 
and  profits  thereof,  and  which  has  by  appropriate  pro- 
ceeding been  removed  into  this  court  for  review.  Both 
parties  claim  through  Emanuel  H.  Link,  who  acquired 
title  to  the  land  described  by  patent  from  the  United 
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States.  C!onnell,  according  to  the  evidence  in  the  record, 
claims  through  certain  mesne  conveyances  from  Eliza  K. 
Tarkington,  to  whom  said  property  was  conveyed  by 
Henry  Grebe,  sheriff  and  master  commissioner,  March  17, 
1873,  while  the  plaintiff  in  error.  Link,  claims  by  virtue 
of  a  quitclaim  deed  from  his  brother,  Emanuel  H.  Link, 
the  patentee  named,  bearing  date  of  June  13,  1870.  As 
most  of  the  questions  discussed  relate  to  the  proceeding 
antecedent  to  the  execution  of  the  deed  to  Mrs.  Tarking- 
ton,  it  is  deemed  proper  to  notice,  in  their  chronological 
order,  the  steps  which  led  to  that  event 

On  the  10th  day  of  August,  1857,  Emanuel  H.  Link, 
being  the  owner  of  the  property  in  controversy,  by  mort- 
gage deed  conveyed  the  same  to  F.  M.  Aiken,  as  security 
for  the  note  of  the  mortgagor,  of  even  date  therewith^  for 
f  280.  Subsequently  the  Bloomington  Bank,  as  holder  of 
said  note  and  mortgage,  instituted  proceedings  for  fore- 
closure in  the  territorial  district  court  for  Douglas 
county,  and  which  were  prosecuted  to  final  decree  on  the 
7th  day  of  July,  1860.  Provision  was  by  said  decree 
made  for  the  sale  of  the  mortgaged  property  by  James 
G.  Chapman,  master  commissioner,  in  case  the  respond- 
ent therein.  Link,  failed  to  pay  the  amount  adjudged  due 
within  twenty  days  from  and  after  the  date  last  men- 
tioned. On  the  23d  day  of  December,  1872,  George  Arm- 
strong, as  clerk  of  the  district  court,  issued  an  order  of 
sale  for  the  satisfaction  of  said  decree  directed  to  the 
sheriff  of  Douglas  county.  On  February  11,  1873,  said 
order  of  sale  was  returned  by  Henry  Grebe,  sheriff, 
showing  a  sale  in  due  form  of  the  property  mentioned  to 
Eliza  K.  Tarkington.  On  March  10,  1873,  an  order  was, 
on  motion  of  the  complainant,  made  to  show  cause  by 
the  following  day  why  the  said  sale  should  not  be  con- 
firmed. On  the  day  last  mentioned,  to-wit,  March  11, 
there  was  a  formal  order  of  confirmation,  with  direction 
to  the  sheriff  to  execute  a  deed  conveying  said  property 
to  the  purchaser  above  named,  and  on  March  17,  follow- 
ing, said  property  was,  pursuant  to  the  last  mentioned 
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order,  conveyed  to  Mrs.  Tarkington,  the  purchaser,  by 
deed,  in  which  the  said  Henry  Grebe  is  described  as 
sheriff  and  master  commissioner. 

It  is  in  the  first  place  contended  that  the  decree  in 
question  had  become  dormant  prior  to  December  23, 
1872,  and  not  having  been  revived  in  the  manner  pre- 
scribed by  law,  the  order  of  sale  issued  on  that  day  for 
its  enforcement  was  without  authority,  and  the  subse- 
quent proceedings  pursuant  thereto,  including  the  order 
of  confirmation,  were  without  jurisdiction  and  void.  A 
question  discussed  at  length  by  counsel  is  whether  sec- 
tion 482  of  the  Code,  providing  that  any  judgment  shall 
become  dormant  in  case  execution  shall  not  be  issued 
thereon  within  five  years,  is  applicable  to  decrees  of  fore- 
closure; but  that  question,  although  presented  by  an- 
other assignment,  will  not  be  examined  in  this  connec- 
tion, for  two  reasons:  First,  because  we  are  unable  to 
determine  from  the  record  that  there  was  in  fact  any  such 
failure  as  to  bring  the  case  within  the  operation  of  the 
statute;  and  second,  assuming  the  section  above  cited 
to  apply  as  well  to  decrees  of  foreclosure  as  to  judgments 
at  law,  an  order  of  sale  for  the  enforcement  of  a  dormant 
decree  would  at  most  be  voidable  only,  and  cannot  be  as- 
sailed in  a  strictly  collateral  proceeding.  Whatever 
doubts  may  be  entertained  by  other  courts  respecting  the 
proposition  last  stated,  it  is  no  longer  the  subject  of  con- 
troversy in  this  jurisdiction.  The  precise  question  was 
presented  in  the  recent  case  of  Oillespie  v.  Switzevy  43  Neb., 
772,  in  which,  after  conceding  for  the  purpose  of  the  ar- 
gument that  decrees  of  foreclosure  are  within  the  pro- 
visions of  the  statute,  it  was  held,  quoting  from  the  sylla- 
bus, that  "a  sale  on  an  execution  issued  upon  a  dormant 
judgment  is  merely  voidable,  and  neither  such  sale  nor 
the  title  acquired  thereunder  can  be  assailed  in  a  purely 
collateral  proceeding." 

The  order  of  confirmation  is  assailed  as  void  upon  the 
further  ground  that  Hon.  Geo.  B.  Lake,  the  judge  by 
whom  it  was  entered,  was  solicitor  for  the  Bloomington 
41 
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Bank  in  the  suit  against  Emanuel  H.  Link,  and  who,  as 
such,  secured  the  decree  of  foreclosure  upon  which  said 
order  depends;  but  a  careful  examination  of  the  record 
discloses  no  foundation  whatever  for  that  contention.  It 
is  true  that  George  B.  Lake  appeared  as  solicitor  for  com- 
plainant in  the  foreclosure  proceeding.  There  is,  how- 
ever, nothing  in  the  record  to  indicate  the  name  of  the 
judge  who  allowed  the  order  of  confirmation.  Assuming, 
as  we  are  asked  to  do,  that  the  solicitor  named  was  at  the 
date  in  question,  to-wit,  March,  1873,  sole  judge  of  the  dis- 
trict court  for  Douglas  county,  still  we  cannot  indulge  the 
presumption  that  he  entered  the  order  complained  of. 
By  statute  then  in  force  judges  were  permitted  to  inter- 
change and  hold  court  for  each  other.  (General  Statutes, 
ch.  14,  sees.  19,  55.)  And  a  judge  was  then,  as  now,  dis- 
qualified from  acting  except  by  mutual  consent  of  par- 
ties, in  any  case  or  proceeding  in  which  he  had  been  at- 
torney for  either  party.  (General  Statutes,  ch.  14,  sec.  33.) 
We  are  bound  to  presume,  in  view  of  the  provision  cited, 
that  the  order  of  confirmation  was  entered  by  one  of  the 
other  judges  of  the  state,  or,  if  made  by  Judge  Lake,  that 
it  was  done  with  the  consent  of  the  parties  thereto. 

It  is  next  argued  that  by  terms  of  the  decree  James  G. 
Chapman,  as  master  commissioner,  was  alone  empowered 
to  advertise  and  sell  the  mortgaged  property;  that  the 
order  of  sale  issued  to  the  sheriff  was  a  usurpation  of  au- 
thority by  the  clerk,  and  that  the  sale  and  deed  made  in 
pursuance  thereof  are  void  and  insufficient  to  pass  the 
title  of  the  property  therein  described.  The  order  of  sale 
was,  it  may  be  assumed,  irregularly  issued,  and  that  ap- 
plication should  have  been  made  to  the  court  to  so  modify 
the  decree  as  to  authorize  its  enforcement  by  the  sheriff 
instead  of  by  the  master  named.  The  error  is,  however, 
not  one  which  affects  the  jurisdiction  of  the  court  and 
was  cured  by  the  order  of  confirmation.  The  jurisdiction 
of  the  court  over  the  person  of  Emanuel  H.  Link  cannot  be 
doubted,  since  the  record  affirmatively  shows  an  appear- 
ance by  him.     Any  mere  error  in  the  prosecution  of  the 
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cause  should,  therefore,  have  been  corrected  by  means  of 
a  direct  proceeding  for  that  purpose,  and  cannot  be  made 
the  subject  of  a  collateral  attack  upon  the  decree  or  sub- 
sequent orders  essential  to  its  enforcement.  {Crowell  v. 
Johnson  J  2  Neb.,  146;  McKeighan  v.  Hopkins^  14  Neb.,  361; 
Naigh  V.  Keene,  16  Neb.,  407;  Taylor  v.  Coots,  32  Neb.,  30.) 
It  is  said  in  Neligh  v.  KeenCj  supra :  "Where  the  court  has 
jurisdiction  the  confirmation  of  the  sale  cures  all  defects 
and  irregularities  in  the  proceedings  and  such  order  can- 
not be  attacked  collaterally."  It  is  unnecessary  to  review 
the  cases  cited  in  this  connection  by  the  plaintiff  in  error. 
It  is  sufficient  that  they  in  nowise  conflict  with  the  fore- 
going. 

On  the  production  of  the  record  of  the  deed  to  Mrs. 
Tarkington  counsel  for  plaintiff  in  error  objected  to  its 
admission  as  proof  of  title  on  the  ground  that  it  was  not 
witnessed  as  required  by  law,  which  objection  was  over- 
ruled and  the  deed  received  in  evidence,  and  which  rul- 
ing is  now, assigned  as  error.  To  the  left  of  and  below 
the  signature  of  Henry  Grebe  the  grantor,  and  immedi- 
ately preceding  the  certificate  of  acknowledgment,  as 
shown  by  the  copy  accompanying  the  bill  of  exceptions^ 
appear  the  following  words: 

"In  presence  of 
the  above  erasure  and 
interlineation  of  said 
court  made  before 
signing. 

"George  Armstrong." 

It  is  not  pretended  that  the  signature  of  George  Arm- 
strong, the  alleged  witness,  is  a  forgery,  or  that  it  was 
written  at  a  time  other  than  that  of  the  execution  of  the 
deed.  It  is  possible,  as  argued  by  counsel,  that  the  words 
above  quoted  have  reference  to  erasures  and  interlinea- 
tion appearing  upon  the  face  of  the  conveyance  rather 
than  the  execution  thereof.  While  that  argument  would 
doubtless  have  been  effective  as  a  reason  for  demanding 
the  production  of  the  original  deed  instead  of  the  record. 
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it  is  without  force  as  applied  to  the  objection  actually 
made;  nor,  in  the  view  we  take  of  the  record,  is  it  ma- 
terial to  inquire  whether  the  words  in  question  refer  to 
erasures  or  interlineations  appearing  upon  the  face  of  the 
deed,  or  whether  they  are  parts  merely  of  the  printed 
form  made  use  of  by  the  conveyancer,  since  the  remaining 
words,  to-wit:  "In  the  presence  of  *  *  *  George 
Armstrong,"  is  a  sufficient  attestation  to  answer  the  re- 
quirement of  the  statute.  By  section  1,  chapter  73,  C5om- 
piled  Statutes,  it  is  provided  that  deeds  of  real  estate,  "if 
executed  in  the  state,  must  be  signed  by  the  grantor  or 
grantors,  being  of  lawful  age,  in  the  presence  of  at  least 
one  competent  witness,  who  shall  subscribe  his  or  her 
name  as  a  witness  thereto."  While  it  is  customary  to 
make  use  of  the  expression  "witness"  or  "witnessed"  in 
attesting  the  execution  of  deeds  and  other  instruments 
affecting  the  title  to  real  estate,  such  practice  is  neither 
necessary  nor  universal.  On  the  contrary,  any  recital 
from  which  it  appears  that  the  subscriber  witnessed  the 
execution  of  the  deed  by  the  grantor  named  is  sufficient; 
for,  as  has  been  remarked,  the  reason  of  the  rule  is  "the 
party  to  whose  execution  he  is  a  witness  is  considered  as 
invoking  him,  as  the  person  to  whom  he  refers,  to  prove 
what  passed  at  the  time  of  his  attestation."  (1  Greenleaf, 
Evidence,  sec.  569.)  The  objection  is  without  merit  and 
was  rightly  overruled. 

A  proposition  strongly  relied  upon  by  the  plaintiff  in 
error  is  that,  as  purchaser  of  the  property  in  controversy, 
he  was  entitled  to  personal  notice  of  the  sale  and  motion 
to  confirm,  and  that  the  order  of  confirmation,  in  the  ab- 
sence of  such  notice,  is  void  for  want  of  jurisdiction.  The 
basis  of  that  claim  is  the  rule  of  the  common  law  bv 
which  a  terre  tenant — i.  e.,  one  in  the  actual  possession  of 
land  by  title  derived  from  a  judgment  debtor  during  the 
existence  of  the  lien — is  entitled  to  notice  of  proceedings 
subsequently  brought  to  revive  the  lien  of  the  judgment 
by  means  of  scire  facids.  (1  Black,  Judgments,  sec.  492.) 
But  that  doctrine  can,  we  think,  have  no  application 
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to  the  case  at  bar.  Section  85  of  the  Civil  Code  pro- 
vides :  "When  the  summons  has  been  served,  or  publica- 
tion made,  the  action  is  pending,  so  as  to  charge  third 
persons  with  notice  of  pendency,  and  while  pending  no 
interest  can  be  acquired  by  third  persons  in  the  subject- 
matter  thereof,  as  against  the  plaintiff's  title."  And  sees. 
846  and  847,  relating  to  the  foreclosure  of  mortgages, 
read  as  follows: 

"Sec.  846.  Whenever  a  petition  shall  be  filed  for  the 
foreclosure  or  satisfaction  of  a  mortgage,  the  court  shall 
have  power  to  decree  a  sale  of  the  mortgaged  premises, 
or  such  part  thereof  as  may  be  sufficient  to  discharge  the 
amount  due  on  the  mortgage,  and  the  cost  of  suit, 

"Sec.  847.  When  a  petition  shall  be  filed  for  the  satis- 
faction of  a  mortgage,  the  court  shall  not  only  have  the 
power  to  decree  and  compel  the  delivery  of  the  possession 
of  the  premises  to  the  purchaser  thereof,  but  on  the  com- 
ing in  of  the  report  of  sale,  the  court  shall  have  power  to 
decree  and  direct  the  payment  by  the  mortgagor  of  any 
balance  of  the  mortgage  debt  that  may  remain  unsatis- 
fied after  a  sale  of  the  mortgaged  premises,  in  the  cases 
in  which  such  balance  is  recoverable  at  law;  and  for 
that  purpose  may  issue  the  necessary  execution,  as  in 
other  cases,  against  other  property  of  the  mortgagor." 

Although  the  precise  question  has  not  been  determined 
by  this  court,  the  principle  which  must  govern  in  its  solu- 
tion was  distinctly  recognized  in  Day  v.  Thompson^  11 
Neb.,  123.  In  the  case  cited,  which  was  an  action  to 
quiet  title,  the  land  in  controversy  was  in  the  year  1858 
attached  as  the  property  of  Underwood,  the  common 
source  of  title,  and  in  the  same  year  judgment  was  in 
said  action  entered  against  him  by  defendant  without  an 
order  for  the  sale  of  the  attached  property.  In  1859  said 
property  was  sold  on  execution,  which  was  followed  in 
the  same  year  by  an  order  of  confirmation,  but  the  sher- 
iff's deed  therefor  was  not  executed  until  the  year  1876. 
The  plaintiff,  who  claimed  by  deed  from  Underwood,  exe- 
cuted in  1866,  contended  that  whatever  rights  the  defend- 
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ant  might  have  acquired  as  purchaser  of  the  property, 
were  lost  through  his  laches  in  failing  to  demand  a  deed; 
but  it  was  said,  referring  to  section  77,  Code  of  1858 
(which  is  identical  with  section  85,  Code  1866,  above 
quoted):  "Under  the  provisions  of  this  section  the  pend- 
ency of  the  attachment  was  notice  to  third  persons  from 
the  time  of  the  publication  of  the  notice,  and  this  notice 
continued  during  the  pendency  of  the  action.    And  the 
jurisdiction  of  the  court  continued  until  the  deed  was  ex- 
ecuted."   In  Ohio,  under  a  statute  identical  with  section 
482  of  our  Code,  it  has  frequently  been  held  that  the  pend- 
ency of  an  action  of  foreclosure  continues  for  the  pur- 
pose of  the  enforcement  of  the  decree  until  confirmation 
of  the  sale  and  disposition  of  the  proceeds  thereof.  Hence 
the  decree  in  such  case  does  not  become  dormant  al- 
though more  than  five  years  may  elapse  without  the  issu- 
ing of  an  order  of  sale.    {Beaumont  v.  Herrickj  24  O.  St, 
445;  Moore  v»  Ogdetiy  35  O.  St.,  430;  Rankin  v.  HannaUy  37 
O.  St.,  113.     See,  also,  Jackson  v.  Warren,  32  111.,  331.)   In 
Bennett,  Lis  Pendens,  p.  173,  it  is  said:  "When  jurisdic- 
tion has  attached  to  the  res,  the  general  rule  should  be 
that  the  suit  will  pend  so  long  as  it  is  not  dismissed  by 
the  court  sua  sponte,  or  for  want  of  prosecution,  or  upon  the 
motion  of  the  parties,  or  be  brought  to  a  close  by  reason 
of  some  statutory  provision  or  rule  of  court  having 
force  of  law.     ♦     ♦     ♦    When  the  elements  of  a  valid  lis 
pendens  exist  and  the  court,  in  the  enforcement  of  its  ac- 
knowledged jurisdictional  power,  shall  proceed  to  judg- 
ment or  decree  and  its  execution,  if  it  were  permissible 
for  the  same,  or  another  court  in  a  collateral  proceeding 
to  say  that  there  had  not  been  a  valid  lis  peiidens  binding 
upon  the  res,  it  would  amount  to  the  nullification  of  a 
judgment  or  decree  where  the  court  had  acknowledged 
jurisdiction.    Such  a  result  would  be  most  disastrous  and 
ought  never  to  occur."    It  will  be  conceded  that  the  fail- 
ure to  prosecute  may  be  for  such  time  or  accompanied  by 
circumstances  of  such  character  as  to  raise  a  presumption 
of  abandonment  particularly  in  favor  of  one  who  has 
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purchased  or  otherwise  in  good  faith  acquired  an  interest 
in  the  res  without  notice  other  than  such  as  is  imparted 
by  the  record;  but  that  rule,  or,  more  accurately  speak- 
ing, that  exception  to  the  rule,  can  have  no  application  to 
the  issues  of  this  cause,  there  being  no  claim  on  the  part 
of  the  plaintiff  in  error  that  he  purchased  without  actual 
notice  of  the  unsatisfied  decree,  or  of  other  equities  ex- 
isting in  his  favor  which  should  prevail  as  against  the 
legal  title.  We  conclude  that  the  plaintiff  purchased 
pendente  lite,  that  the  district  court  had  jurisdiction  of  the 
res  at  the  time  of  the  sale  and  confirmation,  and  that  by 
virtue  of  the  deed  executed  pursuant- to  said  order  the 
grantee  therein,  Mrs.  Tarkington,  acquired  such  title  to 
the  premises  as  was  held  by  Emanuel  H.  Link  at  date  of 
the  mortgage  by  the  latter  to  Aiken. 

The  next  proposition  to  which  attention  will  be  given 
is  that  the  plaintiff  in  error  had,  previous  to  the  com- 
mencement of  this  action  in  the  court  below,  enjoyed  the 
uninterrupted  adverse  possession  of  the  premises  in  dis- 
pute, under  his  deed  from  Emanuel  H.  Link  for  more 
than  ten  years.  At  the  date  of  the  sheriff's  deed  in  1873, 
one  HoUenbeck  was,  or  claimed  to  be,  in  possession  of 
said  premises  by  virtue  of  certain  tax  deeds,  and  Mrs. 
Tarkington,  the  purchaser  named,  being  unable  to  make 
a  satisfactory  adjustment  of  the  alleged  tax  liens,  pro- 
ceeded to  assert  her  right  of  possession  by  means  of  an 
action  of  ejectment  in  which  HoUenbeck  was  named  as 
the  sole  defendant.  That  action  was  prosecuted  to  judg- 
ment in  favor  of  the  plaintiff  therein  in  the  month  of 
April,  1880,  which  judgment  was  removed  into  this  court 
for  review,  although  subsequently  dismissed  on  motion  of 
the  defendant  in  error.  (See  Hollenbeck  v.  Tarkingtany  14 
Neb.,  430.)  A  writ  of  restitution  having  been  issued  for 
the  purpose  of  enforcing  the  judgment  of  the  district 
court,  a  petition  of  intervention  was  filed  by  the  plaintiff 
in  error  herein,  in  which  he  alleged  possession  of  the 
premises  since  the  date  of  his  said  deed,  to-wit,  June  13, 
1870,  adverse  to  both  parties  to  that  action.    The  contro- 
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versy  thus  occasioned  resulted  in  an  order  for  the  execu- 
tion of  the  writ  of  restitution  against  Hollenbeck,  but  de- 
nying relief  as  against  the  plaintiff  in  error  on  the  ground 
that  he  was  not  made  a  party  to  that  action,  and  which 
order  was  subsequently  affirmed  by  this  court.  (See  Tark- 
ingtofi  V.  Linky  27  Neb.,  826.)  The  question  of  the  plaint- 
iff in  error's  title  by  adverse  possession  was,  as  will  thus 
be  seen,  an  open  one,  and  was  the  principal  subject  of 
contention  at  the  trial  below.  The  evidence  adduced  by 
the  defendant  in  error  tends  to  prove  that  Hollenbeck 
took  possession  of  a  part  of  said  tract  of  land  in  the  year 
1865  and  cut  hay  thereon  until  1871,  in  which  year  he 
broke  "hedge  strips"  on  three  sides  thereof;  that  he  com- 
menced breaking  thereon  in  1872,  and  in  1875  had  100 
acres  under  cultivation,  and  that  the  land  so  broken  was 
cultivated  by  him  and  his  tenants  continuously  except- 
ing the  year  1882,  during  which  it  remained  uncultivated 
until  the  decision  adverse  to  him  in  the  year  1883.  It  is 
further  shown  that  he  was  permitted  to  harvest  the  crop 
for  the  year  last  named  which  had  been  sown  previous 
to  the  judgment  dispossessing  him.  There  was,  accord- 
ing to  his  testimony,  no  building  of  any  kind  upon  said 
land  prior  to  the  decision  by  this  court  in  Hollenbeck  v. 
Tarkingtony  supray  but  that  the  plaintiff  in  error,  upon 
learning  of  the  final  disposition  of  that  cause,  immedi- 
ately placed  a  house  thereon,  and  which  was  the  first  as- 
sertion by  the  latter  of  an  adverse  claim  to  the  premises. 
A  material  fact,  as  to  which  there  is  no  controversy,  is 
that  the  plaintiff  in  error,  during  the  twenty  years  which 
intervened  between  the  execution  of  the  quitclaim  deed 
in  1870  and  the  commencement  of  this  action  in  1890, 
paid  no  part  of  the  taxes  annually  assessed  against  the 
land  now  claimed  by  him.  It  is  true  he  claims  to  have 
made  repeated  efforts  to  pay  the  taxes,  but  upon  inquiry 
learned  they  had  been  paid  by  others.  We  are,  however, 
satisfied  from  a  careful  reading  of  the  record  that  all 
efforts  by  him  in  that  direction  were  subsequent  to  the 
abandonment  of  the  premises  by  Hollenbeck  in  1883,  and 
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are  no  evidence  of  the  assertion  on  his  part  of  title  an* 
terior  to  that  date.  There  was  much  testimony  contra- 
dictory of  the  witnesses  of  the  defendant  in  error  respect- 
ing the  issue  of  adverse  possession,  but  the  credibility  of 
the  witnesses,  as  well  as  the  probative  force  of  the  evi- 
dence, were  questions  for  the  jury,  and  with  the  verdict 
we  do  not,  upon  the  record  before  us,  feel  at  liberty  to 
interfere. 

Among  the  assignments  of  error  are  the  following: 

"10.  The  court  erred  in  giving  instructions  numbered 
2, 3, 4, 5,  9,  9^,  11,  and  A  on  its  own  motion. 

"11.  The  court  erred  in  giving  instructions  marked  10 
and  11  at  the  request  of  the  plaintiff  below. 

"12.  The  court  erred  in  refusing  instructions  numbered 
1, 2,  3,  4,  5,  6,  7,  8,  9, 10, 11, 12, 13, 14,  and  A  requested  by 
the  defendant  below." 

This  method  of  assigning  error,  it  has  been  often  held, 
presents  no  question  for  examination,  unless  the  error 
alleged  applies  to  each  of  the  paragraphs  enumerated  in 
a  particular  group.  It  is  not  at  this  time  pretended 
that  those  given,  in  either  of  the  foregoing  assignments, 
are  all  erroneous,  or  that  those  refused  should  all  have 
been  given.  The  subject  of  the  instructions  might  ac- 
cordingly be  dismissed  without  further  comment,  but 
having  examined  all  of  those  to  which  reference  is  made 
in  the  brief  of  counsel  before  our  attention  was  directed 
to  the  assignments  of  error,  it  may  with  propriety  be 
observed  that  they  present  no  ground  of  complaint  on  the 
part  of  the  plaintiff  in  error.  The  tenor  of  those  given  is 
fairly  indicated  by  the  views  expressed  in  this  opinion, 
and  are,  for  the  most  part,  the  antitheses  of  those  refused. 

Finally,  it  is  alleged  that  the  verdict  is  insufficient  in 
form  and  substance,  and  a  reversal  of  the  judgment  is 
asked  upon  that  ground.  Said  verdict,  omitting  date  and 
caption,  is  as  follows: 

"We,  the  jury,  duly  impaneled  to  try  the  issues  joined 
in  the  above  entitled  cause,  do  find  on  said  issues  in  favor 
of  the  said  plaintiff,  and  that  at  the  time  of  the  commence- 
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ment  of  this  action  the  said  plaintiff  was,  and  still  is^  the 
owner  in  fee-simple  and  entitled  to  the  possession  of  the 
land  described  in  said  petition,  to-wit,  the  northwest 
quarter  of  section  2,  T.  14,  B.  11  east,  in  Douglas  county, 
Nebraska.  ♦  •  •  The  plaintiff  is  entitled  to  recover 
for  the  rents  and  profits  of  the  use  and  occupation  of  said 
land  up  to  the  present  time.  We  assess  his  damages  at 
|1,800.  Wm.  F.  Manning, 

The  argument  against  the  sufflcieijcy  of  the  above  find- 
ing is  obviously  without  merit  and  will  not  be  further 
noticed.  There  is  no  error  in  the  record  and  the  judg- 
ment is 

Affirmed. 


48  fm 

54    g33| 

66  i49|  John  Beed,  appellant,  v.  Jorelian  L.  Riob  bt  al., 

APPELLEES. 
Filed  May  20, 1896.    No.  6622. 

1.  BiU  of  Exceptions:  Review.    When  a  biU  of  exceptions  has  been 

quashed,  no  question  can  be  considered,  a  determination  of  which 
necessarily  involves  an  examination  of  the  bill  of  exceptions. 

2.  Mortgages:  Notice  of  Judgment  Lien.    A  party  purchased  real  es- 

tate and  caused  the  title  to  be  conveyed  to  his  wife.  It  was  sub- 
sequently conveyed  to  another  party,  and  by  this,  by  direction  of 
the  first  party  purchaser,  to  a  third  person  who  obtained  a  loaa 
thereon,  the  proceeds  of  which  were  used  in  discharging  liens  and 
incumbrances  existing  against  the  property.  Prior  to  the  date  the 
loan  and  the  mortgage  on  the  property  evidencing  it  were  made, 
creditors  of  the  first  party  purchaser,  who  had  obtained  judgment 
against  him,  procured  the  issuance  of  an  execution  and  its  levy 
on  the  real  estate  in  question,  which  was  returned  before  the  loan 
was  made.  Held,  That  the  facts  of  the  existence  of  the  Judgment 
against  a  party  who  had  not,  so  far  as  the  record  disclosed,  been 
an  owner  of  the  real  estate,  or  interested  therein,  and  the  issu- 
ance of  an  execution  on  such  Judgment  and  its  levy  on  the  prop- 
erty, were  not  notice  to  the  mortgagee  of  the  rights  or  interest  of 
the  first  party  purchaser  in  the  property,  or  any  lien  of  his  Judg- 
ment creditors  against  it,  the  mortgagee  being  shown  in  all  other 
respects  to  be  an  innocent  or  bona  fide  mortgagee. 
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AppBAii  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J. 

David  Van  Ettetiy  for  appellant. 

Charles  A.  Oosa  and  Albert  Swartzlandery  contra. 

» 

Harrison,  J. 

It  appears  that  on  or  about  the  24th  day  of  September, 
1888,  Jorelian  L.  Rice,  of  appellees  herein,  purchased  lots 
12, 13,  and  14  of  block  3,  in  Bedick's  Park  Addition  to  the 
city  of  Omaha,  and  had  them  conveyed  to  his  wife,  Altho- 
rosa  Rice,  and  that  on  or  about  the  29th  of  July,  1889,  the 
lots  were  conveyed  to  John  T.  Denney,  subject  to  a  mort- 
gage which  he  assumed  and  agreed  to  pay;  that  during 
the  time  the  title  to  the  lots  was  in  Denney,  he  caused 
to  be  erected  thereon  three  houses,  and  not  having  paid 
for  the  material  and  labor,  mechanics'  liens  for  the  sums 
due  therefor  were  duly  perfected  against  the  property. 
Afterwards  Denney,  pursuant  to  an  alleged  sale  to  Rice, 
and  by  his  direction,  conveyed  the  lots  incumbered  by 
the  mortgage  and  mechanics'  liens  to  James  B.  Curtis, 
a  brother-in-law  of  Rice.  The  principal  of  the  incum- 
brances amounted  at  this  time  to  between  five  and  six 
thousand  dollars.  Application  was  made  to  Bumey  J. 
Kendall  for  a  loan  on  the  property,  who,  after  obtaining 
an  abstract  of  the  title  as  it  appeared  of  record,  approved 
the  application,  and  of  date  February  15,  1890,  made  a 
loan  of  f4,500,  taking  a  mortgage  on  the  property  as  se- 
curity, and  the  amount  thus  obtained  was  expended  in 
the  payment  of  liens  and  incumbrances.  Three  notes  of 
f  550  each  and  a  mortgage  on  the  property  securing  their 
payment,  the  notes  and  mortgage  running  to  Rice  as 
payee,  were  executed  by  Curtis  and  delivered  to  Rice 
and,  he  alleged,  were  by  him  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  prior  liens  and  incumbrances 
then  on  the  property.  John  Reed,  the  appellant,  at  the 
September,  1888,  term  of  the  district  court  in  Douglas 
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county,  recovered  a  judgment  against  Rice  for  the  sum  of 
11,744.92  and  costs,  and  on  June  17,  1889,  an  execution 
for  the  enforcement  of  the  judgment  was  issued  and  de- 
livered to  the  sheriff,  who  levied  it  ui>on  the  lots  afore- 
mentioned, and  after  advertising  and  offering  them  for 
sale  thereunder,  the  writ  was  returned,  and  among  other 
statements  indorsed  thereon  we  And  the  following:  **Not 
sold  for  want  of  bidders,  and  this  writ  is  returned  for 
want  of  time  for  further  action."  On  the  12th  day  of 
May,  1890,  the  appellant  filed  the  petition  in  this  action, 
what  is  generally  known  as  a  creditor's  bill,  in  which  he 
alleged  that  all  and  singular  the  several  transactions, 
including  the  one  between  Jorelian  Rice  and  Burney  J. 
Kendall,  were  parts  of  a  scheme  on  the  part  of  Rice  to 
defraud  his  creditors,  in  which  all  the  other  parties  de 
fendants  were  participants.  The  main  object  sought  by 
appellant  in  the  action  was  to  have  the  judgment  de- 
clared a  first  lien  on  the  property  and  to  have  the  prem- 
ises sold  and  the  proceeds  applied  in  payment  of  the  judg- 
ment debt.  Kendall,  in  his  answer,  pleaded  his  loan  to 
Curtis  of  date  February  15,  1890,  in  the  sum  of  94,500, 
and  its  good-faith  character  in  all  particulars,  and  the 
execution  of  the  notes  and  the  mortgage  on  the  property 
evidencing  the  loan,  and  denied  all  participation  on  his 
part  in,  or  knowledge  of,  any  scheme  or  plan  of  Jorelian 
L.  Rice  to  hinder,  delay,  or  defraud  his  creditors.  The 
other  defendants  answered,  and  it  will  not  be  necessary 
to  particularly  notice  their  several  pleas  here.  After  a 
trial  of  the  issues,  the  judge  who  heard  it  entered  the  fol- 
lowing findings  and  decree: 

"On  consideration  whereof  the  court  finds  that  the  de- 
fendant Burney  J.  Kendall  received  the  mortgages  de- 
scribed in  his  answer  in  good  faith  and  for  value,  and 
that  the  same  are  a  valid,  subsisting,  and  first  lien  on  the 
real  estate  described  in  the  pleadings  and  prior  to  the 
claim  of  any  other  party  hereto.  It  is  therefore  con- 
sidered by  the  court  that  Burney  J.  Kendall  go  hence 
without  day  and  recover  of  said  plaintiff  his  costs  of  suit, 
taxed  to  f . 
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"And  it  appearing  that  the  plaintiff  and  Jorelian  L. 
Kice  have  during  its  pendency  settled  the  subject-matter 
of  this  suit,  plaintiff  receiving  a  deed  for  certain  lands 
and  a  note  for  f300  and  Jorelian  L.  Rice  confessing  judg- 
ment for  costs:  It  is  therefore  considered  that  the  plaint- 
iff have  and  recover  of  said  Jorelian  Rice  his  costs  of  suit, 

taxed  to  f ,  and  as  to  all  other  defendants  this  action 

be  and  the  same  is  hereby  dismissed  and  they  go  hence 
without  day." 

After  the  cause  was  removed  here  by  appeal,  a  motion 
to  quash  the  bill  of  exceptions  was  filed  and  submitted, 
and  was  sustained  in  favor  of  all  the  defendants  except 
Bumey  J.  Kendall,  and  as  to  him  it  was  overruled.  To 
determine  the  strength  of  the  points  argued  in  behalf  of 
appellant  in  relation  to  the  judgment  in  favor  of  appel- 
lees other  than  Kendall  would  require  a  reference  to,  and 
examination  of,  the  evidence,  or  portions  of  it,  as  con- 
tained in  the  bill  of  exceptions,  and  as  to  them  it  has  been 
quashed  and  hence  cannot  be  examined  for  the  purpose 
indicated,  and  the  finding  and  judgment  in  their  favor 
must  be  affirmed. 

In  regard  to  the  rights  of  appellee  Kendall,  there  was 
no  evidence  showing  or  tending  to  show  that  his  mort- 
gage was  other  than  bona  fide;  that  in  the  whole  trans- 
action of  the  loan  on  the  property  he  was  not  at  all  times 
acting  in  good  faith,  but  it  is  contended  that  the  facts 
that  an  execution  had  been  issued  on  the  judgment 
against  Jorelian  L.  Rice  and  levied  upon  these  lots  and 
afterwards  returned  the  property  not  sold  for  want  of 
bidders  and  because  the  life  of  the  execution  had  ex- 
pired, was  notice  to  all  the  world  and  to  Kendall  of  any 
interest,  if  any  existed,  of  Jorelian  L.  Rice  in  the  prop- 
erty. This  position  is  not  tenable.  Rice  was  not  the 
owner  of  the  property  of  record.  His  name  did  not  ap- 
pear in  the  title  as  the  owner  and  holder  of  any  title  in 
and  to  it  at  any  time.  The  judgment  against  him  was 
not  a  lien  on  the  lots  or  notice  of  the  rights  of  the  judg- 
ment creditors  to  parties  dealing  with  the  person  who. 
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according  to  the  record,  owned  the  lots  or  held  the  title 
to  them.  Neither  could  the  mere  fact  that  the  execution 
had  been  issued  and  levied  against  them  be  any  notice  in 
and  of  itself.  It  is  not  contended  that  the  evidence  dis- 
closes that  Kendall  had  any  direct  notice  or  knowledge 
of  the  existence  of  the  judgment,  the  execution,  or  its 
levy.  Before  making  the  loan  he  obtained  an  abstract  of 
the  title,  examined  the  title,  and  had  it  examined  by  an 
attorney,  and  it  appearing  to  be  in  the  party  to  whom  he 
made  his  loan  and  of  whom  he  received  his  mortgage,  he 
cannot  be  charged  with  notice  of  the  rights  or  interests 
of  judgment  creditors  of  a  person  who,  so  far  as  the  rec- 
ord discloses,  had  never  been  the  owner  or  holding  any 
title  to  the  property,  because  of  the  existence  of  a  judg- 
ment in  their  favor  and  issuance  and  levy  of  an  execution 
against  the  property  thereon.  The  finding  of  the  trial 
court  that  Burney  J.  Kendall  was  a  mortgagee  in  good 
faith  was  according  to  the  weight  of  the  evidence,  and 
the  judgment  by  which  the  mortgage  of  Kendall  was 
given  priority  as  a  lien  was  right  and  must  be 

Affirmed. 


48    590) 
b\    839 

54   71  Joseph  J.  Ibchoff  v.  Lydia  W.  Richards. 

"TTSOOi 

iLJl?l  Filed  Mat  20, 1896.    No.  6615. 

1.  Continuance.    The  ruUng  of  the  trial  court  in  refusing  an  applica- 

tion for  continuance  examined,  and  held  not  erroneous. 

2.  Amendment  of  Pleading:  Record  fob  Review:  Trlax.    In  relation 

to  the  amendment  of  a  petition  In  an  action,  during  the  trial,  the 
allowance  of  which  was  assigned  for  error,  the  only  reference  to 
which  In  the  record  was  in  a  journal  entry  In  which  appeared  the 
statement.  "Now  on  this  day  came  the  parties  hereto  with  their 
attorneys  and  leave  is  hereby  granted  the  plaintiff  to  amend  the 
petition  herein  by  interlineation,  to  which  the  defendant  duly 
excepts,"  held,  too  Indefinite  to  present  for  review  the  question  of 
the  propriety  of  the  action  of  the  trial  court,  there  being  no  state- 
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ment  of  what  was  embodied  in  the  amendment;  and  furthermore, 
in  order  to  make  any  error  in  such  order  available  for  review  a 
statement  of  what  was  allowed  to  be  done  and  the  matter  of  the 
amendment  should  have  been  made  a  part  of  and  preserved  by 
the  bill  of  exceptions. 


t. :   RKvnsw.    The  propriety  of  granting  or  withholding  leave 

to  amend  pleadings,  to  agree  with  the  evidence  in  a  case,  is  within 
the  sound  discretion  of  the  trial  Judge,  and  unless  there  appears 
to  have  been  an  abuse  of  such  discretion,  no  available  error  is  pre- 
sented. 

4.  Trover  and  Conversion:  Sale:  EIvidekgb.    Evidence  of  the  careful 

conduct  of  a  sale,  which,  as  to  plaintiff's  rights,  w%s  illegal,  held 
properly  excluded. 

5.  Evidence:  Notice  of  Sale.    Ehridence  offered  to  show  notice  of  the 

sale  by  advertisement  held  incompetent,  and  therefore  rightly  ex- 
cluded. 

6.  Trover  and  Conversion:  Pbige  of  Goods:  Bvtdence.    As  a  general 

rule,  the  prices  which  goods  brought  at  a  public  auction  are  ad- 
missible as  evidence  of  their  market  value. 

7.  Evidence:  Memoeandum:   Identification.    A  memorandum  made 

contemporaneously  with  the  facts  of  which  it  purports  to  be  a 
record,  when  supplemented  by  the  oath  of  the  party  who  made  it, 
or  otherwise  properly  identified,  is  admissible  as  independent  evi- 
dence. No  uniform  rule  can  be  announced  to  govern  its  recep-t 
tion,  but  its  proper  identification  is  an  essential  prerequisite. 

t.  Admission  of  Evidence:  Objection:  Review.  It  is  not  ground  of 
reversal  in  favor  of  a  party  who  complains  of  a  ruling,  by  which 
a  general  objection  to  some  offered  evidence  was  sustained,  that 
the  objection  was  not  specific,  if  the  evidence  which  was  objected 
to  was  for  any  reason  properly  excluded. 

••  Instractions:  Review.  Assignments  of  error  in  respect  to  the  fail- 
ure and  refusal  of  the  trial  judge  to  give  certain  instructions  held 
not  tenable,  and  overruled. 

lO.  Assifipunents  of  Error.  An  assignment  in  a  petition  in  error  of 
"Errors  at  law  occurring  at  the  trial  and  duly  excepted  to"  is  not 
sufficiently  specific  to  raise  and  present  questions  pertaining  to 
rulings  of  the  trial  judge  in  regard  to  the  admission  of  evidence. 

IJL  Conversion:  Verdict  fob  Plaintiff.  Evidence  AeZd  sufficient  to 
sustain  the  verdict. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 
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Atkinson  d  Dottfy  for  plaintiff  in  error. 
R,  D.  Stearns^  contra. 


Habrison,  J. 

This  action  was  instituted  in  the  district  court  of  Lan- 
caster county  by  defendant  in  error  to  recover  of  plaintiff 
in  error  the  value  of  a  stock  of  millinery  and  the  fixtures 
of  a  millinery  store  which  she  alleged  had  been  con- 
verted by  plaintiff  in  error.  It  was  stated  in  the  peti- 
tion, in  substance,  that  on  April  1,  1892,  defendant  in 
error  was  engaged  in  the  millinery  business  in  Lincoln 
and  owned  and  was  in  possession  of  a  stock  of  millinery 
and  fixtures,  appropriate  for  the  storing  and  exhibition 
of  a  stock  of  the  kind  mentioned,  all  located  in  a  room  in 
what  was  designated  the  "Little  Block,"  in  the  city  of 
Lincoln,  and  that  the  stock  and  fixtures  were  of  the  value 
of  11,053.17;  that  on  the  date  aforementioned  she  was 
indebted  to  plaintiff  in  error  for  the  rent  of  the  store- 
rooms referred  to,  in  the  sum  of  (240,  and  executed  and 
delivered  to  him  an  instrument  in  writing,  which  was  in 
form  what  is  denominated  a  bill  of  sale  of  the  stock  of 
goods  and  fixtures,  the  sum  stated  therein  as  a  considera- 
tion being  (240,  the  amount  of  rent  which  she  then  owed 
the  plaintiff  in  error;  that  while  on  its  face  an  absolute 
bill  of  sale,  the  instrument  alluded  to  was  given  as  se- 
curity for  the  payment  of  the  amount  of  its  stated  con- 
sideration, and  was  in  fact  a  chattel  mortgjage;  that  on 
or  about  the  22d  day  of  April,  1892,  the  plaintiff  in  error, 
under  and  by  virtue  of  the  said  instrument,  took  pos- 
session of  the  goods  and  fixtures,  and  without  the  consent . 
of  defendant  in  error,  and  without  first  advertising  or 
giving  notice  as  required  by  law,  sold  them  at  public 
auction  and  converted  them  to  his  own  use.  Plaintiff  in 
error,  in  his  answer,  pleaded  that  defendant  in  error  had 
given  a  chattel  mortgage  on  the  goods  and  fixtures  to 
her  mother,  and  that  this,  on  the  19th  day  of  April,  1892, 
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was  duly  assigned  to  him;  that  on  the  2d  day  of  March, 
1891,  he  leased,  by  written  contract,  to  defendant  in  error 
the  room  in  which  she  conducted  the  millinery  business; 
that  by  the  terms  of  the  written  lease,  on  default  of  pay- 
ment of  rent  he  was  authorized  to  take  possession  of  the 
stock,  etc.,  and  that  on  April  1,  1892,  defendant  in  error 
had  failed  to  pay  rent  when  due,  in  the  aggregate,  in  the 
sum  of  |240.  "And  the  said  defendant  further  says  that 
upon  the  sale  of  the  said  goods  under  and  by  virtue  of 
the  bill  of  sale  there  was  not  realized  more  than  |125, 
because  most  of  the  said  goods  were  old,  out  of  style,  and 
were  the  cullings  of  purchases  made  on  previous  years, 
and  were  not  salable."  The  answer  also  contained  spe- 
cific denials  of  the  material  allegations  of  the  petition, 
and  alleged  the  indebtedness  of  defendant  in  error  to 
plaintiff  in  error  in  the  sum  of  1400  unpaid  rent,  and  de- 
manded its  recovery.  The  reply  was  a  denial  of  each 
and  every  allegation  of  new  matter  pleaded  in  the  an- 
swer. Of  the  issues  joined  there  was  a  jury  trial,  and  in 
the  verdict  there  was  a  finding  for  defendant  in  error  in 
the  sum  of  $750,  and  of  |400  in  favor  of  the  other  party, 
and  for  the  balance,  |350,  for  defendant  in  error,  and  for 
this  last  sum  she  received  a  judgment,  to  reverse  which 
error  proceedings  have  been  prosecuted  to  this  court. 

An  application  for  continuance  was  made  on  behalf 
of  plaintiff  in  error,  which  was  overruled  by  the  trial 
judge,  and  his  action  in  this  particular  is  assigned  as 
an  error.  The  motion  for  continuance  was  supported  by 
an  affidavit,  one  of  the  witnesses  named  therein,  and  as 
to  whom  and  the  evidence  which  it  was  expected  to  elicit 
from  him  there  was  the  strongest  showing,  was  after- 
wards present  and  sworn  and  testified  on  the  part  of  the 
plaintiff  in  error;  hence  the  error,  if  any,  was  not  preju- 
dicial to  the  extent  it  involved  the  attendance  of  this  one 
witness.  As  to  any  others,  the  showing  made  in  the  affi- 
davit was  wholly  insufficient,  and  this  assignment  must 
be  overruled. 

It  is  claimed  that  there  was  error  in  the  allowance  of 
42 
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an  amendment  to  the  petition  after  the  jury  was  called. 
All  we  can  discover  in  the  record  in  reference  to  this  is 
the  copy  of  a  journal  entry  contained  in  the  transcript, 
which  is  as  follows:  "Now  on  this  day  came  the  parties 
hereto,  with  their  attorneys,  and  leave  is  hereby  granted 
the  plaintiff  to  amend  the  petition  herein  by  interlinea- 
tion, to  which  the  defendant  duly  excepts."  Of  what 
the  amendment  consisted  is  not  disclosed,  consequently 
we  are  unable  to  determine  whether  leave  should  have 
been  granted  to  make  it.  Furthermore,  if  it  was  ex- 
pected that  this  portion  of  the  proceedings  of  the  trial 
would  be  assigned  for  error  and  relied  upon,  it  should 
have  been  incorporated  in  and  made  a  part  of  the  bill  of 
exceptions.  As  presented  here  it  is  not  available.  It  is 
claimed  that  there  was  error  in  refusing  to  allow  plaintiff 
in  error  to  amend  his  answer,  as  it  was  urged,  to  agree 
with  certain  evidence  introduced  on  his  part,  and  which, 
it  is  claimed,  showed  an  agreement  between  the  parties 
that  the  goods  should  be  sold  at  private  sale  and  a  waiver 
of  advertisement  and  public  sale.  The  question  of  grant- 
ing or  withholding  leave  to  make  the  amendment  rested 
in  the  sound  discretion  of  the  trial  judge,  and  unless 
there  was  an  abuse  thereof,  there  was  no  error.  A  care- 
ful investigation  of  the  evidence  adduced,  with  particu- 
lar reference  to  the  determination  of  this  point  in  the 
case,  convinces  us  that  the  ruling  on  the  subject  of  this 
complaint  was  correct.  Evidence  of  a  consent  to  a  pri- 
vate sale,  even  if  there  had  been  sufficient  to  support  a 
finding  to  that  effect,  which  we  do  not  believe  there  was, 
would  have  been  immaterial,  as  the  goods  were  sold  at 
an  auction,  and  such  was  the  action  in  regard  to  them, 
on  which  the  complaint  in  the  cause  was  in  part  based. 

It  is  of  the  errors  assigned  that  the  court  erred  in  not 
allowing  the  plaintiff  in  error  to  show  by  witnesses  cog- 
nizant of  the  facts  that  the  sale  of  the  goods  was  care- 
fully conducted  and  duly  advertised.  As  to  the  fact  of 
the  careful  conduct  of  the  sale  it  was  not  error  to  exclude 
the  evidence.     If  the  sale  was  made  without  the  prelimi- 
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nary  steps  required  by  law,  then,  however  carefully  it 
may  have  been  managed,  it  could  not  be  material  to  the 
issues  in  this  case.  In  relation  to  the  refusal  to  receive 
evidence  that  notice  was  given  of  the  sale  by  advertise- 
ment, suffice  it  to  say  that  there  was  no  offer  of  any  com- 
petent evidence  tending  to  show  that  there  had  been  any 
such  notice  given  or  published. 

Another  assignment  is  that  the  court  erred  in  not  al- 
lowing the  defendant,  plaintiff  in  error,  to  show  the 
prices  the  goods  brought  at  public  auction  as  evidence  of 
their  market  value.    If  the  sale  was  at  or  near  the  time 
of  conversion,  or,  if  any  appreciable  time  had  intervened, 
it  be  shown  that  there  had  been  no  change  in  the  goods 
or  market  value,  evidence  of  the  prices  for  which  they  sold 
at  auction  is  admissible  on  the  question  of  their  value. 
(Campbell  v.  Woodwarth^  20  N.  Y.,  499;  Brigham  v.  EvanSy 
113  Mass.,  540;  Kent  v.  Whitney j  86  Am.  Dec.  [Mass.],  739.) 
For  the  first  offer  of  such  evidence  we  are  referred  in  the 
brief  of  plaintiff  in  error  to  page  211  of  the  bill  of  excep- 
tions, but  on  turning  to  that  page  of  the  bill  we  can  dis- 
cover there  nothing  which  bears  in  the  slightest  degree 
on  the  point  of  the  prices  the  goods  brought  at  auction, 
or  any  offer  of  any  evidence  on  the  subject.     On  page  212 
appears  the  following:  "Counsel  for  defendant  here  off- 
ers to  show  by  this  witness  that  the  goods  taken  were 
sold  at  public  auction  and  that  they  were  put  up  to  the 
highest  bidder,  and  great  care  taken  in  securing  the  best 
possible  prices  for  said  goods."     If  this  is  what  counsel 
alluded  to  in  the  brief,  it  is  not  an  offer  to  show  any  prices 
for  which  any  of  the  goods  sold,  and  the  refusal  of  this 
offer  cannot  be  made  available  under  the  assignment  of 
error  now  under  consideration.    We  are  also  referred  to 
page  237  of  the  record  for  another  offer  of  evidence  on 
the  subject  of  the  prices  the  goods  sold  for  at  the  auction 
sale.    This  offer  and  objection  thereto  was  as  follows: 
"Defendant  here  offers  in  evidence  a  memorandum  of  the 
amount  of  cash  received  and  the  amount  for  which  the 
goods  were  sold  at  the  auction  sale,  for  the  purpose  of 
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fixing  in  the  minds  of  the  jury  the  market  and  cash  valne 
of  the  said  goods."  To  the  introduction  of  the  memo- 
randum an  objection  was  interposed,  that  it  was  incom- 
petent, immaterial,  and  irrelevant,  and  that  it  did  not 
tend  to  establish  any  of  the  issues  in  the  case  and  was 
improper  evidence.  The  objection  was  sustained.  A 
memorandum  may  be  received  as  independent  evidence 
of  the  matters  stated  in  it,  although  it  may  be  said  there 
is  no  very  uniform  rule  governing  the  reception  of  such 
an  instrument ;  and  whether  memoranda  made  by  a  wit- 
ness contemporaneously  with  the  event  they  purport  to 
record,  when  supplemented  by  the  statements  of  the  wit- 
ness under  oath,  may  be  admitted,  is  open  to  considerable 
doubt,  elementary  writers  and  courts  being  about  equally 
divided  upon  the  subject.  (Bates  v,  PreblCy  14  Sup.  Ot. 
Rep.,  278.)  For  instances  of  admission  of  evidence  of 
this  nature  and  that  it  may  be  done  in  this  state  see 
Labaree  t\  Klosterman^  33  Neb.,  150;  Garstens  v,  McDonald^ 
38  Neb.,  858;  but  it  is  the  invariable  rule  that  the  memo- 
randum must  be  identified.  A  proper  foundation  must 
be  laid  for  its  introduction.  Nothing  of  the  kind  was 
done  or  attempted  in  the  case  at  bar.  The  record  dis- 
closes that  the  memorandum  was  produced  and  offered 
without  any  preliminary  proof.  This  being  true  it  was 
properly  excluded.  That  the  objection  was  too  general 
cannot  now  avail,  since  there  was  a  reason  for  which  the 
evidence  was  properly  excluded.  {Hurlhnt  v.  Hallj  39  Neb., 
889.) 

It  is  urged  that  the  court  erred  in  failing  to  instruct 
the  jury  respecting  the  rights  of  the  parties  respectively 
under  the  terms  of  the  contract  of  lease.  Under  the  issue 
as  made  by  the  pleadings,  this  question  was  immaterial. 
In  the  answer  the  plaintiff  in  error  states  that  the  goods 
were  taken  and  sold  by  virtue  of  the  authority  conferred 
by  the  bill  of  sale,  and  the  right  to  take  possession  and 
sell,  under  the  lease,  was  not  of  the  issues. 

It  is  claimed  the  trial  judge  erred  in  refusing  to  give 
instruction  designated  "1st"  requested  by  plaintiff  in 
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error.  This  instruction  was  in  reference  to  an  agreement 
which  plaintiff  in  error  asserted  was  made  between  the 
parties  by  which  the  stock  of  goods  was  to  be  disposed 
of  at  a  private  sale,  and  which,  it  was  further  contended, 
constituted  a  waiver  of  any  right  to  have  the  sale  adver- 
tised or  made  by  public  auction.  We  do  not  think  there 
was  any  evidence  requiring  the  submission  of  this  ques- 
tion of  waiver  to  the  jury,  consequently  it  was  not  error 
to  refuse  the  charge  presented  and  requested  to  be  given. 

Under  the  assignment  of  "errors  ait  law  occurring  at 
the  trial  and  duly  excepted  to"  the  counsel  argue  as  er- 
roneous two  rulings  of  the  trial  court  in  the  admission 
of  evidence.  This  form  of  assignment  in  the  petition  in 
error  was  insufficient  to  raise  the  questions  presented. 
Assignments  in  a  petition  in  error,  in  regard  to  the  ad- 
mission of  evidence,  must  be  specific  and  point  out  the 
rulings  of  which  complaint  is  made. 

It  is  further  urged  that  the  verdict  is  contrary  to  the 
evidence.  A  number  of  the. facts  were  undisputed;  as  to 
others  the  evidence  was  conflicting,  notably  as  to  whether 
the  bill  of  sale  was  in  fact  a  security  for  the  payment  of 
a  debt  and  in  effect  a  mortgage,  and  on  the  subject  of  the 
value  of  the  goods  and  fixtures;  but  on  these,  as  on  all 
other  essential  points,  there  was  sufficient  evidence  to 
sustain  the  finding  of  the  jury.  The  judgment  of  the  dis- 
trict court  is 

Affirmed. 


Albert  W.  Rising  et  al.  v.  William  A.  Nash. 

Filed  May  20, 1896.    No.  6504. 

Instructions:  Issues.  An  instruction  which  gives  undue  prominence 
to  subordinate  elements  of  the  issues  and  is  calculated  to  mislead 
the  jury,  is  erroneous  and  its  giving  may  call  for  a  reversal  of  the 
Judgment. 
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Error  from  the  district  court  of  Butler  county.  Tried 
below  before  Wheeler,  J. 

Matt  Miller  and  George  P.  She^-sley^  for  plaintiffs  in  error. 

A.  J,  Evans  and  Steele  Bros.^  contra. 

Harrison,  J. 

In  this  action  the  defendant  in  error  sought  to  recover 
of  the  plaintiffs  in  error  the  amount  alleged  to  be  due 
upon  a  promissory  note,  which  it  was  further  pleaded 
was  made  and  delivered  by  plaintiffs  in  error  to  one 
Thomas  Wolfe,  and  of  which  the  defendant  in  error  be- 
came the  assignee  by  bona  fide  purchase  before  its  matu- 
rity, for  a  valuable  consideration  and  without  notice. 
The  plaintiffs  in  error  answered  and  stated,  in  substance, 
the  execution  and  delivery  by  them  of  a  note  to  the  First 
National  Bank  of  David  City,  evidencing  their  indebted- 
ness to  the  bank  in  the  amount  of  a  loan  obtained  of  it, 
and  the  usurious  nature  of  the  contract  of  loan;  the  exe- 
cution and  delivery  of  another  note  in  renewal  of  the 
first;  the  giving  of  a  third  note  to  Thomas  Wolfe,  presi- 
dent of  the  bank,  as  a  renewal  of  the  second,  which  had 
run  in  terms  to  the  bank;  also  averred  renewal  notes 
succeeding  this  third  note,  leading  up  to  and  including 
the  note  in  suit,  whi(*h  was  the  last  of  the  series,  and  all 
of  which  were  alleged  to  have  been  for  the  benefit  of  the 
bank,  whether  written  in  its  favor  or  running  in  terms 
to  its  president,  Thomas  Wolfe,  and  each  and  all  claimed 
to  be  tainted  with  the  vice  of  usury,  both  by  reason  of  the 
usurious  character  of  the  original  loan  and  as  separate 
and  independent  transactions.  The  note  sued  on  was 
payable  by  its  terms  to  Thomas  Wolfe.  It  was  further 
pleaded  in  the  answer  that  at  the  inception  of  the  trans- 
actions in  which  the  several  notes  referred  to  in  the  an- 
swer were  executed  and  delivered,  and  throughout  the 
entire  time  of  the  course  of  such  transactions,  Thomas 
Wolfe  was  president  of  the  aforementioned  bank.  A 
number  of  payments  were  pleaded  to  have  been  made  at 
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various  dates  on  the  indebtedness,  and  all  allegations  of 
the  petition  in  relation  to  the  good-faith  character  of  the 
purchase  of  the  note  in  suit  by  defendant  in  error  were 
denied.  The  reply  admitted  that  Thomas  Wolfe  was 
president  of  the  bank,  and  denied  each  and  every  other 
allegation  of  new  matter  contained  in  the  answer.  The 
defendant  in  error,  in  a  trial,  was  awarded  a  verdict  by 
the  jury  and  a  j udgment  thereupon  by  the  court. 

Two  alleged  errors  are  urged  in  behalf  of  plaintiffs  in 
error  as  sufficient  to  work'  a  reversal  of  the  judgment, 
viz. :  That  the  verdict  was  not  supported  by  the  evidence, 
and  that  the  trial  court  erred  in  giving  paragraph  num- 
bered 10  of  its  instructions  to  the  jury.  The  paragraph 
of  the  instructions  against  which  tiie  complaint  is  made 
is  as  follows :  "You  are  further  instructed  that  if  you  find 
that  the  note  in  question  is  usurious,  and  is  a  renewal  of 
another  note  or  notes  also  usurious,  and  that  the  amount 
of  money  paid  by  the  defendant  on  the  series  of  notes 
renewed  from  time  to  time  equalled  or  exceeded  the 
whole  amount  of  money  actually  received  by  the  defend- 
ant on  all  of  said  notes,  and  if  you  further  find  from  the 
evidence  that  the  note  sued  upon  was  taken  as  a  renewal 
in  the  name  of  Thomas  Wolfe  as  a  subterfuge  or  for  the 
purpose  of  evading  the  usury  laws,  and  that  the  same 
was  transferred  to  this  plaintiff  also  for  the  purpose  of 
evading  the  usury  laws,  with  his  knowledge  of  that  fact, 
then  you  will  find  for  the  defendant,  as  under  the  law  all 
money  paid  on  usurious  contracts  must  be  applied  in 
payment  of  the  amount  of  money  actually  received  by 
the  defendant."  It  will  be  noticed  that  the  jury  were  in- 
formed that  if  from  the  evidence  it  reached  a  conclusion 
that  the  transactions  in  controversy  were  usurious,  and 
further  should  find  from  the  evidence  that  the  note 
upon  which  this  action  was  predicated  was 'taken  as  a 
renewal  in  the  name  of  Thomas  Wolfe  as  payee  as  a  sub- 
terfuge or  for  the  purpose  of  evading  the  usury  laws, 
and  was  transferred  to  the  plaintiff  (defendant  in  error) 
also  for  the  purpose  of  evading  the  usury  laws,  to  his 
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knowledge,  then  the  finding  should  be  for  the  defendants 
(plaintiffs  in  error).  The  foregoing  imported  or  intro- 
duced into  the  issues  of  the  ease  one  matter  which  was 
not  there  specifically,  either  by  pleading  or  the  evidence, 
while  it  may  be  said  that  it  was  incidental  to  or  elemental 
of  the  general  issues  on  this  subject,  and  required  the 
jury  to  aflSrmatively  find  its  existence  from  the  evidence 
as  a  preliminary  to  or  as  a  part  of  a  general  finding 
favorable  to  plaintiffs  in  error.  This  was  that  the  mak- 
ing of  the  note  to  Thomas  Wolfe  as  payee  was  a  subter- 
fuge, or  for  the  purpose  of  evading  the  usury  laws-  The 
only  controversy  on  this  point  was  whether  the  note, 
apparently  on  its  face  to  Thomas  Wolfe,  in  reality  be- 
longed to  the  bank,  or  was  it  given  for  the  benefit  of  the 
bank?  While  the  instruction  told  the  jury  that  if  such  a 
finding  was  arrived  at  from  the  evidence,  joined  with 
others  it  would  warrant  a  verdict  for  plaintiff  in  error, 
and  did  not,  as  is  urged  by  counsel  for  defendant  in  error, 
inform  the  jury  that  it  would  necessitate  a  general  con- 
clusion in  favor  of  plaintiffs  in  error,  yet  it  was  calculated 
to  mislead  that  body,  or  some  of  its  individual  members, 
and  cause  an  inference  to  be  drawn  that  this  was  one  of 
the  essential  or  preliminary  findings,  without  which  there 
could  not  be  a  verdict  for  plaintiffs  in  error.  If  it  ap- 
peared in  the  case  that  the  ownership  of  the  note  rested 
in  the  bank,  the  intent  or  purpose  with  which  it  was  made 
to  appear  to  belong  to  Thomas  Wolfe,  while  it  might  have 
been  inferred  from  the  main  fact,  and  that  it  was  to  evade 
the  usury  laws,  was  not  material  to  the  determination  of 
the  disputed  points,  but  by  this  instruction  it  was  forced 
to  the  front,  being  subordinate  and  unimportant,  was 
made  commanding  and  important,  probably  to  the  exclu- 
sion, in  the  minds  of  the  jurors,  of  subject-matters  which 
should  have  been  governing  ones.  The  further  portion  of 
the  instruction,  wherein  it  was  stated  if  the  jury  deter- 
mined that  the  note  was  transferred  to  defendant  in  error 
for  the  purpose  of  evading  the  usury  laws,  he  knowing 
such  fact,  the  jury  should  find  for  plaintiffs  in  error,  was 
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as  faulty  as  the  prior  statement  which  we  have  discussed* 
If  the  defendant  in  error  had  notice  of  the  infirmity  in- 
herent in  the  contract  embodied  in  the  instrument  trans- 
ferred, then,  whether  assigned  for  the  purposes  set  forth 
in  the  instruction  or  not,  was  wholly  immaterial.  The 
main  question  was  ignored  and  the  attention  of  the  jury 
more  than  probably  diverted  from  it  to  something  which, 
although  not  a  governing  fact  in  the  determination  of  the 
issues,  from  the  prominence  given  it  in  this  portion  of  the 
charge  may  have  been  considered  so  by  some  or  all  of 
the  jurors,  and  although  convinced  by  the  evidence  of  the 
existence  of  the  main  fact, — i.  e.,  the  knowledge  of  defend- 
ant in  error,  at  the  time  of  the  transfer  of  the  note,  of 
the  usurious  character  of  the  contract  evidenced  by  it, — 
a  number,  or  all,  may  have  entertained  the  idea  that 
unless  it  was  further  proven  that  it  was  with  the  purpose 
in  view  stated  in  the  instruction,  the  proper  conclusion 
did  not  follow.  The  paragraph  of  the  instructions  under 
consideration  was  erroneous  and  liable  to  mislead  the 
jury,  to  the  prejudice  of  the  rights  of  the  plaintiflfs  in 
error. 

It  is  urged  by  counsel  for  defendant  in  error  that  in  a 
prior  instruction,  numbered  9,  the  trial  court  correctly 
defined  what  constituted  a  person  a  bona  fide  purchaser  or 
holder  of  a  negotiable  promissory  note,  and  that  num- 
bered 10,  when  considered  in  connection  with  this  imme- 
diately preceding  one,  and  with  the  whole  of  the  charge 
to  the  jury,  is  not  erroneous.  We  have  examined  the  in- 
struction numbered  9,  and,  when  construed  in  connection 
with  it  or  with  the  charge  as  a  whole,  we  cannot  see 
wherein  it  cures  the  defects  in  paragraph  10,  or  relieves 
it  of  its  tendency  to  mislead  the  jury. 

As  the  judgment,  because  of  the  errors  in  the  instruc- 
tion, must  be  reversed  and  the  case  remanded  for  a  new 
trial,  we  will  not  now  discuss  the  assignment  of  errors 
in  regard  to  the  insufficiency  of  the  evidence  to  support 

the  verdict. 

Reversed  and  remanded. 

Post,  C.  J.,  not  sitting. 
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Julia  C.  Vosb  v.  John  MuUiBB. 

Filed  May  20, 1896.    No.  6666. 

Beplevln:  Right  of  Plaintiff  to  Dismiss  Action.  In  repleTtn,  when 
the  property  has  been  taken  under  the  writ  and  deliyered  to  the 
plaintiff,  he  cannot  dismiss  the  action  and  thereby  preyent  the  de- 
fendant from  haying  the  right  to  the  possession  determined  in 
that  suit 

Error  from  the  district  court  of  Cedar  county.  Tried 
below  before  Norris,  J. 

Wilbur  F.  Bryant,  for  plaintiff  in  error. 

Barnes  d  Tyler ,  contra. 

NORVAL,  J. 

This  is  a  suit  in  replevin  to  secure  possession  of  "one 
red  heifer,  with  scar  on  right  hip,  said  heifer  being  about 
two  and  one-half  years  old."  Before  the  final  submission 
of  the  cause  in  the  court  below  plaintiff  filed  a  written 
dismissal,  and  the  defendant  having  established  that  the 
heifer  at  the  commencement  of  the  action  was  of  the 
value  of  |26,  a  finding  to  that  effect  was  entered  by  the 
court,  and  that  the  defendant  was  entitled  to  a  return 
of  the  animal;  and  a  judgment  was  rendered  in  his  favor 
in  the  alternative  for  such  return  or  her  value  as  afore- 
said. Plaintiff  has  removed  the  cause  into  this  court, 
alleging  that  there  was  error  in  entering  judgment  for 
the  defendant  after  plaintiff  had  filed  her  dismissal  of  the 
case,  and  this  is  the  only  question  presented  for  review. 

Plaintiff  insists  that,  after  the  filing  of  the  dismissal, 
the  court  had  no  jurisdiction,  and  that  defendant's  sole 
remedy  was  to  sue  upon  the  bond.  The  right  to  dismiss 
is  claimed  under  section  430  of  the  Civil  Code,  which  pro- 
vides :  "An  action  may  be  dismissed  without  prejudice  to 
a  future  action:  First — By  the  plaintiff,  before  the  final 
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submission  of  the  case  to  the  jury,  op  to  the  court,  where 
the  trial  is  by  the  court,"  etc.  Doubtless,  as  a  general 
rule,  a  plaintiff  has  the  right  under  said  provision  to  dis- 
miss his  own  case  before  it  has  been  submitted  on  the 
merits.  But  this  rule  does  not  obtain  in  actions  of  re- 
plevin. In  such  suits,  after  the  delivery  of  the  proi)erty 
to  the  plaintiff  under  the  writ,  as  was  done  in  the  case 
before  us,  he  cannot  dismiss  and  thereby  defeat  the  de- 
fendant of  his  right  to  the  possession  of  the  property, 
without  trial.  {Aultman  v.  ReamSy  9  Neb.,  487;  Moore  v. 
Herrmy  17  Neb.,  697;  Ahhnan  v.  Meyer ^  19  Neb.,  63;  Oarber 
V.  Palmer,  47  Neb.,  699.)  Section  190  of  the  Code  of  Civil 
Procedure  provides :  "If  the  property  has  been  delivered 
to  the  plaintiff,  and  judgment  be  rendered  against  him 
on  demurrer,  or  if  he  otherwise  fail  to  prosecute  his  ac- 
tion to  final  judgment,  the  court  shall,  on  application  of 
the  defendant  or  his  attorney,  impanel  a  jury  to  inquire 
into  the  right  of  property  and  right  of  possession  of  the 
defendant  to  the  property  taken.  If  the  jury  shall  be 
satisfied  that  said  property  was  the  property  of  the  de- 
fendant at  the  commencement  of  the  action,  or  if  they 
shall  find  that  the  defendant  was  entitled  to  the  pos- 
session only  of  the  same  at  such  time,  then,  and  in  either 
case,  they  shall  assess  such  damages  for  the  defendant 
as  are  right  and  proper,  for  which,  with  costs  of  suit,  the 
court  shall  render  judgment  for  the  defendant."  Section 
191a  provides:  "The  judgment  in  the  cases  mentioned  in 
sections  one  hundred  and  ninety  and  one  hundred  and 
ninety-one  ♦  ♦  ♦  shall  be  for  a  return  of  the  prop- 
erty or  the  value  thereof  in  case  return  cannot  be  had,  or 
the  value  of  the  possession  of  the  same  and  for  damages 
for  withholding  said  property,  and  costs  of  suit."  .  The 
dismissal  of  an  action  by  a  plaintiff  is  manifestly  a  fail- 
ure to  prosecute  the  same  to  final  judgment,  within  the 
meaning  of  said  section  190,  and  in  such  case,  if  the  pos- 
session of  the  property  has  been  delivered  to  the  plaintiff 
by  virtue  of  the  order  of  replevin,  the  defendant  has  the 
undoubted  right,  under  said  sections  190  and  191a, to  have 
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his  title  and  the  right  of  possession  of  the  property  re- 
plevied adjudicated  and  determined  in  that  action.  The 
filing  of  a  dismissal  by  the  plaintiff  in  replevin  will  not 
oust  the  court  of  jurisdiction  to  retain  the  cause  and 
render  the  proper  judgment  upon  the  proofs  taken.  (See 
authorities  cited  above.) 

It  is  urged  that  no  proof  was  offered  as  to  the  value  of 
the  property.  In  the  absence  of  a  bill  of  exceptions  it 
must  be  presumed  that  there  was  not  only  sufficient  evi- 
dence upon  that,  but  every  other  issue  in  the  case.  The 
judgment  is  clearly  right  and  it  is  accordingly 

Affirmed. 


48    604 
_B5    ^1 

48    6041 

iLJ?^i    Lewis  Investment  Company,  appellee,  v.  Bedford  B. 

Boyd  et  al.,  appellants. 

Filed  Mat  20, 1896.    No.  6573. 

1.  Transcript  for  Review.    The  authenticated  transcript  of  the  record 

of  the  trial  court  imports  absolute  verity  on  appeal,  and  cannot 
be  impeached  by  mere  statements  of  counsel  in  the  brief  filed. 

2.  .    Where  the  transcript  of  the  record  of  the  trial  court  shows 

that  a  reply  was  filed  therein,  the  defendant  will  not  be  heard  to 
insist  in  this  court  that  the  averments  in  his  answer  should  be 
taken  as  true  merely  because  of  his  failure  to  have  the  reply  in- 
cluded in  such  transcript. 

3. :  Pleadings.    Should  a  party  desire  to  urge  in  the  supreme 

court  that  he  was  entitled  to  a  judgment  in  his  favor  upon  the 
pleadings,  they  must  be  copied  into  the  transcript. 

4.  Usury:  Compound  Interest.    A  stipulation  in  a  note  providing  for 
compound  interest  does  not  render  the  note  usurious. 

5. :  .    Interest,  when  stipulated  for,  may  be  allowed  on 

coupon  interest  notes,  after  their  maturity,  when  the  amount  of 
interest  on  both  coupon  and  principal  does  not  exceed  the  maxi- 
mum legal  rate  of  Interest  on  the  principal  sum. 

6. :   .    Interest  will  not  be  compounded  when  to  do  so 

would  make  the  aggregate  rate  of  interest  exceed  ten  per  cent  per 
annum.  • 
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Appeal  from  the  district  court  of  Cedar  county.  Heard 
below  before  Norris,  J. 

Bedford  B.  Boydy  for  appellants^ 

John  Bridenbaugh^  contra. 

NORVAL,  J. 

This  is  an  appeal  by  the  defendants  from  a  decree  fore- 
closing two  real  estate  mortgages.  It  is  contended  that 
the  decree  was  rendered  in  the  absence  from  the  court 
room  of  the  defendant,  Bedford  B.  Boyd;  that  it  recites: 
"By  agreement,  amount  due  plaintiff  |1,483.20,  and  f  69.30 
taxes;"  and  that  within  an  hour  after  it  was  entered 
defendant  orally  moved  the  court  to  set  aside  said  decree, 
which  motion,  it  is  stated  in  the  brief,  was  immediately 
denied,  and  an  exception  was  taken  to  the  ruling.  Un- 
fortunately for  the  defendants,  not  one  of  the  foregoing 
matters,  if  they  in  fact  transpired,  is  disclosed  by  the 
record.  On  the  contrary,  so  far  as  it  si)eaks  at  all  on  the 
subject,  the  reverse  is  made  to  appear;  hence  no  question 
having  for  its  foundation  the  alleged  action  and  decision 
of  the  court  is  presented  for  review.  On  appeal  the  au- 
thenticated transcript  of  the  record  of  the  trial  court 
imports  absolute  verity,  and  cannot  be  impeached  by 
mere  statements  of  counsel  in  the  briefs  filed. 

The  answer  filed,  after  admitting  certain  averments  in 
the  petition,  pleads,  or  attempts  to  do  so,  two  defenses: 
First,  that  plaintiff  is  not  the  owner  of  the  notes  and 
mortgages;  and,  second,  usury.  It  is  argued  that  the 
defendants  were  entitled  to  judgment  upon  the  pleadings 
in  their  favor  upon  those  two  issues.  This  contention  is 
based  upon  the  fact  that  no  reply  to  the  answer  is  in  the 
record.  The  uniform  rule  is  that  a  failure  to  reply  ren- 
ders proof  unnecessary  of  the  averments  contained  in  the 
answer;  but  this  doctrine  cannot  be  invoked  in  this  case. 
The  decree  states  that  the  cause  was  heard  and  submitted 
upon  the  petition,  answer,  reply,  and  the  evidence,  which 
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recitation  shows  that  the  plaintifF  did  reply  to  the  answer. 
By  its  absence  from  the  transcript  we  cannot  presume 
that  it  failed  to  put  in  issue  a  single  allegation  of  the 
answer.  The  transcript  does  not  purport  to  be  a  full  and 
complete  copy  of  the  entire  record  in  the  court  below. 
The  clerk  of  that  court  merely  certifies  that  it  contains 
true  copies  of  the  petition,  answer,  journal  entries,  trial 
docket  entries,  and  certain  enumerated  papers  on  file  in 
his  office.  Had  the  journalized  decree  made  no  reference 
to  the  reply,  and  had  the  certificate  of  the  clerk  attached 
to  the  transcript  filed  herein  disclosed  that  such  tran- 
script was  a  complete  copy  of  record  and  proceedings  in 
the  trial  court,  then  the  presumption  might  be  indulged 
that  plaintiff  filed  no  reply,  and  in  which  case  matters 
well  pleaded  in  the  answer  would  be  taken  to  be  true. 
When  a  party  desires  to  insist  in  this  court  that  he  was 
entitled  to  judgment  or  decree  upon  the  pleadings,  he 
must  see  to  it  that  such  pleadings  are  included  in  the 
transcript  brought  here.  There  being  no  bill  of  excep- 
tions in  this  case,  we  must  assume  that  the  evidence 
sustains  the  allegations  of  the  petition. 

It  remains  to  be  considered  whether  the  decree  was 
excessive,  or  for  a  larger  sum  than  the  petition  disclosed 
was  due.  The  first  cause  of  action  is  upon  a  mortgage 
given  to  secure  a  note  of  f  1,000,  bearing  date  February 
15, 1889,  due  in  five  years,  with  interest  at  seven  per  cent, 
payable  semi-annually,  according  to  ten  interest  coupons 
attached  thereto,  which  coupons  provide  for  ten  per  cent 
semi-annual  interest  after  maturity.  The  note  also  con- 
tains a  stipulation  to  the  effect  that  it  should  bear  inter- 
est at  ten  per  cent  after  maturity,  and  that  if  any  interest 
should  remain  unpaid  for  twenty  days  after  due,  the  whole 
debt,  at  the  option  of  the  owner,  should  at  once  become 
due  and  collectible.  The  petition  alleges  that  no  part  of 
the  principal  or  interest  has  been  paid,  and  that  plaintifF, 
on  April  15, 1892,  declared  the  entire  sum  due  and  payable 
at  once.  The  second  cause  of  action  is  to  foreclose  a 
mortgage  securing  six  unpaid  notes  of  $12.50  each,  dated 
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February  15, 1889,  with  ten  per  cent  from  maturity,  one 
falling  due  every  six  months.  It  appears  from  the  peti- 
tion and  the  exhibits  thereto  attached  that  the  notes 
and  mortgages  in  both  causes  of  action  represent  a  single 
transaction,  and  were  given  to  obtain  a  loan  of  f  1,000, 
made  by  the  plaintiff.  The  decree  in  this  case  was  ren- 
dered on  May  5,  1893,  for  f  1,483.20.  We  have  carefully 
computed  the  amount  due  on  the  notes  described  in  both 
causes  of  action,  allowing  interest  on  each  note  at  the 
rate,  and  compounding  the  same,  according  to  its  terms 
and  stipulations,  and  find  it  to  be  $1,469.05,  or  f  14.15  less 
than  the  decree,  and  f  30  J.7  more  than  would  have  been 
due  at  the  date  of  the  decree,  casting  interest  on  the 
f  1,000  loan  from  the  date  thereof  at  ten  per  cent  per 
annum,  the  maximum  rate  allowed  by  statute.  By  an- 
other method  of  calculation,  allowing  interest  on  the 
principal  note  at  seven  per  cent  per  annum  until  plaintiff 
exercised  the  option  of  declaring  the  whole  sum  due,  and 
ten  per  cent  thereafter,  and  adding  thereto  $75,  the. 
amount  of  the  six  commission  or  extra  interest  notes 
described  in  the  second  cause  of  action,  the  aggregate 
principal  )Eind  interest  due  on  the  loan  on  May  5,  1893, 
is  11,402.21.  So  in  any  view  of  the  case  the  decree  is 
excessive.  The  question  arises,  which  one  of  the  several 
modes  of  computation  above  indicated  should  be  adopted 
in  this  case?  We  are  clear  that  it  is  the  last  one  stated. 
The  interest  cannot  be  compounded,  nor  is  interest  upon 
interest  collectible  in  this  case,  since  it  would  be  allow- 
ing plaintiff  in  excess  of  ten  per  cent,  the  highest  rate 
provided  for  by  law.  This  court  has  held  that  a  holder 
of  a  note  is  not  entitled  to  interest  upon  arrears  of  inter- 
est, although  so  contracted  for,  where  by  the  compound- 
ing of  interest  it  would  make  the  rate  exceed  ten  per  cent 
per  annum.  {Mathews  v.  Toogood,  23  Neb.,  536,  25  Neb., 
99.)  It  has  also  been  decided  that  interest,  where  stipu- 
lated for,  may  be  collected  on  coupon  interest  notes  when 
the  amount  of  interest  on  both  coupons  and  principal 
does  not  exceed  the  maximum  legal  rate.    {Murtagh  i\ 
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Thompsofiy  28  Neb.,  358;  Richardson  v.  Campbell,  34  Neb., 
181.)  A  stipulation  in  a  note  allowing  interest  to  be 
computed  on  interest  after  it  matures  does  not  rendo* 
the  note  usurious.  (Eager  v.  BlakCy  16  Neb.,  12;  Richard' 
son  V.  GampMly  34  Neb.,  181.)  Applying  the  foregoing  de- 
cisions to  the  case  before  us,  we  hold  that  the  contract  or 
loan  is  not  tainted  with  the  vice  of  usury,  and  that 
plaintiff  is  not  entitled  to  have  the  interest  compounded. 
The  decree  should  have  been  for  the  sum  of  |1,402.20, 
and  it  is  modified  accordingly. 

Judgment  accordingly. 


Patrick  Murry  v.  Eliza  Hennessey  bt  al. 

gpgi  Filed  May  20, 1896.    No.  6598. 

58    033 


«  608         1.  Wills:  Interest  op  Contestants:  Evidence.    Held.  That  the  evl- 

82    168i  ^^ 

82  563|  dence  shows  the  contestants  possessed  such  an  interest  as  entitled 

~  them  to  resist  the  allowance  of  the  instrument  offered  fc^  prohate 

as  the  last  will  and  testament  of  the  testatrix. 

2.  :  Testamentary  Capacity:  Burden  of  Proof.    The  burden 

of  proof  is  upon  the  proponent  of  a  will  to  establish  the  execution 
of  the  will  and  the  testamentary  capacity  of  the  testatrix.  See- 
Jn-ock  V.  Fedawa,  30  Neb.,  424,  followed. 

3. :  :  Evidence.   Held,  Upon  conflicting  evidence,  that  the 

jury  was  Justified  in  finding  that  the  testatrix  did  not  possess  suf- 
ficient mental  capacity  to  make  a  valid  will. 

4. :  Execution.  Under  section  127,  chapter  23,  Compiled  Stat- 
utes, a  will,  other  than  a  nuncupative,  to  be  valid  must,  in  addi- 
tion to  other  statutory  requirements,  be  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  express  direction. 

6. :  .    Mere  knowledge  of  the  testator  that  his  name  is 

being  signed  by  another,  or  that  the  signing  was  acquiesced  in  or 
assented  to  by  the  testator,  does  not  meet  the  requirements  of  the 
statute. 

6.  Trial:  Rejection  of  Testimony:  Review.  The  rulings  sustaining 
an  objection  made  to  the  competency  of  testimcmy  sought  to  be 
elicited  by  a  question  propounded  by  the  complaining  party's  own 
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witness  cannot  be  reviewed  unless  an  offer  to  prove  the  facts 
sought  to  be  introduced  is  made  in  the  trial  court  and  preserved 
b7  a  bill  of  exceptions. 

Error  from  the  district  court  of  Platte  county.   Tried 
below  before  Sullivan,  J. 

C.  J.  OarloWy  W.  W.  Slabaughj  and  W.  A.  Hampton^  for 
plaintiff  in  error. 

Albert  &  Beeder^  John  S.  RoUnaoUy  and  W.  E.  Reed^ 
contra. 

NORVAL,  J. 

On  the  3d  day  of  January,  1892,  Bridget  Murry,  then 
about  sixty-five  years  of  age,  died  without  issue,  leaving 
her  surviving,  Patrick  Murry,  her  husband,  and  four  chil- 
dren and  heirs  at  law  of  a  deceased  brother  of  the  said 
Bridget  Murry.-  Patrick  Murry,  subsequently,  offered  to 
the  county  court  of  Platte  county  for  probate  an  instru- 
ment bearing  date  November  19, 1891,  and  purporting  to 
be  the  last  will  and  testament  of  Bridget  Murry,  and  by 
the  terms  of  which  all  her  property,  real  and  personal, 
was  devised  to  the  husband.  The  children  of  the  de- 
ceased brother  of  Bridget  Murry  contested  the  probating 
of  the  will  on  two  grounds :  First,  that  it  was  not  signed 
by  Bridget  Murry,  or  by  any  person  by  her  express  di- 
rection; second,  that  she  did  not  at  the  time  possess  tes- 
tamentary capacity  to  dispose  of  her  property.  From  an 
order  of  the  county  court  finding  that  the  will  was  the 
last  will  of  the  testatrix,  and  admitting  the  same  to  pro- 
bate, the  contestants  appealed  to  the  district  court,  where 
the  issues  were  tried  to  a  jury,  who  returned  a  verdict 
"that  the  instrument,  ^Exhibit  A,'  purporting  to  be  the 
last  will  and  testament  of  Bridget  Murry,  deceased,  is 
not  her  last  will  and  testament"  Proponent's  motion 
for  a  new  trial  was  overruled,  and  a  judgment  was  en- 
tered denying  the  probate  of  the  will.  He  brings  the 
record  to  this  court  for  review  by  proceedings  in  error. 
43 
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Contestants  insist  that  no  exception  was  taken  to  the 
denying  of  the  motion  for  a  new  trial.  In  this  they  are 
not  sustained  by  the  record,  because  the  journal  entry  of 
the  trial  court  shows  a  proper  exception  to  the  order  over- 
ruling the  motion  was  taken  and  entered. 

The  first  objection  of  the  proponent  is  that  the  con- 
testants failed  to  show  that  any  property  belonging  to 
the  testatrix  was  disposed  of  by  the  instrument  offered 
as  a  will^  and  if  the  devise  was  declared  invalid  they 
w^ould  have  some  interest  in  the  property.  The  instru- 
ment in  question  in  express  terms  purports  to  give  all 
the  property  of  the  testatrix,  both  real  and  personal,  to 
the  proponent.  It  is  disclosed  by  the  testimony  that  she 
was  the  owner  of  a  farm  of  160  acres  in  Platte  county, 
and  that  the  contestants  are  the  children  of  a  deceased 
brother  of  Mrs.  Murry,  and  her  only  "near  relatives  liv- 
ing, except  cousins."  A  suflBcient  interest  is  shown  by 
this  record  to  give  the  contestants  a  standing  in  court 
to  protest  against  admitting  said  instrument  to  probate. 

The  second  argument  of  proponent  is  that  the  verdict 
is  not  supported  by  the  evidence.  The  evidence  relating 
to  the  mental  capacity  of  Mrs.  Murry  at  the  time  of  the 
alleged  execution  of  the  will  is  of  the  most  conflicting 
character.  The  testimony  of  those  who  were  examined 
on  behalf  of  the  proponent,  including  George  A.  Scott 
and  Henry  Hockenberger,  the  attesting  witnesses  to  the 
will,  tends  to  establish  the  testatrix's  capacity  to  make  a 
valid  will;  while  about  the  same  number  of  persons, 
some  of  whom  were  physicians,  gave  testimony,  to  the 
effect,  that  Mrs.  Murry  was  mentally  disqualified  at  the 
time  from  understanding  the  nature  and  purport  of  the 
instrument  offered  for  probate.  The  character,  stand- 
ing, and  intelligence  of  the  witnesses  called  by  the  con- 
testants, as  well  as  the  opportunities  for  judging  of  her 
mental  condition,  were  of  as  high  order  as  that  possessed 
by  those  who  testified  for  the  other  side.  The  burden  of 
proof,  under  the  statute  of  this  state,  is  upon  the  propo- 
nent to  establish  that  the  testator  possesses  sufficient 


Vol.48]  JANUARY  TERM,  1896.  611 


Murry  y.  Hennessey. 


mental  capacity  to  make  a  will.  This,  upon  a  review  of 
the  authorities,  was  held  in  Seebroch  v.  Fedatoa^  30  Neb., 
424.  But  it  is  argued  that  the  burden  is  upon  the  pro- 
ponent only  until  a  prima  facie  case  is  made  out,  when  the 
burden  of  proof  shifts  to  the  contestants  to  prove  mental 
incapacity.  The  contrary  was  held  in  the  case  referred 
to.  In  the  opinion  it  is  said :  "It  is  the  duty  of  the  pro- 
ponent in  the  first  instance  to  offer  sufScient  testimony 
of  the  capacity  of  the  testator  to  make  out  a  prima  facie 
case.  The  contestant  will  then  introduce  his  proof  to 
show  the  invalidity  of  the  will;  after  which  the  pro- 
ponent may  introduce  further  testimony  to  sustain  the 
will,  as  well  as  rebutting  testimony.  During  the  entire 
trial  the  burden  of  proof  remains  with  the  proponent. 
Unless  the  sanity  of  the  testator  be  established  by  a  pre- 
ponderance of  the  testimony,  the  will  cannot  be  admitted 
to  probate  and  record.^^  It  was  further  decided  in  that 
case  that  this  rule  obtains  on  appeal  to  the  district  court. 
Applying  the  rule  as  to  the  burden  of  proof  to  the  case  at 
bar,  the  jury  were  justified  in  finding  the  will  invalid. 

The  verdict  is  right  for  another  reason.  It  was  not  es- 
tablished that  Bridget  Murry  executed  the  instrument,  at 
least  in  the  mode  provided  by  law.  Section  127,  chapter 
23,  Compiled  Statutes,  provides:  "No  will  made  within 
this  state,  except  such  nuncupative  wills  as  are  men- 
tioned in  the  following  section,  shall  be  effectual  to  pas» 
any  estate,  whether  real  or  personal,  nor  to  charge,  or  in 
any  way  affect  the  same,  unless  it  be  in  writing,  and 
signed  by  the  testator,  or  by  some  person  in  his  presence,, 
and  by  his  express  direction,  and  attested  and  subscribed 
in  the  presence  of  the  testator  by  two  or  more  competent 
witnesses,"  etc.  Thus  it  will  be  observed  that  the  legis- 
lature, in  unequivocal  language,  has  made  it  impera- 
tive that  a  will,  other  than  a  nuncupative,  when  not 
signed  by  the  testator  himself,  must,  in  addition  to  other 
requirements,  be  signed  by  some  person  in  his  presence 
and  by  his  express  direction,  or  the  instrument  will  be 
invalid.    Mere  knowledge  of  the  testator  that  his  name 


612  NEBRASKA  REPORTS.  [Vol.  48 

Murry  v.  Hennessey. 

is  being  signed  by  another,  or  that  the  signing  was  ac- 
quiesced in,  or  assented  to,  by  the  testator  will  not  be 
sufficient.  The  statute  exacts  more  than  this.  It  re- 
quires that  the  signing  of  a  will  by  another  must  be  done 
in  pursuance  of  the  previously  expressed  direction  of  the 
testator.  The  statute  is  meaningless  if  this  is  not  its  scope 
and  purpose.  The  same  construction  has  been  placed 
upon  similar  statutes  in  other  states.  (Watte  v.  Frisbie^  45 
Minn.,  361;  Greenough  v.  Oreenoughy  11  Pa.  St.,  489;  Asay 
V.  Hoover,  45  Am.  Dec.  [Pa.],  714;  Orabill  v.  Barry  47  Am. 
Dec.  [Pa.],  420;  Snyder  v.  Bully  17  Pa.  St,  60.)  In  the 
Minnesota  case  the  testatrix's  name  was  signed  by  an- 
other person  without  her  express  direction,  and  on  being 
requested  to  make  her  mark,  she  placed  her  hand  on  that 
of  the  one  who  signed  her  name,  and  he  made  the  mark. 
The  court,  in  construing  the  statute  of  that  state  which 
declares  that  a  will  shall  "be  signed  at  the  end  thereof  by 
the  testator,  or  by  some  person  in  his  presence,  and  by 
his  express  direction,^'  held  that  the  will  was  invalid  for 
want  of  a  proper  execution.  The  case  at  bar  is  quite 
analogous  to  that.  The  will  was  prepared  by  Mr.  Hock- 
enberger,  at  the  request  and  suggestion  of  Mr.  Murry, 
the  beneficiary.  The  person  who  drew  the  will  signed 
Bridget  Murry's  name  thereto,  without  being  directed  by 
her  to  do  so.  It  is  true  her  mark  was  made,  but  the  evi- 
dence shows  that  it  was  made  by  Mr.  Hockenberger,  and 
that  Mrs.  Murry  merely,  at  his  suggestion,  touched  the 
pen  while  the  mark  was  being  affixed  to  the  instrument 
The  signing  not  being  at  her  express  direction,  the  will 
was  not  executed  as  the  law  requires,  and  it  is  for  that 
reason  alone  invalid. 

Patrick  Murry,  the  husband  of  the  deceased,  testified 
as  a  witness  in  his  own  behalf.  During  his  examination 
the  following  questions  were  asked : 

Q.  Do  you  remember  of  having  any  conversation  with 
Mrs.  Murry  on  the  19th  day  of  November,  1891  (which 
was  the  date  of  the  will)? 

A.  When  I  was  bringing  Doctor  Sanders  back? 
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Q.  On  that  day  at  any  time. 

A.  Yes,  sir;  yes. 

Q.  State  to  the  jury  what  that  conversation  was. 

This  question  was  objected  to,  "as  incompetent,  irrele- 
vant, immaterial,  and  the  further  reason  it  seeks  to  dis- 
close a  communication  between  husband  and  wife  while 
the  marital  relations  existed,  and  the  further  reason 
that  the  husband  is  the  sole  devisee  under  the  will." 
Sustained.  Exception.  Had  the  objection  gone  alone 
to  the  competency  of  the  witness  to  testify,  then  the 
facts  expected  to  be  established  by  him  need  not^  as 
counsel  for  proponent  contend,  be  stated,  because  the 
ground  urged  for  this  rejection  has  no  relation  to  the 
subject-matter  of  the  testimony.  Several  grounds  are 
stated  in  the  objection  as  made,  and  the  record  does  not 
disclose  upon  which  one  the  trial  judge  placed  his  decis- 
ion. Evidentlv  it  was  not  because  the  witness  was  in- 
competent  to  testify,  since  it  appears  from  the  bill  of  ex- 
ceptions that  five  pages  of  his  testimony  had  been  taken 
before  the  objection  was  interposed,  and  thirteen  pages 
afterwards.  One  of  the  objections  urged  went  to  the 
competency,  relevancy,  and  materiality  of  the  testimony 
of  the  witness,  and  no  statement  of  the  facts  expected  to 
be  proved  was  made,hence  we  are  unable  to  determine  the 
materiality  of  the  excluded  testimony,  and  no  foundation 
was  laid  for  a  review  of  the  ruling.  {Masters  v.  Marsh,  19 
Neb.,  458;  Matheics  v,  State,  19  Neb.,  330;  Yates  v.  Kinneyy 
25  Neb.,  120;  Burns  v.  City  of  Fairmo?it,  28  Neb.,  866.) 

Complaint  is  made  that  the  court  erred  in  permitting 
Mary  Flynn  to  testify  on  behalf  of  the  contestants  as  to 
certain  statements  made  by  Mrs.  Murry.  No  such  ques- 
tion is  raised  by  the  assignments  in  the  petition  in  error, 
and  for  that  reason,  under  the  uniform  decisions  of  this 
court,  it  cannot  be  considered. 

It  is  finally  insisted  that  error  was  committed  in  re- 
fusing to  instruct  the  jury  that  the  question  of  fraud  and 
undue  influence  was  eliminated  from  the  case.  No  request 
to  so  charge  the  jury  was  tendered  by  the  proponent, 
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which  alone  is  sufficient  answer  to  this  contention. 
Again,  the  record  does  not  show  that  such  issue  was 
withdrawn.  It  is  disclosed  that  the  contestants,  after 
they  rested  their  case,  with  the  permission  of  the  court 
struck  out  the  third  paragraph  of  their  objections  to  the 
probate  of  the  will,  but  what  issue  was  raised  by  this 
paragraph  we  are  not  advised,  as  the  objections  to  the 
allowance  of  the  will  are  not  to  be  found  in  the  transcript 
before  us.  No  reversible  error  appearing,  the  judgment 
is 

Affirmed. 

Post,  C.  J.,  not  sitting. 


State  op  Nebraska,  ex  rbl.  Thomas  Walton,  v. 

Albert  J.  Cornish,  Judge. 

Filed  M^t  20, 1896.    No.  8452. 

1.  Divorce:  Alimony:  Sufebsedeas.    A  supersedeas  bond  for  an  ap- 

peal from  a  decree  awarding  alimony  must  be  in  double  the 
amount  of  such  decree,  and  conditioned  as  prescribed  by  the  first 
subdivision  of  section  677  of  the  Ck>de  of  Civil  Procedure. 

2.  : : :  Penalty.    Neither  the  district  court,  nor  the 

judge  thereof,  has  the  power  to  fix  the  amount  of  the  penalty  of 
the  bond  to  be  given  in  such  a  case,  since  the  amount  Is  prescribed 
by  statute. 

Original  application  for  mandamus  to  compel  respond- 
ent, a  judge  of  the  district  court  for  Lancaster  county, 
to  fix  the  amount  of  the  supersedeas  bond  to  be  given 
upon  appeal  from  a  decree  granting  relator^s  wife  a 
divorce  and  alimony.     Writ  denied. 

Richetts  d  Wilsoriy  for  relator. 

Field  d  BrotoUj  contra. 
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NORVAIi,  J. 

In  the  district  court  of  Lancaster  county,  before  the 
respondent,  one  of  the  judges  of  said  court,  on  the  3d  day 
of  April,  1896,  one  Barbara  S.  Walton  obtained  a  decree 
of  divorce  from  Thomas  Walton,  the  relator  herein,  and 
the  allowance  to  her  of  $5,000  as  permanent  alimony,  the 
further  sum  of  |700  as  attorneys'  fees,  and  that  the  re- 
lator pay  the  costs  of  the  action.  Thomas  Walton,  desir- 
ing to  appeal  from  said  decree  to  this  court,  applied  to 
the  respondent,  the  judge  who  heard  and  decided  said 
cause,  to  fix  the  amount  of  the  supersedeas  bond  to  be 
given  by  the  relator  to  stay  proceedings  under  said  de- 
cree, pending  his  appeal  now  docketed  in  this  court, 
which  the  respondent  declined  and  refused  to  do.  There- 
upon relator  applied  to  this  court  for  a  peremptory  man- 
damns  commanding  respondent  to  fix  the  amount  of  the 
supersedeas  bond  in  the  cause.  To  the  application  the 
respondent  has  filed  a  general  demurrer,  which  has  been 
argued  and  submitted. 

The  question  raised  by  the  demurrer  is  one  of  statutory 
construction,  namely,  Has  the  respondent  the  power  or 
authority  to  fix  the  amount  of  the  supersedeas  bond? 
Stated  differently,  Is  the  amount  of  such  bond  to  be  given 
to  stay  proceedings  under  a  decree  of  divorce  and  ali- 
mony, pending  a  review  thereof  in  this  court,  unalterably 
fixed  by  statute?  That  an  appeal  will  lie  from  a  decree 
granting  a  divorce  and  alimony  is  perfectly  clear.  {Broth- 
erton  v.  Brotherton,  12  Neb.,  72.)  The  statute  relating  to 
divorce  and  alimony  (Compiled  Statutes,  ch.  25),  while 
providing  that  decrees  for  alimony  shall  be  liens  upon 
the  property  of  the  husband  in  like  manner,  and  may  be 
collected  and  enforced  in  the  same  mode  as  other  judg- 
ments recovered  against  him  (sees.  4a,  26),  yet  it  contains 
no  provision  for  the  superseding  of  such  decrees;  hence, 
if  such  authority  exists,  it  must  be  found  in  that  part  of 
the  Code  of  Civil  Procedure  which  relates  to  appeals  in 
equity  eases.     Section  675  of  said  Code  provides  for  ap- 
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peals  in  all  actions  in  equity,  and  section  677  authorizes 
the  giving  of  a  supersedeas  bond  to  stay  proceedings 
under  decrees  in  such  cases,  in  the  following  language: 
"No  appeal  in  any  case  in  equity,  now  pending  and  unde- 
termined, or  which  shall  hereafter  be  brought,  shall 
operate  as  a  supersedeas,  unless  the  appellant,  or  appel- 
lants, shall,  within  twenty  days  next  after  the  rendition 
of  such  judgment  or  decree,  or  the  making  of  such  final 
order,  execute  to  the  adverse  party  a  bond  with  one  or 
more  sureties  as  follows:  First — When  the  judgment, 
decree,  or  final  order  appealed  from  directs  the  payment 
of  money,  the  bond  shall  be  in  double  the  amount  of  the 
judgment,  decree,  or  final  order,  conditioned  that  the 
appellant,  or  appellants,  will  prosecute  such  appeal  with- 
out delay,  and  pay  all  condemnation  money  and  costs 
which  may  be  found  against  him,  or  them,  on  the  final 
determination  of  the  cause  in  the  supreme  court.  Sec- 
ond— When  the  judgment,  decree,  or  final  order  directs 
the  execution  of  a  conveyance  or  other  instrument,  the 
bond  shall  be  in  such  sum  as  shall  be  prescribed  by  the 
district  court,  or  judge  thereof  in  vacation,  conditioned 
that  the  appellant,  or  appellants,  will  prosecute  such 
appeal  without  delay,  and  will  abide  and  perform  the 
judgment  or  decree  rendered,  or  final  order  which  shall 
be  made  by  the  supreme  court  in  the  cause.  Third — 
When  the  judgment,  decree,  or  order  directs  the  sale  or 
delivery  of  possession  of  real  estate,  the  bond  shall  be  in 
such  sum  as  the  court,  or  judge  thereof  in  vacation,  shall 
prescribe,  conditioned  that  the  appellant,  or  appellants, 
will  prosecute  such  appeal  without  delay,  and  will  not 
during  the  pendency  of  such  appeal  commit,  or  suffer  to 
be  committed,  any  waste  upon  such  real  estate.  Fourth 
— When  the  judgment,  decree,  or  final  order  dissolvA  or 
modifies  any  order  of  injunction  which  has  been  or  here- 
after may  be  granted,  the  supersedeas  bond  shall  be  in 
such  reasonable  sum  as  the  court,  or  judge  thereof  in  va- 
cation, shall  prescribe,  conditioned  that  the  appellant,  or 
appellants,  will  prosecute  such  appeal  without  delay, 


Vol.48]  JANUARY  TERM,  1896.  617 


State  T.  Ck>ml8h. 


and  will  pay  all  costs  which  may  be  found  against  him, 
OP  them,  on  the  final  determination  of  the  cause  in  the 
supreme  court;  and  such  supersedeas  bond  shall  stay 
the  doing  of  the  act  or  acts  sought  to  be  restrained  by 
the  suit,  and  continue  such  injunction  in  force,  until  the 
case  is  heard  and  finally  determined  in  the  supreme 
court  The  undertaking  given  upon  the  allowance  of  the 
injunction  shall  be  and  remain  in  effect  until  it  is  finally 
decided  whether  or  not  the  injunction  ought  to  have  been 
granted."  The  foregoing  is  broad  and  comprehensive  in 
its  scope  and  purpose,  and  the  provisions  of  this  section 
apply  to  decrees  granting  alimony,  as  well  as  to  all  other 
decrees  or  final  orders  made  in  suits  in  equity.  Mani- 
festly such  was  the  intention  of  the  legislature,  and  this 
view  is  not  contested  by  either  party  to  this  application. 
It  must  be  conceded  that  this  case  is  governed  and  con- 
trolled by  the  first  subdivision  of  the  section  quoted 
above,  which  requires  that  when  the  decree  provides  for 
the  payment  of  money,  the  supersedeas  bond  shall  be  in 
double  the  amount  of  such  decree.  This  particular  pro- 
vision of  said  section  was  under  consideration  in  Kountze 
V.  Ercky  45  Neb.,  288,  and  in  the  opinion,  on  page  292,  the 
following  apposite  language  was  used:  "It  requires  no 
argument  to  show  that  where  a  party  appeals  from  a 
judgment  or  decree  for  the  payment  of  money,  in  order 
to  supersede  the  same  he  must  execute  a  bond  to  the 
adverse  party  with  one  or  more  sureties  in  double  the 
amoimt  of  the  judgment  or  decree,  conditioned  that  he 
^ill  prosecute  such  appeal  without  delay,  and  pay  all 
condemnation  money  and  costs  which  may  be  found 
against  him,  or  them,  on  the  final  determination  of  the 
cause  in  the  supreme  court'  Such  is  the  plain  and 
obvious  import  of  the  statute." 

CJounsel  for  relator  insist  that  the  first  subdivision  of 
said  section  should  be  construed  as  if  it  read:  "When  the 
judgment,  decree,  or  final  order  appealed  from  directs 
the  payment  of  money  onlyy^  etc.  To  do  so  would  be  to 
inject  a  word  into  the  statute  which  is  not  there  to  be 
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found.  Our  duty  is  to  construe  and  apply  the  laws  as 
enacted.  It  is  not  our  province  to  amend  them,  or  to 
legislate;  that  responsibility  and  power  is  confided  to  the 
legislative  branch  of  the  state  government.  The  statute, 
if  we  read  it  aright,  in  plain  and  unmistakable  terms  pre- 
scribes the  amount  of  the  penalty  of  a  supersedeas  bond 
to  be  given  to  stay  a  decree  providing  for  the  payment 
of  money,  to-Wit,  double  the  amount  of  such  decree.  The 
court  or  judge  has  nothing  whatever  to  do  with  fixing 
the  amount  of  the  bond  to  be  given  under  the  first  sub- 
division of  said  section  677,  the  legislature  having  deter- 
mined the  amount  thereof.  Under  the  other  subdivisions 
of  said  section  the  court  or  judge,  in  the  exercise  of  a 
sound  discretion,  fixes  the  penalty  of  the  supersedeas 
bond  required  to  be  executed  to  stay  proceedings.  The 
provisions  of  section  26,  chapter  20,  Compiled  Statutes, 
regulating  appeals  from  the  county  to  the  district  court 
in  civil  actions,  as  to  the  penalty  of  the  undertaking 
required  for  that  purpose,  are  quite  similar  to  the  pro- 
visions of  the  first  subdivision  of  said  section  677  in  re- 
spect to  the  amount  of  the  supersedeas  bond,  and  we 
have  never  heard  it  contended  that  a  county  judge  is  re- 
quired to  fix  the  amount  of  the  appeal  bond  necessary 
to  be  given  to  review  a  judgment  rendered  before  him. 
There  is  no  provision  of  statute  requiring  it  in  either  case, 
and  it  is  not  necessary  to  do  so.  For  respondent  to  name 
the  amount  of  the  penalty  of  the  bond  would  be  a  mere 
idle  ceremony,  as  no  rights  would  be  lost  by  his  omission 
so  to  do.  It  follows  that  the  respondent  has  not  failed  to 
discharge  a  duty  imposed  upon  him  by  law,  and  the 
demurrer  to  the  petition  must  be  sustained  and  the  pro- 
ceeding 

Dismissed. 
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BlOHARD  H.  BAYLIS,  APPELLANT,  V.  CALVIN  H.  PARMELB 

ET  AL.,  appellees. 

f^ED  Mat  20, 1896.    No.  6682. 

Conflicting  Evidence:  Review:  Landlobd  and  Tenant:  Notice. 
When  made  upon  fairly  conflicting  evidence,  the  findings  of  the 
district  court  in  support  of  its  judgment  must  be  sustained. 

Appeal  from  the  diBtrict  court  of  Hamilton  county. 
Heard  below  before  Bates,  J. 

Hainer  d  Smithy  for  appellant. 

Howard  M.  Kellogg  and  John  A.  DavieSj  contra. 

Byan,  C. 

This  action  was  brought  March  27,  1893,  by  the  appel- 
lant in  the  district  court  of  Hamilton  county.  Upon  a 
trial  afterwards  had  there  was  a  judgment  dismissing 
the  petition  and  dissolving  the  preliminary  injunction, 
which,  at  the  commencement  of  this  suit,  had  been  al- 
lowed. Of  this  petition  the  averments  in  substance  were 
that  plaintiff  is  in  the  quiet  and  peaceable  possession  of 
certain  real  property  described,  by  virtue  of  a  written 
lease  made  March  9, 1891,  by  the  then  owner;  that  by  the 
terms  of  said  lease  it  does  not  expire  until  March  1, 1894; 
that  plaintiff  has  paid  the  rent  for  the  year  1892,  not- 
withstanding which  facts  the  defendants,  who  are  now 
the  owners  of  the  said  leased  lands,  are  attempting  forci- 
bly to  deprive  plaintiff  of  his  said  possession,  and  the 
prayer  was  for  an  injunction  to  prevent  such  interfer- 
ence. In  the  lease,  of  which  a  copy  was  attached  to  the 
petition  of  plaintiff,  there  is  this  provision:  "In  case 
either  party  wishes  to  dissolve  the  within  lease  before 
expiration  thereof,  he  shall  serve  notice  on  the  other 
party  at  least  three  months  prior  to  the  expiration  of  the 
lease  year."   On  November  26,  1892,  W.  H.  Newell  and 
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C.  H.  Parmele,  who  had  purchased  the  leased  land  from 
Frank  T.  Ryan,  the  maker  of  the  lease  to  appellant,  in 
accordance  with  the  terms  of  the  lease,  gave  the  notice 
required  to  terminate  it  on  March  1, 1893.  No  objection 
was  made  to  the  right  of  these  parties,  as  grantees  of 
Ryan,  to  give  the  notice  and  terminate  the  lease  as  above 
described.  Upon  sufficient  evidence  the  district  court 
found  that  Newell  and  Parmele,  at  the  time  of  the  com- 
mencement of  the  action,  were  in  possession  of  the  leased 
premises,  and  that  at  said  time  plaintiff  had  no  right  of 
possession.  The  material  issues  presented  as  to  which 
there  was  evidence  involved  solely  the  questions  as  to 
whether  or  not  there  was  notice  to  terminate  the  lease 
as  above  described,  and  whether  or  not  plaintiff,  in  com- 
pliance with  the  requirements  of  said  notice,  had  peace- 
ably yielded  possession  to  the  defendants.  There  could 
be  no  useful  end  subserved  by  reviewing  the  evidence. 
We  must  content  ourselves  with  a  general  observation 
that  in  all  respects  it  was  sufficient  to  sustain  the  find- 
ings of  the  district  court     The  judgment  is  therefore 

Affirmed. 


Manufacturers  &  Builders  Fire  Insurance  Company 
OF  New  York  v.  Helen  M.  Mullen. 

Filed  May  20, 1896.    No.  6566. 

1.  Principal  and  Agent:  Evidence  of  Agency.    Authority  to  sign  an 

agreement  to  arbitrate  cannot  be  inferred  from  acts  as  special 
agent  having  no  reference  to  such  arbitration  or  the  subject-mat- 
ter therein  contemplated. 

2.  Arbitration:  Construction  op  Agreement:   Evidence.    An  agree- 

ment to  submit  a  matter  of  difference  to  two  arbitrators,  by  whom 
an  umpire  was  to  be  chosen  to  act  only  upon  matters  of  difference 
between  the  arbitrators,  did  not  authorize  one  arbitrator  and  such 
umpire,  without  a  showing  of  difference  between  the  arbitrators, 
to  return  an  award  conclusive  upon  the  parties  concerned. 
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Ekror  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 

Bartlett^  Baldrige  d  De  Bordj  for  plaintiff  in  error. 
Mahonet/y  Minahan  &  Smythy  contra. 

Ryan,  C 

In  this  action  there  was  a  judgment  in  the  district 
couri:  of  Douglas  county  upon  a  verdict  in  favor  of  the 
defendant  in  error  in  the  sum  of  f  1,715.19  on  account  of 
defendant  in  error^s  total  loss  by  fire  of  a  building  in- 
sured by  plaintiff  in  error.  The  only  error  argued  is  that 
a  so-called  award  of  |1,261.04,  pleaded  by  answer,  was 
not  admitted  in  evidence.  The  agreement  to  arbitrate 
was  in  writing  and  the  name  of  the  defendant  in  error 
was  thereto  signed  as  follows:  "Helen  M.  Mullen,  by 
John  S.  Mullen,  Atty.  in  Pact."  Therfe  was  evidence  sub- 
mitted of  certain  acts  performed  by  John  S.  Mullen  as 
agent  for  his  wife,  Helen  M.  Mullen,  such  as  collecting 
rent,  etc.  There  was  no  direct  evidence  that  he  had  au- 
thority to  bind  her  by  an  agreement  with  reference  to  an 
arbitrament  of  any  matter  in  which  she  had  an  interest, 
but  this  authority  it  was  sought  to  imply  merely  from  the 
collection  of  rent  and  like  acts  performed  in  her  behalf. 
Under  these  conditions  there  was  no  such  showing  as 
would  have  bound  the  defendant  in  error  even  had  the 
award  been  regularly  made  by  the  arbiti^ators  named. 
{Scarborough  v.  Reynolds^  12  Ala.,  252;  Ruber  v.  Zimmer- 
many  21  Ala.,  488;  Michigan  G.  R.  Co.  v.  OougaVy  55  111., 
503;  Trout  t?.  EmmmSy  29  111.,  433;  McPherson  v.  Cox,  86 
N.  Y.,  472;  Lowenstein  v.  Mcintosh^  37  Barb.  [N.  Y.],  251.) 

Another  objection  to  the  award  is  that  by  the  agree- 
ment therefor  two  arbitrators  were  named  whose  award 
should  be  binding,  but  it  was  provided  that  these  two 
arbitrators,  before  entering  upon  the  duties  assigned  to 
them,  should  choose  an  umpire  to  act  only  upon  matters 
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of  difference.  The  award  was  signed  by  this  umpire  and 
only  one  arbitrator,  without  any  showing  of  difference 
between  the  two  arbitrators  named.  If  there  was  no 
other  objection  to  this  award  this  consideration  was  suf- 
ficient to  render  it  invalid.    The  judgment  of  the  district 

court  is 

Affirmed. 


Deerb,  Wells  &  Company  v.  George  W.  Loset  bt  al. 

Filed  BiAT  20, 1896.    No.  6559. 

1.  Voluntary  Asslgxixneiitfl:  Validity  of  Deed:  GARNiBHifEiTT.  In  an 
action  to  hold  liable  as  garnishee  the  assignee  of  an  insolvent  firm 
with  respect  to  property  which  has  come  into  his  hands  by  virtue 
of  the  assignment  it  is  immaterial  whether  or  not  the  deed  of  as- 
signment was  witnessed,  and  any  ambiguity  in  such  deed  will  not 
be  so  construed  as  to  render  it  void. 

2. : :  Fraud  op  Assionob.    The  fraudulent  disposition  of  a 

part  of  his  property  by  one  about  to  make  an  assignment  for  the 
benefit  of  his  creditors  will  not  operate  to  impair  the  title  of  the 
assignee  to  the  remainder,  when  such  assignment  is  afterwards 
made  to,  and  acted  upon  by,  the  assignee  in  good  faith. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Jackson,  J. 

Campbell  &  Wallis  and  Earl  &  McCabCf  for  plaintiff  in 
error. 

References:  Cowles  v.  RickettSj  1  la.,  582;  Hutchinson  v. 
Watkins,  17  la.,  475;  Van  Patten  v.  Burr^  52  la.,  518;  Gray 
V.  McAllister  J  50  la.,  497;  Pierce  r.  Jackson^  6  Mass.,  242; 
Williams  v.  HenshaWy  11  Pick.  [Mass.],  79;  Brinley  v.  Kup- 
fer^  6  Pick.  [Mass.],  179;  Heelan  v.  Hoaglandj  10  Neb!7513; 
Ruble  V.  McDonaldy  18  la.,  497;  Kayser  v.  Heavenrichy  5 
Kan.,  340;  Craft  v.  Bloomy  59  Miss.,  69;  Putnam  v.  HubbeU, 
42  N.  Y.,  114;  Main  v.  Lynchy  54  Md.,  658;  Adler  v.  Ecker, 
1  McCrary  [U.  S.],  256. 
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Robinson  d  Reedy  contra. 

References:  Thomas  v.  Talmadgej  16  O.  St,  433;  Klapp 
V.  Shirhy  13  Pa.  St.,  589;  Seibert  v.  MUligany  10  N.  E.  Eep. 
[Ind.],  931;  Lancaster  County  Bank  v.  Homy  34  Neb.,  742; 
Conlan  v.  Grace,  30  N.  W.  Eep.  [Minn.],  883;  Pearson  v. 
DaviSy  41  Neb.,  608;  Lord  v.  Meacheniy  32  Minn.,  66;  Second 
Nat  Bank  of  St.  Paul  v.  Schrancky  44  N.  W.  Rep.  [Minn.], 
524;  Staples  v.  Schulenbergy  64  N.  W.  Rep.  [Minn.],  148. 

Ryan,  0. 

This  action  was  brought  by  Deere,  Wells  &  Co.  in  the 
district  court  of  Madison  county  on  June  3, 1893.  There 
were  made  defendants  George  W.  Losey,  the  sheriff  of 
said  county,  and  the  firm  of  HoUingshead  &  Young.  It 
was  alleged  in  the  petition  that  in  October,  1892,  there 
was  pending  in  said  court  an  action  wherein  Deere,  Wells 
&  Co.  was  plaintiff  and  the  aforesaid  firm  of  HoUings- 
head &  Young  was  defendant,  in  which  a  writ  of  attach- 
ment issued,  and  that  thereunder  George  W.  Losey  was 
garnished  and  answered  on  June  3, 1893.  It  was  further 
averred  that  Losey  in  his  answer  as  garnishee  had  dis- 
closed that  he  had  in  his  possession  money  and  book  ac- 
counts to  the  amount  of  $1,021.85,  less  expenses  to  the 
amount  of  |34.6^,  and  that  a  bank  intrusted  with  collec- 
tions had  realized  therefrom  f 50  to  f  100.  The  right  of 
Deere,  Wells  &  Co.  as  against  Losey,  as  garnishee,  was 
predicated  upon  averments  that  Losey  had  received  the 
above  property  under  and  by  virtue  of  a  deed  of  assign- 
ment made  by  HoUingshead  &  Young  for  the  benefit  of 
firm  creditors,  and  that  the  assignment  was  a  nullity  for 
the  alleged  reasons  that  said  deed  was  not  witnessed 
and  that  it  purported  to  convey  nothing  except  the  firm 
property  of  HoUingshead  &  Young,  whereas,  by  its  ex- 
press terms,  said  property  was  made  liable  to  the  indi- 
vidual debts  of  the  members  of  said  firm.  The  third 
ground  upon  which  the  assignment  was  attacked  was  be- 
cause, as  alleged,  the  assignment  was  of  only  a  portion  of 
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the  property  of  the  firm  of  Hollingshead  &  Young,  which 
firm  made  said  assignment  with  the  fraudulent  intent  of 
hindering,  delaying,  and  defrauding  its  creditors,  among 
whom  was  the  aforesaid  plaintiff.  The  prayer  of  the  pe- 
tition was  as  follows:  "Wherefore  plaintiff  avers  that 
the  said  deed  is  a  nullity,  that  no  rights  or  interests  were 
created  by  or  have  arisen  under  it,  and  the  defendant  is, 
and  at  all  times  has  been,  wrongfully  in  possession  of  the 
property  conveyed  to  him,  as  he  claims,  and  the  plaintiff 
prays  judgment  against  the  defendant  for  the  value 
thereof,  to- wit,  |2,000,  and  for  such  other  relief  as  justice 
and  equity  may  require." 

Without  referring  to  the  wbsequent  pleadings,  the 
above  grounds  of  complaint  will  be  considered  in  a  gen- 
eral way  in  the  light  of  the  evidence,  upon  consideration 
of  which  the  district  court  dismissed  plaintiff's  action. 
The  deed  of  assignment  was  solely  of  all  personal  prop- 
erty which  was  owned  by  the  firm  of  Hollingshead  ft 
Young.  The  firm  had  no  real  property.  Whether  or  not 
the  individual  members  possessed  any  real  or  personal 
property  was  not  alleged  in  the  petition,  and  hence  any 
^questions  which  might  arise  from  the  omission  of  the  as- 
signment deed  to  embrace  property  subject  to  the  pay- 
ment of  the  debts  of  the  firm  is  not  presented.  The  deed 
of  assignment  complained  of  was  made  on  October  4, 
1892,  and  within  twenty-four  hours  was  duly  recorded. 
Under  it  the  assignee  immediately  took  possession  of 
the  property  conveyed.  It  is  required  by  section  3, 
chapter  6,  Compiled  Statutes,  that  the  description  of  the 
property  shall  be  in  such  manner  as  would  be  requisite 
in  an  ordinary  deed  of  conveyance  thereof.  Even  if  this 
required  that  the  execution  should  be  in  the  manner  es- 
sential to  constitute  a  good  conveyance  of  real  property, 
the  omission  to  have  it  witnessed  would  not  render  the 
instrument  absolutely  void  in  view  of  the  acts  above  de- 
scribed. This  is  not  an  action  to  set  aside  this  deed,  but 
is  one  in  which  the  nullity  thereof  is  assumed  to  exist. 
The  fact  that  the  instrument  is  good  as  between  the  par- 
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ties  thereto  must  be  accepted  as  sufficient  to  negative  the 
contention  of  the  plaintiff  upon  this  point. 

The  second  objection  urged  in  the  petition  against  the 
validity  of  the  assignment  is  that,  while  there  was  con- 
veyed only  the  property  of  the  firm,  such  property,  by  the 
terms  of  the  instrument,  was  made  liable  for  the  debts 
of  the  individual  partners.  This  argument  is  founded 
upon  the  fact  that  the  clause  directing  how  distribution 
shall  be  made  is  in  this  language :  "Third — ^The  balance 
to  be  divided  equally  among  our  creditors  according  to 
the  amount  of  their  said  claims."  The  words  "our  cred- 
itors,''  it  is  insisted,  refer  to  the  creditors  of  the  individual 
members  of  the  firm,  and  that  therefore  the  assignment 
entitied  them  to  partake  in  the  distribution.  The 
deed  of  assignment  begins  with  the  recitations  that 
^'Milton  HoUingshead  and  J.  J.  Young,  partners  doing 
business  under  the  firm  name  and  style  of  HoUingshead 
A  Toung,  are  indebted  in  sundry  considerable  sums  of 
money  and  have  become  unable  to  pay  and  discharge  the 
same  with  punctuality,  or  in  full,  and  being  desirous  of 
making  a  fair  and  equitable  distribution  of  all  our  prop- 
erty and  effects,  do  hereby  convey  to  the  sheriff  of  Madi- 
son county,  Nebraska,  all  our  partnership  personal  prop- 
erty of  every  description  whatever.  This  conveyance  is 
made  in  trust  for  the  use  and  benefit  of  all  our  creditors 
and  in  conformity  with  an  act  of  the  legislature  entitled," 
etc.  It  does  not  seem  to  us  that  the  construction  con- 
tended for  is  the  necessary  construction  in  view  of  all  the 
language  of  the  deed.  It  was  not  pleaded  in  the  petition* 
that  the  members  of  the  firm  were  at  all  indebted,  and 
that  therefore  the  provision  criticised  created  a  trust  in 
favor  of  creditors  of  the  individual  partners.  If  this  at- 
tack had  been  made  upon  the  deed,  for  the  purpose  of 
having  it  set  aside,  it  is  quite  probable  that  matters  of 
this  nature  would  have  been  pleaded.  As  has  already 
been  noted,  however,  the  petition  assumed  the  nullity  of 
the  deed  as  a  necessary  inference,  hence  there  was  no 
averment  of  the  extrinsic  facts  which,  if  proved,  would 
44 
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justify  setting  it  aside.  If  the  deed  had  been  regarded  bb 
merely  voidable,  these  averments  might  possibly  have 
been  made;  as  the  assumption  was  that  it  was  absolutely 
void,  they  were  omitted.  We  cannot,  in  a  proceeding  of 
this  kind,  assume  that  the  words  "our  creditors"  applied 
to  a  class  of  whose  existence  there  was  no  averment. 

The  third  and  final  ground  on  which  this  deed  is  as- 
sailed is  that  it  was  made  to  defraud  certain  creditors  of 
the  firm,  among  whom  was  plaintiff.  It  is  not  clear 
wherein  this  fraud  consisted.  It  is  probable,  however, 
that  these  allegations  were  not  made  with  reference  to 
the  deed  alone.  On  the  day  before  this  deed  was  exe- 
cuted the  firm  of  Hollingshead  &  Young  sold  to  the  New- 
man Grove  State  Bank  notes  held  by  said  firm,  for  which 
said  firm  received  credit  in  the  sum  of  f  1,652.50,  which, 
added  to  the  balance  due  from  the  bank,  f484.45,  credited 
said  firm  with  f2,136.95.  For  this  balance  there  was 
issued  by  this  bank  on  that  same  day  two  drafts,  one  for 
f  1,000  and  the  other  for  |1,136.95.  The  latter  of  these 
drafts  was  indorsed  by  the  firm  to  the  wife  of  J.  J.  Young, 
and  on  October  5, 1892,  it  was  presented  by  her.  Instead 
of  taking  cash  she  took  a  demand  certificate  of  deposit 
payable  to  herself,  and  this  certificate  was  paid  to  the 
First  National  Bank  of  Omaha  on  October  25, 1892.  The 
draft  for  |1,000  was  by  the  firm  indorsed  to  the  wife  of 
Milton  Hollingshead.  In  exchange  for  this  she,  on  Octo- 
ber 6,  1892,  took  a  demand  certificate  of  deposit,  which 
on  the  13th  of  the  same  month  was  paid  to  the  Bank  of 
Monroe.  As  we  understand  the  contention  of  the  plaint- 
iff, it  is  that  these  transactions  should  be  considered  in 
connection  with  the  making  of  the  deed  of  assignment, 
which  should  be  deemed  but  a  part  of  the  fraudulent 
scheme  of  these  partners,  and  that  in  view  of  the  whole 
transaction  the  deed  was  void.  It  is  provided  by  section 
30,  chapter  6,  Compiled  Statutes,  that  if  any  assignor 
shall  have  made  a  fraudulent  conveyance  or  disposition 
of  his  property,  upon  being  duly  authorized  the  assignee 
may  commence  proceedings  to  subject  to  the  payment  of 
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the  assignor's  indebtedness  such  property  as  he  has  at- 
tempted fraudulently  to  withhold  for  his  own  benefit. 
This  clearly  negatives  the  idea  that  fraudulent  dispo- 
sition of  property  by  the  assignor  before  making  an  as- 
signment necessarily  impairs  its  validity.  It  was  shown 
by  the  evidence  that  the  assignor  had  resorted  to  vigorous 
methods  to  recover  the  amounts  received  by  each  of  the 
partners  as  above  described,  and  that  in  a  slight  measure 
he  was  successful.  In  doing  this  he  acted  properly  and 
according  to  the  requirements  of  the  statute.  If  the  con- 
tention of  the  plaintiff  should  be  sustained  there  would 
be  presented  a  condition  at  least  curious,  and  to  the  as- 
signee very  embarrassing.  The  statute  requires  him  to 
try  to  reach  the  property  of  the  assignor  fraudulently 
withheld,  if  properly  backed  by  the  creditors.  In  his 
petition  he  would  in  such  an  event  be  required  to  plead 
the  frauds  whereby  the  rights  of  the  creditors  were 
sought  to  be  impaired.  The  theory  of  the  plaintiff  would 
lead  to  the  result  that,  by  pleading  these  facts,  the 
assignee  would  be  furnishing  proofs  destroying  his  right, 
at  all,  to  act  in  that  capacity.  In  whatever  light  it  is 
considered  it  leads  to  tbe  same  result,  and  that  is  that 
the  alleged  fraudulent  acts  of  the  firm  of  Hollingshead  & 
Young  did  not  affect  the  validity  of  the  assignment  as  to 
such  property  as  could  be  reached  by  the  assignee.  The 
judgment  of  the  district  court  is 

Affirmed. 


Omaha  &  Republican  VAiiLBY  Railway  Company  v* 

James  B.  Talbot. 

Filed  Mat  20, 1896.    No.  6579. 

1.  BaUroad  Companies:  Collision  at  Crossing:  Injury  to  Occupant 
OF  Wagon:  Negligence  of  Driver.  Two  mechanics  were  riding 
in  a  wagon  in  which  they  were  transporting  their  tools,  one  driv- 
ing the  team.  The  driver,  without  looking  or  listening  for  the 
approach  of  a  train,  drove  on  a  railroad  crossing  where  a  collision 
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with  a  locomotive  engine  occurred  injuring  the  other  mechanic 
It  did  not  appear  that  the  injured  person  was  under  any  disability 
whatever,  nor  whether  or  not  he  looked  or  listened.  HM,  (1) 
That'  the  conveyance  being  a  private  one  the  driver  was  the  agent 
of  the  injured  person;  (2)  if  the  act  of  the  driver  in  going  upon 
the  crossing  without  looking  and  listening  was  negligence  which 
contributed  to  the  injury  received,  the  injured  person  cannot  re- 
cover. 

2. :   Danger  at  Crossings:   Injury  to  Negligent  Traveler: 

Recovery.  It  is  the  duty  of  a  traveler  upon  a  public  highway 
when  approaching  a  railroad  crossing  to  exercise  ordinary  care, 
and  if  he  fails  to  do  so  and  is  injured  at  the  crossing  by  a  collision 
with  an  engine,  and  his  failure  to  exercise  ordinary  care  con- 
tributed to  such  injury,  he  cannot  recover  therefor. 

S.N :  :  Notice.    A  railroad  crossing  is  a  place  of  danger, 

and  all  persons,  to  whom  negligence  may  be  imputed,  are  bound 
to  take  notice  of  that  fact 

4. : :  Failure  to  Look  and  Listen  for  Train.    The  act  of 

a  party  in  going  upon  a  railroad  crossing  without  first  listening 
and  looking  for  the  approach  of  a  train,  without  a  reasonable  ex- 
cuse therefor,  is  such  as  permits  of  no  other  inference  than  that 
of  negligence;  and  if  such  failure  to  look  and  listen  contributes  to 
the  party's  injury  he  cannot  recover. 

5. :  Trains:  Schedule  Time:  Negligence.   The  mere  running  of 

a  train  behind  its  schedule  time  is  not  evidence  which  tends  to 
prove  negligence. 

6.  :  Speed  of  Trains,    Outside  the  limits  of  cities,  villages,  and 

towns,  negligence  cannot  be  imputed  to  a  railroad  company  solely 
by  reason  of  the  speed  of  its  train,  however  great. 

7. :  Signals  at  Crossings:  Negligence.  The  failure  of  a  rail- 
road company  to  cause  a  bell  to  be  rung  or  a  whistle  to  be  sounded 
as  its  engine  approaches  a  crossing  is  evidence  which  tends  to 
prove  negligence  on  the  part  of  the  railroad  company,  but  does  not 
necessarily  demand  an  inference  of  negligence. 

8. :    :    Injury  to  Traveler:    Negligence:    Proximate 

Cause.  To  recover  for  an  injury  alleged  to  have  been  sustained 
at  a  railroad  crossing  by  a  collision  with  an  engine  on  account  of 
the  neglect  of  the  railroad  company  to  cause  a  bell  or  whistle  to 
be  sounded  as  its  engine  approached  such  crossing,  it  is  not 
enough  for  the  injured  person  to  show  that  he  was  injured  at  the 
crossing,  and  that  no  signal  of  a  bell  or  whistle  was  given,  and 
that  such  default  of  the  railroad  company  was  negligence;  but,  to 
recover,  the  injured  person  must  further  show  that  the  default  and 
negligence  of  the  railroad  company  were  the  proximate  cause  of 
the  injury  sued  for. 
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Error  from  the  district  court  of  Boone  county.    Tried 
below  before  Thompson,  J. 

John  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith,  for 
plaintiff  in  error. 

M.  W.  McGann  and  M.  F.  Harrington,  contra. 

References:  Piper  v.  Chicago,  M.  &  St.  P.  R.  Co.,  46  N.  W. 
Rep.  [Wis.],  167;  Guggenheim  v.  Lake  Shore  &  M.  S.  R.  Co., 
33  N.  W.  Rep.  [Mich.],  161;  Breckenf elder  v.  Lake  Shore  d 
M.  S.  R.  Co.,  44  N.  W.  Rep.  [Mich.],  957;  Hendrickson  v. 
Great  N.  R.  Co.,  51  N.  W.  Rep.  [Minn.],  1044;  Pennsylvania 
R.  Co.  V.  Ogier,  35  Pa.  St.,  71;  Cahill  v.  Cincinnati,  N.  0.  d 
T.  R.  Co.,  18  S.  W.  Rep.  [Ky.],  3;  Ramsey  v.  Louisville,  C.  & 
L.  R.  Co.,  20  S.  W.  Rep.  [Ky.],  162;  Bates  v.  Xcw  York  & 
N.  E.  R.  Co.,  22  Atl.  Rep.  [Conn,],  538. 

Ragan,  C. 

About  11  o'clock  in  the  forenoon  of  the  20th  of  May, 
1892,  William  Patten  and  James  B.  Talbot  were  riding  in 
an  uncovered  spring  wagon,  drawn  by  two  ponies,  on  a 
public  highway  in  Boone  county  which  crossed  at  grade 
the  track  of  the  Omaha  &  Republican  Valley  Railway 
Company,  hereinafter  called  the  "Valley  Company,'^  Pat- 
ten handled  the  lines,  or  did  the  driving.  At  the  time 
the  wagon  was  passing  over  the  railway  tracks  it  was 
struck  by  a  locomotive  engine  of  the  Valley  Company 
pulling  a  passenger  train  bound  northwest,  and  Talbot 
was  injured.  He  brought  this  suit  in  the  district  court 
of  Boone  county  against  the  Valley  Company  to  recover 
damages  for  the  injuries  received  as  aforesaid.  He  had  a 
verdict  and  judgment,  to  reverse  which  the  Valley  Com- 
pany prosecutes  to  this  court  a  petition  in  error. 

1.  We  can  better  understand  the  locality  where  the 
accident  occurred,  and  the  facts  and  circumstances  sur- 
rounding the  same,  by  consulting  the  following  diagram, 
roughly  prepared  from  data  in  the  evidence: 
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The  figure,  A,  B,  C,  D,  represents  section  26,  in  town- 
ship 20  north,  and  range  6,  in  Boone  county.  E,  F  is  a 
line  drawn  north  and  south  through  the  center  of  said 
section.  G,  H  is  a  public  highway  running  east  and 
west  through  the  center  of  said  section.  R  represents 
the  center  of  said  section.  The  line  M,  V  represents  the 
track  of  the  Fremont,  Elkhorn  &  Missouri  Valley  Rail- 
road Company,  hereinafter  called  the  "Elkhorn  Com- 
pany," as  located  across  said  section.  The  line  O,  V  rep- 
resents the  track  of  the  Valley  Company,  the  plaintiff  in 
error,  as  located  across  said  section.  K  and  L  are  the 
points  where  the  highway,  G,  H,  crosses  the  two  railroad 
tracks  aforesaid.  The  crossing  K  is  about  one  thousand 
feet  west  of  R,  the  center  of  the  section.  The  crossings 
K  and  L  are  about  one  hundred  and  twenty-five  feet 
apart.    The  crossing  at  K  is  about  five  feet  higher  than 
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the  crossing  at  L.  A  row  of  trees  extends  north  and 
south  from  R  towards  E.  A  part  of  the  southeast  quar- 
ter of  said  section  lying  immediately  east  of  the  line  R,  E 
is  covered  by  a  grove.  The  day  the  accident  occurred 
Patten  and  Talbot  had  been  out  in  the  country  doing 
some  work  in  putting  up  or  repairing  windmills,  and 
were  returning  in  a  wagon,  in  which  they  had  their  tools. 
They  drove  west  along  the  highway,  H,  G,  and  the  acci- 
dent sued  for  occurred  at  the  crossing  L.  Both  men  were 
sane,  both  had  good  hearing  and  good  eyesight,  and  both 
of  them  were  familiar  with  the  road  on  which  they  were 
traveling,  and  with  the  railroad  crossings  above  referred 
to.     On  the  trial  Talbot  testified  as  follows: 

Q.  Tell  the  jury  what  use  you  made  of  your  senses,  if 
any,  in  approaching  these  two  railroad  tracks. 

A.  That  is  a  question  that  it  is  impossible  for  me  to 
answer.     I  suppose  I  used  my  senses  as  usual. 

Q.  Just  state  the  facts — what  you  did. 

A.  I  cannot  state  what  I  did,  because  I  was — 

Q.  I  want  him  to  state  why  he  cannot  tell. 

A.  I  remember  everything  distinctly  until  I  came  down 
near  to  the  mill.  I  recollect  everything  that  occurred 
that  day;  but  from  there  my  mind  is  blank.  I  cannot 
recollect  it.  It  is  a  mystery  to  me.  I  have  asked  the 
physician  why  it  is. 

Q.  Do  you  remember  of  seeing  the  train? 

A.  I  do  not.  I  have  no  remembrance  of  seeing  the 
train  at  all. 

Q.  Do  you  remember  the  engine  or  anything? 

A.  No,  sir. 

Q.  Was  there  anything  to  prevent  you  seeing  an  en- 
gine? 

A.  I  would  not  say  that  there  was  or  that  there  was 
not. 

Patten  testified  as  follows: 

Q.  Now,  before  crossing  the  Elkhom  track,  you  may 
state  what,  if  anything,  you  did  to  ascertain  whether 
there  was  any  train  approaching. 
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A.  Well,  before  I  got  to  the  Elkhom  track  I  looked 
both  ways  for  the  train,  but  I  saw  none,  and  when  I  got 
up  a  little  closer, — got  up  to  the  Elkhom  track, — ^to  cross 
the  track,  I  looked  for  the  train  coining  from  the  other 
direction,  from  Albion, — that  is,  from  the  northwest. 

Q.  Now  you  may  state  whether  you  saw  that  train  on 
the  defendant's  railroad  that  came  up  that  day  to  Albion. 
Did  you  see  it, — that  is,  the  train  going  northwest? 

A.  I  saw  it  when  it  hit  me — hit  us. 

Q.  About  how  far  from  the  defendant's  railroad  track 
were  you  when  you  first  got  sight  of  the  train,  as  near  as 
you  can  tell?  How  far  the  horses'  heads  were  from  the 
train,  as  near  as  you  can  tell? 

A.  Well,  they  were  not  very  far. 

Q.  How  far  south  of  the  crossing  were  they  when  they 
first  whistled? 

A,  I  cannot  say. 

Q.  Tell  us  about  how  far. 

A.  I  should  judge  they  were  about  100  feet;  something 
like  that. 

Q.  After  passing  that  row  of  trees  [R,  B]  and  looking 
towards  the  south,  I  will  ask  you  if  you  cannot  see  clear 
down  to  where  the  Valley  railroad  track  comes  out  of  the 
grove — all  the  way,  so  as  to  see  an  engine  and  train  com- 
ing from  that  direction? 

A.  Well,  I  expect  you  can. 

Q.  Well,  don't  you  know  that  you  can? 

A.  Yes,  I  guess  we  can  see  through  there. 

Q.  Your  best  recollection  is  that  you  were  in  the  neigh- 
borhood of  that  row  of  trees  when  you  commenced  look- 
ing? 

A.  I  might  have  been  by  it  and  I  might  have  been  west 
of  it     I  did  not  take  particular  notice  of  that  row  of  trees. 

Q.  You  looked  up  and  down  the  road  both  ways? 

A.  Yes,  sir. 

Q.  Saw  nothing;  then  you  drove  right  on  towards  the 
railroad  track,  did  you? 

A.  Yes,  sir. 
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Q.  When  you  were  giving  on  westward  you  came  to  the 
elevation  going  up  on  the  Elkhom  track  on  your  way,  did 
you  not? 

A.  Yes,  sir. 

Q.  From  that  point  looking  east  [southeast]  I  will 
ask  you  if  you  cannot  see  clear  through  the  grove  along 
the  line  of  the  Valley  railroad  track? 

A.  Yes,  sir;  you  can  from  the  Elkhorn  track. 

Q.  As  you  went  on  that  day,  as  you  drove  onto  that 
grade  of  the  Elkhom  track,  I  will  ask  you  if  you  had 
looked  to  tly&  east  [southeast]  if  you  could  not  have  seen 
that  train  if  it  was  anywhere  within  a  mile  of  you? 

A.  Why,  I  did  not  look  to  the  east  [southeast]. 

Q.  You  know  that  country  pretty  well?  Answer  the 
question. 

A.  Oh,  I  might  have  seen  it  if  I  had  looked  from  the 
Elkhorn  track,  but  I  was  looking  for  a  train  coming  from 
the  other  way. 

Q.  You  did  not  look  to  the  east  at  all,  did  you? 

A.  Not  when  I  was  on  the  Elkhom  track ;  I  did  not.  I 
was  looking  the  other  way  and  was  minding  my  horses, 
because  I  thought  I  was  perfectly  safe. 

Q.  You  did  not  look  to  the  east  at  all,  did  you,  after  you 
got  onto  the  Elkhorn  track  ? 

A.  No,  sir. 

Q.  You  had  not  looked  to  the  east  for  a  considerable 
distance  before  you  drove  up  onto  the  Elkhorn  track,  had 
you? 

A.  Well,  I  do  not  know  how  far. 

Q.  Well,  was  it  a  quarter  of  a  mile  away  that  you  had 
looked  to  the  east? 

A.  No,  sir;  I  do  not  think  it  was. 

Q.  Was  it  an  eighth  of  a  mile? 

A.  Well,  it  may  have  been,  prob^-bly. 

Q.  Well,  what  is  your  best  recollection? 

A.  About  that,  I  should  judge. 

Q.  Now  then,  you  think  it  was  about  an  eighth  of  a 
mile  from  the  track  where  you  looked  to  the  east,  do  you? 
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A.  Yes,  sir.  , 

Q.  And  not  afterwards? 

A.  Not  after  that? 

Q.  Yes,  not  after  that 

A.  No,  sir,  I  do  not  think  I  did,  because  I  was  lookinj^ 
the  other  way. 

Q.  When  you  were  on  the  Elkhom  track,  if  you  had 
looked  east  [southeast]  from  that  point  you  could  see  the 
train  coming  from  the  east  very  easily,  couldn't  you? 

A.  Yes,  sir. 

Q.  If  you  had  looked  from  that  point  and  ^w  the  train 
coming  you  could  have  stopped  the  team  all  right, 
couldn't  you? 

A.  Yes,  sir. 

Q.  Your  team  was  under  perfect  control  at  the  time 
you  came  to  the  Elkhorn  track? 

A.  Yes,  sir. 

Q.  And  after  you  had  gone  half  way  between  the  Elk- 
horn  track  and  the  Valley  Company's  track  they  were 
still  under  control? 

A.  Yes,  sir. 

Q.  They  were  still  under  control  when  you  were  half 
way  between  the  two  tracks? 

A.  Yes,  sir. 

Q.  And  you  looked  towards  the  west  to  see  if  there 
was  a  train  coming  from  that  direction? 

A.  Yes,  sir. 

Q.  And  at  that  time,  if  there  had  been  a  train  coming 
from  the  west  [northwest]  you  could  have  stopped  them 
safely? 

A.  Yes,  sir. 

Q.  And  if  you  had  seen  one  coming  from  the  east 
[southeast],  you  could  have  stopped  them,  couldn't  you? 

A.  Yes,  sir. 

Q.  Then  at  any  time  until  you  came  upon  the  Valley 
track  you  could  have  stopped  those  horses  in  time  to 
have  avoided  the  injury,  couldn't  you? 

A.  Yes,  sir,  if  I  had  seen  the  train. 
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It  thus  appears  from  the  uncontradicted  evidence  that 
Patten  and  Talbot  drove  on  the  railroad  crossing  where 
this  accident  occurred  without  looking  or  listening  for 
the  approach  of  a  train.  We  have  not  lost  sight  of  the 
fact  that  Patten  was  doing  the  driving;  but  this  was  a 
private  conveyance  being  used  by  Patten  and  Talbot  for 
the  transportation  of  their  tools,  and  under  the  circum- 
stances of  the  case  it  must  be  held  that  Patten  was  Tal- 
bot's agent;  and  since  there  is  nothing  in  the  evidence 
which  shows  that  Talbot  was  sick,  insane,  or  under  any 
disability  whatever, — and  we  cannot  indulge  any  such  a 
presumption, — ^it  follows  that  if  Patten's  act  of  driving 
on  the  crossing  without  first  looking  or  listening  for  the 
approach  of  a*train  was  negligence,  and  contributed  to 
the  injury  for  which  Talbot  sues,  the  latter  cannot  re- 
cover.   (Prideavx  v.  City  of  Mineral  Pointy  43  Wis.,  513.) 

It  is  the  duty  of  a  traveler  upon  a  public  highway,, 
when  approaching  a  railroad  crossing,  to  exercise  ordi- 
nary care.  All  men  must  take  notice  of  the  fact  that  a 
railway  crossing  is  a  place  of  danger.  And  we  are  of 
opinion  that  a  person  who  goes  upon  a  railway  crossing 
without  first  listening  and  looking  for  the  approach  of  a 
train,  in  the  absence  of  a  reasonable  excuse  therefor,  does 
not  exercise  ordinary  care.  We  further  think  that  the 
act  of  a  party  in  going  upon  a  railroad  crossing  without 
first  listening  and  looking  for  the  approach  of  a  train,  in 
the  absence  of  a  reasonable  excuse  therefor,  admits  of  no 
other  inference  than  that  of  negligence,  and  if  such  fail- 
ure to  look  and  listen  contributes  to  the  party's  injury  he 
cannot  recover.  Pennsylvania  Co.  t\  Rathgeby  32  O.  St.,  66, 
is  a  case  very  much  like  the  one  at  bar.  In  that  case 
Rathgeb  was  injured  while  attempting  to  cross  the  rail- 
road track  in  a  wagon.  Before  going  upon  the  track  he 
looked  in  one  direction  only.  The  district  court  charged 
the  jury:  "I  will  not  say  to  you  that  the  plaintiff  should 
have  looked  east  along  the  track.  I  will  only  say  that  he 
was  obliged  to  use  his  sense  of  sight  in  a  reasonable  man- 
ner, and  it  is  for  you  to  say  whether  he  ought  to  have 
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looked  to  the  east  along  the  track  or  not  before  he  at- 
tempted to  cross."  But  the  supreme  court  held  that  the 
district  court  should  have  charged  the  jury  that  it  was 
Sathgeb's  duty  to  look  to  the  east  as  well  as  the  west 
along  the  track  before  attempting  to  cross  it  In  that 
case  the  court  also  held:  "Ordinary  prudence  requires 
that  a  person  in  the  full  enjoyment  of  the  faculties  of 
hearing  and  seeing,  before  attempting  to  pass  over  a 
known  railroad  crossing,  should  use  them  for  the  purpose 
of  discovering  and  avoiding  danger  from  an  approaching 
train;  and  the  omission  to  do  so,  without  a  reasonable 
excuse  therefor,  is  negligence  and  will  defeat  an  action 
by  such  person  for  an  injury  to  which  such  negligence 
contributed."  In  the  case  at  bar,  Talbot  did  not  look 
towards  the  southeast,  the  direction  from  which  the  train 
came  which  injured  him.  He  alleges  as  a  reason  for  not 
looking  in  that  direction  that  he  supposed  the  train  bound 
northwest  had  already  gone  by,  as  it  should  have  done  if 
it  was  on  time;  but  this  supposition  of  Talbot  will  not 
excuse  him  for  not  exercising  ordinary  care  in  looking 
both  ways  for  the  approach  of  a  train.  A  traveler  ap- 
proaching a  railway  crossing  has  no  right  to  assume  that 
cars  are  not  approaching  on  the  track,  or  that  there  is 
no  danger  therefrom.  If  a  traveler  approaching  a  rail- 
way crossing  should  see  a  train  passing,  this  would  not 
authorize  him  to  presume  that  another  train  was  not 
following  close  by.  {Calligan  r\  Neio  York  G.  d.  H.  K  R. 
Co.,  59  N.  Y.,  651;  Nixon  v.  Chicago,  R.  I.  d  P.  R.  Co.,  51  N. 
W.  Kep.  [la.],  157;  Elliott  v.  Chicago,  M.  d  St.  P.  R.  Co., 
150  U.  S.,  245;  Schmahe  v.  Chicago,  If.  d  St.  P.  R.  Co.,  83 
Wis.,  663.)  The  conduct  of  Talbot,— what  he  did  and 
what  he.  omitted  to  do, — at  the  time  he  sustained  the  in- 
jury sued  for  is  shown  by  his  own  evidence  and  that  of  his 
agent.  Patten;  and  we  think  that  reasonable  and  unbi- 
ased men  can  draw  but  one  conclusion  from  this  conduct, 
and  that  is  that  he  failed  to  exercise  ordinary  care  when 
approaching  this  crossing;  and  that  his  conduct  was  the 
proximate  cause  of  the  injury  of  which  he  complains. 
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2.  The  negligence  charged  by  Talbot  to  the  Valley 
Company  was  that  the  train  which  injured  him  was  be- 
hind schedule  time;  that  it  was  running  with  great  speed, 
and  that  no  signal  was  given  of  its  approach  to  the  cross- 
ing. It  is  not  possible  that  a  train  should  always  be  on 
schedule  time,  and  we  do  not  think  that  the  running  of  a 
train  behind  its  schedule  time  is  evidence  which  tends  to 
prove  negligence;  and  outside  the  limits  of  cities,  vil- 
lages, and  towns  no  rate  of  speed  of  a  railroad  train,  how- 
ever great,  is  evidence  of  negligence.  {ChicagOj  B.  &  Q. 
R.  Co.  V.  Grablm,  38  Neb.,  90;  Missouri  P.  R.  Co.  v.  Hansen^ 
48  Neb.,  232.)  Bailroad  companies  are  organized  and  rail- 
roads are  built  and  operated  for  speed.  Commerce,  busi- 
ness, and  the  busy  world  are  in  haste.  The  civilization 
and  genius  of  the  age  demand  haste,  demand  speed,  and 
to  require  railroad  companies  to  move  their  trains  at  so 
slow  a  rate  of  speed  that  they  could  be  easily  stopped 
when  approaching  ordinary  highway  crossings  in  the 
country  would  be  to  seriously  impair  their  usefulness  as 
carriers  and  take  a  step  backwards  towards  the  sailboat 
and  the  stage  coach. 

It  was  also  charged  as  negligence  that  no  whistle  was 
sounded  and  no  bell  was  rung  by  the  Valley  Company's 
servants  as  its  engine  and  train  approached  the  crossing 
where  Talbot  was  injured.  It  is  required  by  section  104, 
chapter  16,  Compiled  Statutes  of  1895,  that  every  locomo- 
tive engine  running  in  this  state  shall  be  furnished  with  a 
bell  or  a  steam  whistle;  that  this  bell  shall  be  rung  or 
whistle  sounded  at  least  eighty  rods  from  the  place  where 
the  railroad  shall  cross  a  highway;  and  that  such  ringing 
or  whistling  shall  be  continued  until  the  engine  shall 
have  crossed  the  highway;  and  that  if  any  railway  com- 
pany shall  omit  to  give  these  signals,  it  shall  be  liable  for 
all  damages  which  any  person  shall  suffer  by  reason  of 
such  default.  But  the  failure  of  a  railroad  company  to 
ring  a  bell  or  sound  a  whistle  when  approaching  a  cross- 
ing is  simply  evidence  which  tends  to  prove  negligence 
on  the  part  of  the  railroad  company.    It  does  not  neces- 
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sarily  demand  an  inference  of  negligence.  (ChicafiOy  B.  £ 
Q.  R.  Co.  i\  Metcalfy  44  Neb.,  848.)  In  the  case  at  bar  the 
evidence  as  to  whether  any  signal,  by  bell  or  whistle,  was 
given  as  the  engine  which  injured  Talbot  approached  the 
crossing  was  conflicting,  and  we  are  bound  to  take  the 
finding  of  the  jury  as  conclusive,  that  no  such  signal  by 
bell  or  whistle  was  given.  But  the  fact  alone  that  the 
railroad  company  neglected  to  give  this  signal  by  bell  or 
whistle  will  not  authorize  a  recovery  in  this  action  by 
Talbot.  He,  having  shown  that  the  signals  were  not 
given  and  that  the  failure  of  the  company  to  give  the 
signals  w^as  negligence  on  its  part,  in  order  to  entitle  him 
to  recover,  must  further  show  that  such  default  and  negli- 
gence on  the  part  of  the  railroad  company  were  the  proxi- 
mate cause  of  the  injury  which  he  sustained.  This  he 
has  not  done.  As  we  have  already  seen,  the  proximate 
cause  of  the  injury  sustained  by  Talbot  was  his  going 
upon  this  railroad  crossing  without  first  looking  and 
listening  for  the  approach  of  an  engine.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Fremont,  Elkhorn  &  Missouri  Valley  Railroad 
Company  v.  George  W.  French. 

Piled  May  20, 1896.    No.  6630. 

Carriers:  Injury  to  Pa88e>'ger:  Recovery:  Evidence.  It  Is  only 
necessary  to  a  right  of  recovery  against  a  railroad  company  to 
show  that  the  person  injured  was  at  the  time  being  transported  as 
a  passenger  over  the  defendant's  line  of  railroad,  and  that  the  in- 
jury resulted  from  the  management  or  operation  of  such  railroad. 
A  presumption  thereupon  arises  that  such  management  or  opera- 
tion was  negligent,  and  can  be  met,  only,  by  showing  that  the  in- 
jury arose  from  the  criminal  negligence  of  the  party  injured,  or 
that  the  Injury  complained  of  was  the  result  of  the  violation  of 
some  express  rule  or  regulation  of  such  company  actually  brought 
to  the  notice  of  the  person  injured. 
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2. : :  .  By  the  statutes  of  this  state  a  common  car- 
rier is  made  an  insurer  of  the  safety  of  its  passengers,  except  as 
against  the  criminal  negligence  of  such  passenger  or  his  viola- 
tion of  some  rule  of  the  carrier  actually  brought  to  such  passen- 
ger's notice.    (Compiled  Statutes,  ch.  72,  art  1,  sec.  3.) 

S.  Bevlew:  Number  of  Witnesses.  The  credibility  of  witnesses  is  for 
the  jury,  and  this  court  cannot  say  that  the  finding  of  a  jury  is 
not  supported  by  sufficient  evidence  because  a  greater  number  of 
witnesses  testified  against  the  finding  than  testified  in  its  favor. 

4.  Carriers:  Recoyebt  for  Injuries:  Evidence.    In  a  suit  by  a  pas- 

senger against  a  common  carrier  for  damages  for  an  injury  alleged 
to  have  been  sustained  while  such  passenger,  when  the  passenger 
has  shown  that  the  defendant  is  a  common  carrier,  that  he  was  the 
carrier's  passenger,  and  while  such  was  injured,  and  the  extent 
of  such  injury,  he  has  made  out  his  case.  The  carrier  then,  to  es- 
cape liability,  must  show  that  the  injury  of  the  passenger  was  the 
result  of  his  criminal  negligence,  or  the  result  of  a  violation  by 
him  of  some  express  rule  or  regulation  of  the  carrier  actually 
brought  to  the  passenger's  notice. 

5.  Damages:  Negligence.    The  law  awards  damages  to  a  party  injured 

through  the  negligence  of  another,  not  as  a  punishment  of  the 
negligent  party,  but  as  compensation  for  the  pecuniary  loss  sus- 
tained and  the  pain  and  suffering  endured  by  the  injured  party. 

6. :  Carriers:  Injury  to  Passenger:  Contracts.    The  relation 

existing  between  a  common  carrier  and  a  passenger  is  a  contract- 
ual one,  the  undertaking  of  the  carrier  being  to  safely  transport 
and  deliver  the  passenger  at  his  destination,  and  the  violation  of 
this  contract  by  the  carrier  entitles  the  passenger  to  recover  such 
damages  as  will  fully  compensate  him  for  the  injury  and  loss  sus- 
tained; but  the  passenger  is  not  entitled  to  damages  that  will  put 
him  in  a  better  position  than  he  would  have  been  in  had  the  car- 
rier complied  with  its  contract. 

7.  :  :  :  Remittitur.  The  damages  awarded  a  pas- 
senger in  this  case  held  to  be  excessive  and  a  remittitur  of  $1,300 
ordered. 

Error  from  the  district  court  of  Brown  county.    Tried 
below  before  Kinkaid,  J. 

John  B.  Hawleify  B.  T.  WhitCj  and  William  B,  Sterling^  for 
plaintiff  in  error. 

E.  F.  Gray  and  D.  B.  Carey ^  contra. 
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RA.GAN,  0. 

George  W.  French  sued  the  Fremont,  Elkhom  A  Mis- 
souri Valley  Bailroad  Company  in  the  district  court  of 
Brown  county  for  damages  for  an  injury  which  he  alleged 
he  had  received  while  a  passenger  of  the  railroad  com- 
pany. French  had  a  verdict  and  judgment  and  the  rail- 
road company  prosecutes  here  a  proceeding  in  error. 

1.  That  the  railroad  company  was  a  common  carrier  of 
passengers  for  hire,  that  French  was  a  passenger  on  one 
of  its  trains  and  while  such  passenger  was  injured,  there 
was  no  dispute  on  the  trial  of  this  case  in  the  court  below, 
nor  is  there  any  here.  Section  3,  article  1,  chapter  72, 
Compiled  Statutes,  provides:  "Every  railroad  company 
*  *  *  shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  transported  over  its 
road,  except  in  cases  where  the  injury  done  arises  from 
the  criminal  negligence  of  the  person  injured,  or  when 
the  injury  complained  of  shall  be  the  violation  of  some 
express  rule  or  regulation  of  said  road  actually  brought 
to  his  or  her  notice."  This  statute  was  construed  in  Mis- 
souri P.  R.  Co.  V.  Baievj  37  Neb.,  235,  and  it  was  there  held: 
"It  is  only  necessary  to  a  right  of  recovery  against  a  rail- 
road company  to  show  that  the  person  injured  was  at  the 
time  being  transported  as  a  passenger  over  the  defend- 
ant's line  of  railroad,  and  that  the  injury  resulted  from 
the  management  or  operation  of  said  railroad.  A  pre- 
sumption thereupon  arises  that  such  management  or  op- 
eration was  negligent,  and  it  can  be  met  only  by  showing 
that  the  injury  arose  from  the  criminal  negligence  of  the 
party  injured,  or  that  the  injury  complained  of  was  the 
result  of  the  violation  of  some  express  rule  or  regulation 
of  said  railroad  company  actually  brought  to  the  notice 
of  the  party  injured."  This  construction  of  the  statute 
was  adhered  to  in  Union  P.  R.  Co.  v.  Porter^  38  Neb.,  226, 
and  again  in  Chicago,  B.  &  Q.  R.  Co.  v.  Landauerj  39  Neb., 
803,  and  St.  Joseph  d  G.  I.  R.  Co.  v.  Hedge,  44  Neb.,  448. 
The  court  in  construing  the  statute  said :  "Bv  the  statutes 


Vol.48]  JANUARY  TERM,  1896.  641 

Fremont,  £.  &  M.  V.  R.  Co.  v.  French. 


of  this  state  a  common  carrier  is  made  an  insurer  of  the 
safety  of  its  passengers,  except  as  against  the  gross  neg- 
ligence of  such  passenger  or  his  violation  of  some  rule  of 
the  carrier  brought  to  such  passenger's  notice."  French's 
injury  happened  on  the  4th  day  of  February,  1891.  On 
that  day  he  was  a  passenger  on  the  cars  of  the  defendant 
railroad  company  from  the  city  of  Omaha  to  the  city  of 
Ainsworth,  and  was  injured  at  the  station  of  his  destina- 
tion. There  was  no  claim  in  the  court  below,  nor  is  there 
any  here,  that  French's  injury  was  the  result  of  his  viola- 
tion of  any  rule  or  regulation  of  the  railroad  company. 
The  defense  of  the  railroad  company  interposed  in  the 
court  below*  was  that  as  the  train  on  which  French  was 
a  passenger  was  moving  rapidly  in  front  of  the  station 
platform  at  Ainsworth,  French  attempted  to  step  or  jump 
from  the  steps  of  the  coach  on  which  he  was  riding  to  the 
station  platform,  and  fell  and  was  thus  injured.  It  will 
thus  be  seen  that  the  railroad  company  assumed  that  the 
act  of  French  in  stepping  or  jumping  from  the  moving 
train  to  the  platform,  if  he  did  so  step  or  jump,  was  crimi- 
nal negligence  on  his  part  within  the  meaning  of  the 
statute  quoted.  We  do  not  decide  whether  this  assump- 
tion of  the  railroad  company  was  correct  or  not.  If 
French  jumped  or  stepped  from  the  moving  train  to  the 
platform,  the  act  may  have  been  such  as  to  permit  of  no 
other  inference  than  that  of  negligence  on  his  part,  as  in 
Chicago^  B.  d  Q.  R,  Co.  v.  Landauer,  36  Neb.,  642,  39  Neb., 
«03,  and  Woolaey  v.  Chicago,  B.  d  Q.  R.  Co.,  39  Neb.,  798; 
or  the  act  of  French  may  have  been  simply  evidence 
which  tended  to  prove  negligence  on  his  part,  as  in  Union 
P.  R.  Co.  V.  Porter,  38  Neb.,  226,  Chicago,  B.  d  Q.  R.  Co.  v. 
Hyatt,  48  Neb.,  161,  and  St.  Joseph  d  G.  I.  R.  Co.  v.  Hedge, 
44  Neb.,  448.  But  whether  the  act  of  French  was  evidence 
which  merely  tended  to  prove  negligence,  or  demanded 
an  inference  of  negligence  on  his  part,  depended  under 
the  peculiar  facts  and  circumstances  under  which  he 
stepped  or  leaped  from  the  train.  We  are  not  concerned 
here  with  the  question  whether  his  act  was  negligence  or 
45 
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evidence  which  tended  to  prove  negligence.  The  proposi- 
tion presented  to  us  is  the  correctness  of  the  finding  of 
the  jury  that  French  did  not  step  or  jump  from  the  train 
while  in  motion.  French's  theory  of  the  injury  was  that 
he  did  not  leave  his  seat  in  the  car  until  the  train  stopped 
at  Ainsworth;  that  he  then  went  out  to  the  platform 
of  the  car  and  stepped  down  on  the  lower  step  and  lifted 
one  foot  into  the  air  for  the  purpose  of  stepping  to  the 
station  platform, — the  car  in  the  meantime  standing  still, 
— and  while  he  was  thus  in  the  act  of  stepping  to  the 
platform  the  train  was  suddenly  jerked  forward,  throw- 
ing him  to  the  ground  and  partly  under  the  train;  and 
that  the  train  then  moved  up  a  short  distance" and  stopped 
the  second  time.  Some  four  or  five  witnesses  testified  to 
French's  version  of  the  accident,  and  some  fifteen  or  six- 
teen witnesses  contradicted  his  version  of  the  accident, 
more  or  less  directly  and  positively.  Some  of  the  circum- 
stances in  the  case  strongly  corroborate  French's  theory. 
The  first  assignment  of  error  argued  here  is  that  this  find- 
ing of  the  jury  in  favor  of  French's  theory  of  the  accident 
is  not  supported  by  sufficient  evidence.  We  think  it  is. 
We  did  not  hear  these  witnesses  testify;  we  have  had  no 
means  of  observing  them  or  their  demeanor.  The  credi- 
bility of  these  witnesses  was  for  the  jury;  and  because 
five  witnesses  testified  directly  that  a  thing  did  happen, 
and  sixteen  witnesses  testified,  more  or  less  directly,  that 
that  thing  did  not  happen,  this  court  cannot  say  that  the 
jury  was  wrong  in  believing  the  five  witnesses  instead  of 
the  sixteen.  {Omaha  Street  R.  Co,  v.  Craig,  39  Neb.,  601.) 
But  in  addition  to  this,  the  learned  district  judge  heard 
these  witnesses  testify,  and  he  has  put  the  seal  of  his 
approval  upon  their  verdict  on  this  question  by  overrul- 
ing the  motion  for  a  new  trial.  This  court  cannot  reverse 
the  finding  of  the  jury  because  a  greater  number  of  wit- 
nesses testified  against  the  finding  of  the  jury  than  testi- 
fied in  favor  of  its  finding.  French  having  shown  that 
the  railroad  company  was  a  common  carrier  of  passengers 
for  hire,  that  he  was  a  passenger  on  one  of  its  trains,  and 
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while  such  passenger  was  injured,  he  had  then  made  out 
hi^  case;  and  the  railroad  company,  to  escape  liability^ 
was  under  the  necessity  of  sho;wing  that  the  injury  for 
which  French  sued  was  the  result  of  his  criminal  negli- 
gence, or  the  result  of  a  violation  by  him  of  some  express 
rule  or  regulation  of  the  railroad  company  actually 
brought  to  his  notice.  It  was  the  opinion  of  the  jury  that 
the  carrier  had  not  done  this,  and  we  cannot  say  that  the 
conclusion  of  the  jury  on  that  subject  was  wrong. 

2.  The  next  assignment  of  error  which  we  notice  is  that 
the  damages  awarded  French  are  excessive,  and  appear 
to  have  been  given  under  the  influence  of  passion  and 
prejudice.  The  judgment  in  this  case  is  for  |6,300.  We 
find  nothing  in  the  record  which  we  think  justifies  us  in 
concluding  that  the  award  of  damages  in  this  case  was 
the  result  of  passion  or  prejudice  on  the  part  of  the  jury* 
But  are  the  damages  excessive  under  the  facts  in  evidence 
in  the  case?  French  when  injured  was  a  man  twenty- 
four  years  of  age,  in  good  health.  He  was  a  farmer  by 
occupation.  The  injury  consisted  of  a  cut  made  by  the 
flange  of  a  car  wheel  in  the  fleshy  part  of  his  heel,  and  the 
laceration  and  bruising  of  the  muscles  of  his  ankle  and  its 
being  severely  strained  and  twisted.  No  joints  were  dis- 
located and  no  bones  broken.  He  was  in  bed  some  eleven 
weeks,  during  which  time  he  suffered  more  or  less  pain. 
From  the  time  he  got  out  of  bed  until  the  autumn  of  the 
same  year  he  was  compelled  to  use  crutches  in  moving 
about,  and  it  would  seem  from  the  evidence  that  he  lost 
as  the  result  of  the  accident  about  a  yearns  time.  The 
case  at  bar  was  tried  in  November,  1892,  and  at  that  time 
be  appears  to  have  been  on  the  high  road  to  getting  well^ 
although  at  that  time  his  ankle  was  slightly  stiff  and 
tender  and  somewhat  sore.  He  was  not  permanently  in- 
jured by  the  accident,  as  that  term  is  generally  under- 
stood; that  is,  he  was  not  permanently  and  entirely  dis- 
abled. He  testified  that  he  could  not  do  as  much  work  by 
about  half  since  his  injury  as  before.  His  physician  tes- 
tified that  his  ankle  would  be  more  or  less  weak  always. 
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but  in  time  could  be  used  without  pain  or  other  incon- 
venience except  the  inconvenience  of  its  stiflfness;  that 
the  injured  parts  of  his  foot  had  been  and  were  constantly 
improving  and  that  he  might  almost  entirely  recover,  and 
that  he  presented  one  of  the  best  of  subjects  for  a  cure  by 
reason  of  his  youth  and  strength.  The  record  contains 
no  evidence  showing  what  French  was  capable  of  earning 
•either  before  or  after  the  injury;  nor  does  the  evidence 
disclose  that  he  suffered  any  great  or  excruciating  pains 
for  any  very  considerable  time.  He  incurred  an  expense 
of  1200  for  medical  attendance.  The  law  awards  dam- 
ages to  a  party  injured  through  the  negligence  of  another, 
not  as  a  punishment  of  the  negligent  party,  but  as  com- 
pensation for  the  pecuniary  loss  sustained  and  the  pain 
and  suffering  endured  by  the  injured  party.  {Fremont j  E, 
it  M.  V.  R.  Go.  r.  Ijeslie,  41  Neb.,  159.)  The  relation  exist- 
ing between  French  and  the  railroad  company  was  a  con- 
tractual one,  the  contract  of  the  railroad  company  being 
to  safely  carry  French  from  Omaha  to  Ainsworth  and 
safely  deliver  him  at  the  latter  place.  The  railroad  com- 
pany violated  this  contract,  and  French  is  entitled  to 
such  sum  as  damages  as  will  fully  compensate  him  for  the 
injury  and  loss  sustained  and  pain  suffered;  but  he  is 
not  entitled  to  such  damages  as  will  put  him  in  a  better 
position  than  he  would  have  been  in  had  the  railroad  com- 
pany not  violated  its  contract.  The  amount  of  damages 
awarded  French  by  the  judgment  under  consideration,  if 
invested  at  the  rate  of  interest  lawful  in  this  state,  would 
yield  an  annual  revenue  of  f (>30.  We  think  this  amount 
ex(»es8ive  in  view  of  the  evidence.  We  think  that  $5,000 
will  reimburse  French  for  the  necessary  and  reasonable 
liabilities  incurred  by  him  for  nursing  and  doctor's  bills, 
and  reimburse  him  for  all  time  lost  or  that  he  will  lose 
by  reason  of  this  injury,  and  amply  recompense  him  for 
all  pain  and  suffering  which  he  has  endured  or  may  en- 
dure by  reason  of  the  injury.  The  judgment  of  the  dis- 
trict court  is  therefore  reversed,  unless  the  defendant  in 
error  shall,  within  thirty  days  from  this  date,  file  with 
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the  clerk  of  this  court  a  remittitur  of  |1,300;  if  such 
remittitur  is  filed,  the  judgment  for  f5,000  will  be  af- 
firmed. 

Judgment  accordingly. 

Irvine,  C,  dissenting. 

I  cannot  concur  in  the  conclusion  of  the  court  permit- 
ting an  affirmance  of  this  judgment  on  plaintiff's  remit- 
ting 11^300.  Where  damages  are  wholly  unliquidated^ 
and  necessarily  determined  on  general  considerations 
without  definite  rules  of  admeasurement,  the  jury  is  the 
body  which  should  fix  them,  and  verdicts  should  not  be 
disturbed  unless  so  clearly  disproportionate  to  the  injury 
sustained  as  to  strike  the  mind  as  being  manifestly  ex- 
cessive. My* associates  think  this  judgment  to  be  of  this 
character,  and  in  this  I  agree  with  them;  but  I  cannot 
see  by  what  process  they  ascertain  that  f 5,000  is  reason- 
able, while  $6,300  is  so  grossly  excessive  as  to  call  for 
judicial  interference.  The  difference  between  the  two 
sums  is  too  small  to  afford  grounds 'for  distinction  where, 
as  in  this  case,  every  basis  of  mathematical  calculation  is 
absent,  and  the  elements  for  consideration  are  of  so 
speculative  a  nature  as  mental  and  physical  suffering  and 
bodily  inconvenience.  I  think,  measured  by  verdicts 
which  have  been  sustained  in  similar  cases,  a  much  larger 
remittitur  should  be  required,  but  on  a  matter  so  much 
involved  in  speculation  I  would  yield  my  individual  opin- 
ion to  the  combined  views  of  the  jury,  which  found  a  ver- 
dict for  $10,000,  of  the  trial  judge,  who  reduced  it  to 
f  6,300,  and  of  my  associates,  who  think  $5,000  a  proper 
sum;  but,  conceding  that  their  views  are  more  nearly 
right,  the  difference  between  the  judgment  rendered  and 
the  estimate  of  my  associates  is,  in  my  opinion,  too  slight 
to  justify  any  interference  with  the  judgment.  Either 
the  judgment  is  clearly  excessive  and  a  substantial  remit- 
titur should  be  required,  or  it  should  be  affirmed  as  it 
stands. 

NoRVAL,  J.,  concurs  in  the  foregoing  dissenting  opinion. 
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Filed  May  20, 1896.    No.  6588.  • 

1.  Hortgagres:  Assignment  of  One  of  Several  Notes.    The  assign- 

ment of  a  debt  secured  by  mortgage  carries  the  mortgage  with  it 
without  any  assignment  of  the  mortgage  itself,  and  where  there 
are  several  notes  secured  by  the  same  mortgage,  the  assignment 
of  one  operates  as  an  assignment  of  a  proportionate  interest  in  the 
mortgage.  Webb  v.  Hoselton,  4  Neb.,  308,  and  Studebaker  Bros.  Mfg. 
Co.  V.  McCargur,  20  Neb.,  500,  followed. 

2.  :  Assignment  of  Debt:   Rights  of  Pubchaser.    Where  the 

mortgage  debt  has  been  assigned,  a  purchaser  in  good  faith  with- 
out notice  of  the  assignment  will  be  protected  by  a  release  of  the 
mortgage  executed  by  the  original  mortgagee.  Whipple  t*.  Fowler, 
41  Neb.,  675,  followed. 

Z. :  Rights  of  Junior  Mortgagee.    A  Junior  mortgagee  who  has 

not  been  made  a  party  to  a  proceeding  foreclosing  a  senior  mort- 
gage is  entitled  thereafter  to  redeem  such  senior  mortgage  from 
the  purchaser  at  Judicial  sale.  Renard  t?.  Brown,  7  Neb.,  449,  fol- 
lowed. 

4.  :  .    Redemption  is  in  such  case  a  matter  of  right,  and 

the  court  may  not  deny  such  right,  because  its  exercise  would  be 
unprofitable. 

5.  Improvements:    Mortgages:     Judicial   Sales:     Rights  of   Pub- 

chasers.  For  the  purpose  of  redemption  a  purchaser  in  good  faith 
at  the  Judicial  sale,  believing  he  has  a  good  title,  will  be  entitled 
to  credit  for  improvements  made  upon  the  property;  but  one  who 
buys  with  notice  of  the  facts  is  not  a  purchaser  in  good  faith 
within  the  meaning  of  the  rule,  and  is  not  entitled  to  such  credit 
Higgiiibottom  v.  Benson,  24  Neb.,  461,  distinguished. 

Appeal   from  the  district  court  of  Butler  county. 
Heard  below  before  Wheeler,  J. 

W.  W.  Stowelly  for  appellants.  • 

A.  J.  Evans  and  E.  W.  Hale,  contra. 

Irvine,  0. 

Prior  to  June,  1890,  Nathan  B.  Cotrell  was  the  owner 
of  a  certain  lot  in  David  City,  upon  which  there  was  a 
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mortgage  in  favor  of  William  Stoddar.  In  June,  1890, 
Cotrell  conveyed  the  premises  to  Catherine  Neihardt,  she 
and  her  husband  executing  as  part  of  the  purchase  price 
three  notes,  and  a  mortgage  securing  such  notes  upon  the 
same  premises.  In  August,  Cotrell  sold  one  of  the  notes 
to  Cram  and  Myatt.  In  December,  Catherine  Neihardt 
sold  the  property  to  Sylvester  Youker.  In  connection 
with  this  transaction  the  Neihardts  executed  a  convey- 
ance of  the  property  to  Youker,  December  11.  On  the 
same  day  Cotrell  entered  a  marginal  release  of  his  mort- 
gage. Youker  executed  a  mortgage  for  $1,500  to  the 
Security  Savings  Bank,  and  Stoddar  released  his  first 
mortgage  and  took  another,  junior  to  that  of  the  savings 
bank,  for  f 900.  Cram  and  Myatt  then  began  this  action 
against  Cotrell,  Youker,  Stoddar,  and  the  savings  bank, 
setting  up  that  at  the  time  of  the  transactions  referred  to 
Youker  and  Stoddar  knew  that  the  plaintiffs  were  the 
owners  of  one  of  the  Cotrell  notes  and  that  Cotrell  had  no 
authority  to  release  the  mortgage,  and  praying  that  the 
release  be  canceled  in  so  far  as  it  affected  the  plaintiffs^ 
interest,  and  for  general  relief.  It  is  not  contended  that 
the  savings  bank  had  any  notice  of  the  plaintiffs'  rights, 
and  it  was  conceded  that  its  mortgage  was  superior  to 
plaintiffs'.  A  default  was  entered  against  all  the  defend- 
ants, but  no  decree  rendered  thereon.  Subsequently 
Stoddar  appeared,  and  on  his  motion  the  default  as  to 
him  was  set  aside  and  he  was  permitted  to  answer.  The 
answer  put  in  issue  the  claim  of  the  plaintiffs;  denied 
that  Stoddar  had  any  notice  of  their  interest  in  the  mort- 
gage, and  alleged  that  Stoddar  released  his  former  mort- 
gage and  took  the  latter  one  relying  upon  CotrelPs 
release  of  record.  Subsequently  Stoddar  filed  a  supple- 
mental answer  alleging  that  since  the  filing  of  his  former 
answer  his  mortgage  had  been  foreclosed  and  that  he 
had  purchased  the  mortgaged  premises  at  the  foreclosure 
sale  and  had  later  conveyed  the  same  to  his  wife;  that 
at  the  sale  the  premises  did  not  bring  enough  to  satisfy 
his  mortgage;  that  the  improvements  had  prior  to  the 
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foreclosure  been  destroyed  by  fire,  and  that  since  pur- 
chasing the  property  Stoddar  had  expended  |2,000  in  the 
erection  of  a  hotel  thereon ;  that  the  plaintiffs  had  notice 
of  the  pendency  of  said  foreclosure  proceedings  and  of 
said  sale.  There  was  a  reply  to  this  supplemental  an- 
swer, but  it  is  not  necessary  here  to  set  it  forth.  The 
court  found  the  issues  in  favor  of  Stoddar  and  dismissed 
the  case.    Plaintiffs  appeal. 

It  is  elementary  law  that  the  transfer  of  a  note  secured 
by  mortgage  transfers  the  mortgage  security  to  the  pur- 
chaser without  any  assignment  of  the  mortgage  itself, 
and  that  where  there  are  several  notes  secured  by  the 
same  mortgage  the  assignment  of  one  of  the  notes  is  an 
assignment  of  a  proportionate  interest  in  the  mortgage. 
(Webb  V.  Hoselton,  4  Neb.,  308;  Studebaker  Bros.  Mfg.  Co.  v. 
McCarguVj  20  Neb.,  500.)  By  the  assignment  of  one  of  the 
three  notes  by  Cotrell  to  the  plaintiffs  they  therefore  be- 
came entitled  to  the  benefits  of  the  mortgage,  and  Cotrell 
was,  after  the  assignment,  without  any  authority  to  re- 
lease the  mortgage  so  as  to  deprive  plaintiffs  of  their  se- 
curity. Nevertheless,  the  entrv  of  satisfaction  bv  the 
original  mortgagee  will  protect  a  subsequent  mortgagee 
in  good  faith  without  notice  of  the  fact  that  the  debt  was 
assigned  or  the  release  unauthorized.  (Whipple  i\  Foid^y 
41  Neb.,  675;  Mathetcs  v.  Jones,  47  Neb.,  616.)  In  the  case 
cited  certain  earlier  cases  which  might  be  taken  to  im- 
ply a  different  rule  were  distinguished.  In  addition  to 
those  cases  the  case  of  Bridges  v.  Bidicell,  20  Neb.,  185^ 
seems  to  afford  some  color  to  a  contrary  rule;  but  in  that 
case  the  mortgage  remained  of  record  unsatisfied,  and  a 
third  person,  with  such  mortgage  standing  unsatisfied  of 
record,  took  a  joint  conveyance  from  the  mortgagor  and 
the  mortgagee.  It  is  quite  evident  that  the  case  pro- 
ceeded upon  the  ground  that  the  purchaser  was  charged 
with  notice  of  the  assignee's  rights  from  the  fact  that  the 
mortgage  appeared  of  record  unsatisfied.  We  think, 
therefore,  that  the  rule  in  Whipple  v.  Fowler^  supra,  is  not 
in  confiict  with  any  other  decisions  and  it  should  be  ad- 
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hered  to.  The  question  whether  Stoddar  at  the  time  he 
took  his  second  mortgage  did  so  in  good  faith,  without 
notice  of  the  plaintiffs'  rights  or  Cotrell's  want  of  au- 
thority, is,  therefore,  the  controlling  question  as  to  the 
relative  priority  of  his  and  plaintiffs'  mortgage.  The 
court  found  in  favor  of  Stoddar,  and  while  from  a  review 
of  the  evidence  it  seems  to  the  writer  that  this  finding 
was  not  in  accordance  with  the  preponderance  of  proof, 
still  the  evidence  was  conflicting,  and  in  view  of  the  su- 
perior facilities  possessed  by  the  trial  court  for  weighing 
the  evidence  and  the  firmly  established  rule  of  this  court, 
the  finding  cannot  be  disturbed.  It  does  not  follow,  how- 
ever, that  the  court  was  justified  in  dismissing  the  case. 
The  plaintiffs'  cause  of  action  stood  confessed  by  all  the 
defendants  except  Stoddar,  and  it  is  quite  clear  that  but 
for  the  facts  set  up  in  the  supplemental  answer  the  plaint- 
iffs were  entitled  to  a  decree  re-establishing  the  Cotrell 
mortgage  as  security  to  the  plaintiffs'  note,  but  junior  to 
the  Stoddar  mortgage. 

The  plaintiffs  complain  that  the  court  erred  in  permit- 
ting the  supplemental  answer  to  be  filed.  There  was  no 
error  in  this,  because  while  the  facts  therein  set  up  con- 
stituted no  defense  to  the  action,  they  did,  as  will  now  be 
stated,  require  the  relief  granted  plaintiffs  to  be  different 
from  that  which  should  have  been  granted  in  the  absence 
of  such  facts.  The  plaintiffs  urge  that  there  was  no  proof 
offered  in  support  of  some  of  the  averments  of  the  supple- 
mental answer;  but  the  reply  thereto,  either  by  a  failure 
to  deny  or  by  negatives  pregnant,  admits  all  the  essential 
averments.  The  plaintiffs  were  not  made  parties  to  the 
foreclosure  suit,  and  were  not  bound  by  those  proceed- 
ings. The  mere  fact  that  they  had  notice  of  its  pendency 
did  not  make  them  parties  or  bind  them  by  the  decree. 
This  is  elementary.  The  foreclosure  and  sale  were  there- 
fore utterly  ineffectual  to  bar  plaintiffs'  mortgage.  A 
junior  mortgagee  who  has  not  been  made  a  party  to  the 
proceeding  foreclosing  the  senior  mortgage  has  there- 
after a  right  to  redeem   from   such  senior  mortgage. 
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{Renard  t\  Broumj  7  Neb.,  449.)  Therefore,  when  this 
foreclosure  was  properly  pleaded  in  the  present  case,  the 
facts  demanded  that  the  plaintiffs,  instead  of  merely 
having  their  mortgage  re-established,  should  be  permit- 
ted to  redeem  the  Stoddar  mortgage.  Why  the  court 
denied  this  relief  and  denied  plaintiffs  any  relief  the  rec- 
ord does  not  inform  us.  It  is,  however,  argued  in  sup- 
port of  the  action  of  the  trial  court  that  the  proof  showed 
that  the  land  had  not  sold  for  sufficient  at  the  foreclosure 
sale  to  pay  the  Stoddar  mortgage,  and  that  in  order  to 
redeem  the  plaintiffs  would  not  only  be  compelled  to  dis- 
charge this  mortgage,  but  would  also  be  compelled  to 
reimburse  Stoddar  for  the  improvements  made  upon  the 
land.  To  this  argument  there  are  at  least  two  answers. 
In  the  first  place  the  plaintiffs  had  a  legal  right  to  re- 
deem, whether  or  not  the  exercise  of  that  right  would  be 
profitable  to  them.  It  was  for  them  to  determine 
whether  they  should  exercise  the  right,  and  not  for  the 
court  to  deny  them  the  right,  because  in  its  opinion  its 
exercise  would  not  be  profitable.  In  the  second  place,  it 
is  not  true  in  this  case  that  in  redeeming  Stoddar  would 
be  entitled  to  a  credit  for  the  improvements  made  by  him. 
The  case  of  Higginhottofin  v.  Benson^  24  Neb.,  461,  relied 
upon  by  Stoddar  as  supporting  that  position,  was  a  very 
different  case.  The  rule  there  laid  down  was  that  where 
the  purchaser  at  a  judicial  sale  bought  in  good  faith,  be- 
lieving he  was  getting  a  perfect  title,  he  would  be  entitled 
to  a  credit  for  the  improvements.  Stoddar  was  not  a  pur- 
chaser in  good  faith  within  the  meaning  of  this  rule.  If 
he  did  not  know  of  plaintiffs'  rights  when  he  took  the 
mortgage,  he  learned  them  within  a  very  few  days  there- 
after. At  the  time  of  the  foreclosure  sale  this  very  suit 
was  pending  in  which  he  is  a  party.  He  had  full  notice 
of  all  the  facts.  A  mistake  of  law  would  not  protect  him. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  take  an  account  of  the 
amount  due  upon  the  Stoddar  mortgage  and  to  permit 

the  plaintiffs  to  redeem. 

Reversed  and  remanded. 
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Eij:.iot  Lowe  v.  Charles  E.  Vaughan.  g  ^i 
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Filed  May  20, 1896.    No.  6213.  68  688 

1.  Action  to  Beco^er  Purchase  Price  of  Cattle:  Vebdict  fob  Plaixtt-  JL-^I 

IFF.    £^7idence  examined,  and  held  sufficient  to  sustain  the  verdict. 

2.  Deposition:  Witnesses.    Where  from  the  deposition  of  a  witness  It 

appears  that  he  Is  a  non-resident  of  the  county,  It  is  unnecessary 
for  the  party  offering  the  deposition  In  evidence  to  prove  that  he 
is  not  present  In  court.    Sells  v.  Haggard,  21  Neb.,  367,  followed. 

8.  Sales:  Evidence.  Certain  evidence  examined,  and  held  to  be  rele- 
vant to  the  issues. 

4.  Instructions:  Exceptions:  Review.  To  present  for  review  the  pro- 
priety of  instructions  It  is  Indispensable  that  it  should  appear  af- 
firmatively from  the  record  that  exceptions  were  taken  to  the 
giving  of  the  instructions  complained  of. 

Error  from  the  district  court  of  Harlan  county. 
Tried  below  before  Beall,  J*. 

C.  G.  Flanshurgj  for  plaintiff  in  error. 

James  McNeny  and  J.  Q.  Thompsoriy  contra. 

Irvine,  C. 

This  was  an  action  by  the  defendant  in  error  against 
the  plaintiff  in  error  to  recover  for  certain  cattle  sold  and 
delivered  by  the  former  to  the  latter.  The  chief  defense 
was  payment.  A  trial  resulted  in  a  verdict  for  the  plaint- 
iff below  for  f 365.    Judgment  was  rendered  accordingly. 

It  is  contended  that  the  verdict  is  not  sustained  by  the 
evidence.  It  would  be  useless  to  review  the  evidence  at 
length.  There  is  a  controversy  between  the  parties  as  to 
what  were  the  terms  of  the  original  contract  of  sale. 
Both  parties  agree  that  after  the  cattle  had  been  shipped 
to  South  Omaha  and  there  sold,  a  further  controversy 
arose  in  regard  to  the  settlement,  and  that  some  arrange- 
ment was  made  whereby  a  settlement  was  to  be  effected, 
and  Lowe  gave  Vaughan  a  check  for  what  he  computed 
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to  be  the  amount.  Afterwards  Vaughan  concluded  the 
amount  had  not  been  correctly  computed.  Assuming 
that  the  argument  on  behalf  of  Lowe  is  well  founded, 
to  the  effect  that  there  is  not  sufficient  evidence  to  show 
that  the  check  given  was  not  for  the  proper  amount,  in 
view  of  the  settlement  finally  made,  still  there  is  a  direct 
conflict  as  to  the  disposition  made  of  this  check. 
Vaughan  testifies  that  after  some  effort  to  have  the 
amount  corrected  he  returned  the  check  to  Lowe  and 
that  the  money  was  never  paid  him.  Lowe  testifies  that 
Vaughan  kept  the  check  some  time  and  then  Lowe  took 
it  up,  paying  its  amount  to  Vaughan  at  the  time.  This 
conflict  in  the  evidence  forbids  our  disturbing  the  verdict. 

The  deposition  of  one  Blanchard  was  offered  in  evi- 
dence and  received  over  the  objection  of  Lowe.  It  is 
contended,  first,  that  no  foundation  was  laid  for  the  use 
of  the  deposition.  There  w^as  no  direct  independent  evi- 
dence that  facts  existed  permitting  the  use  of  a  deposi- 
tion; but  it  appears  from  the  deposition  itself,  as  well 
as  from  the  testimony  of  witnesses  in  the  case,  that 
Blanchard  w^as  a  commission  man  doing  business  and 
living  in  South  Omaha.  There  was  certainly  no  pre- 
sumption that  he  was  present  in  Harlan  county  at  the 
time  of  the  trial.  The  presumption  is,  on  the  contrary, 
that  he  was  at  the  place  of  his  residence  and  of  his  busi- 
ness. {Sells  t\  Haggard^  21  Neb.,  357.)  There  is  a  further 
objection  to  the  deposition  on  the  ground  that  it  was  im- 
material. This  objection  is  directed  to  the  whole  depo- 
sition, and  was  not  well  taken  if  any  portion  of  the  depo- 
sition was  relevant.  Vaughn  had  testified  that  the 
settlement  was  effected  upon  the  basis  of  the  weight 
of  the  cattle  at  South  Omaha.  In  his  deposition  Mr. 
Blanchard  testified  to  such  weights;  and  this  became  an 
important  feature  in  ascertaining  w^hether  Lowe's  check 
was  for  the  price  of  the  cattle  as  finally  agreed  upon. 

In  rebuttal,  a  witness  w^as  called  and  permitted  to 
testify  that  on  the  trial  of  the  case  in  the  county  court 
Lowe  had  testified  that  he  had  the  check,  referred  to  in 
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the  testimony,  at  his  home.  When  Lowe  was  cross-ex- 
amined on  this  trial  he  was  asked  whether  he  had  not  so 
testified  on  the  former  trial.  He  practically  admitted 
that  he  had  done  so.  Counsel  now  argue  that  it  was 
erroneous  to  permit  this  testimony  in  rebuttal  after 
Lowe's  admission  in  cross-examination.  The  testimony 
was  admissible,  however,  for  another  purpose  than  im- 
peachment On  this  trial  Lowe  had  testified  that  he  left 
the  check  with  his  attorney  and  that  it  was  lost.  There 
was  a  dispute  as  to  the  precise  amount  of  the  check.  Its 
production  was  of  some  relevancy  for  that  reason,  and 
had  it  been  produced  it  might  have  thrown  light  upon  the 
controverted  point  as  to  whether  it  had  been  returned  as 
rejected  or  on  payment  of  its  amount  Therefore  we 
think  that  Vaughan  was  entitled  to  show  statements  by 
Lowe  as  to  its  whereabouts  as  independent  admissions 
of  the  adverse  party,  tending  in  some  degree,  however 
slightly,  to  disclose  a  concealment  of  evidence. 

Complaint  is  made  of  the  giving  of  one  instruction. 
The  record  does  not  show  that  any  exceptions  were  taken 
to  the  instructions,  and  for  this  reason  they  cannot  be 
reviewed.  It  is  true  that  there  appears  in  the  record  a 
bill  of  exceptions  containing  evidence  received  on  a  mo- 
tion to  correct  the  record  by  making  it  show  that  proper 
exceptions  were  taken;  and  a  motion  for  that  purpose 
also  appears;  but  there  is  no  record  of  any  order  upon 
the  motion  and  no  exceptions  were  in  fact  entered. 


Judgment  affirmed. 


48  (&3 

49  496 

50  714 

Kansas  City  &  Omaha  Railroad  Company  v.  Oliver  C.  JL  «« 

Rogers.  gg  m 

JO     ARS 

Filed  May  20, 1896.    No.  6601.  ^1     64 

1.  Bailroad  Companies:  Setti:^o  Out  Fire:  Damaqbs:  Evidence.  In 
an  action  against  a  railroad  company  for  setting  out  fire  upon  its 
right  of  way  which  spread  to  the  lands  of  the  plaintiff  and  de- 
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stroyed  trees  thereon  the  plaintiff  testified  as  to  the  value  of  the 
trees.  On  cross-examination  he  said  that  in  estimating  their  value 
he  considered  what  they  were  worth  to  him  as  ornamental  trees 
and  as  adding  to  the  value  of  the  land.  Held,  That  a  motion  to 
strike  out  his  testimony  as  to  value  was  properly  overruled. 

2.  Fires.    Section  62  of  the  Criminal  Code,  making  it  a  misdemeanor  to 

set  fire  to  woods  and  prairies,  applies  to  fires  set  out  on  the  lands 
of  another,  and  not  on  one's  own  land. 

3.  Instructions:  Issues.    It  is  reversible  error  to  state  to  the  jury  prop- 

ositions of  law  not  applicable  to  the  issues  or  evidence,  where  such 
statements  might  have  a  prejudicial  effect  upon  the  losing  party. 

4.  Bailroad  Companies:  Setting  Out  Fire:   Damages.    In  an  action 

for  negligently  setting  out  fire  destro3ing  trees  on  the  land  of  the 
plaintiff  the  measure  of  damages  is  the  damages  suffered  by  such 
trees.    Fremont,  E.  d  M,  Y.  R.  Co,  v.  Crum,  30  Neb.,  70,  followed. 

5. :  :  .    In  ascertaining  such  damages  the  inquiry 

should  be  not  alone  as  to  the  value  of  the  trees  before  their  injury, 
but  should  be  as  to  the  difference  in  value  before  and  after  the  fire. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J. 

M.  A.  Hartigariy  John  HartigaUy  and  M.  A.  Reed^  for 
plaintiff  in  error. 

A.  H.  Bowen,  contra. 

Irvine,  C. 

Rogers  sued  the  railroad  company,  charging  that  in 
September,  1891,  it  negligently  omitted  to  keep  its  right 
of  way  free  from  combustible  materials,  and  permitted 
large  quantities  of  grass  and  weeds  to  accumulate  upon 
its  right  of  way  near  the  premises  of  the  plaintiff,  and 
that  the  servants  of  the  railroad  company  negligently  set 
fire  to  the  grass,  weeds,  and  combustible  materials  accu- 
mulated on  the  right  of  way  and  negligently  permitted 
said  fire  to  pass  upon  the  lands  of  the  plaintiff,  whereby 
204  forest  trees,  of  the  value  of  |300,  were  burned  and 
destroyed.  TJie  answer  amounted  to  a  general  denial. 
There  was  a  verdict  and  judgment  for  the  plaintiff  for 
^200,  which  the  railroad  company  seeks  to  reverse. 
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It  was  established,  without  contradiction,  that  two  em- 
ployes of  the  railway  company  were  engaged  in  burning 
the  grass  and  weeds  from  the  right  of  way;  the  fire 
escaped  from  their  control  and  spread  upon  plaintiff's 
land,  burning  his  trees.  The  plaintiff  was  asked  to  state 
to  the  jury  what,  in  his  opinion,  would  be  the  fair  and  rea- 
sonable value  of  the  trees  immediately  before  the  fire* 
An  objection  to  this  question  was  overruled,  and  he  an- 
swered, "About  a  dollar  apiece."  On  cross-examination 
he  was  asked  to  state  the  basis  of  this  valuation,  and  he 
answered :  "Because  they  were  worth  that  to  me  as  orna- 
mental trees."  "Q.  What  are  the  elements  that  enter 
into  the  estimate  that  you  have  made?  A.  Adding  to 
the  value  of  the  land  and  the  farm."  The  defendant  then 
moved  to  strike  out  all  his  testimony  in  regard  to  value, 
because  not  based  on  proper  considerations.  It  was  held 
in  Fremmty  E.  d  M.  V.  R.  Co.  r.  Crum,  30  Neb.,  70,  that  in 
such  a  case  the  measure  of  damages  is  not  the  deprecia- 
tion in  the  value  of  the  land  because  of  the  destruction 
of  the  timber,  but  is  the  amount  of  damages  suffered  by 
the  timber  by  reason  of  the  fire.  On  the  trial  both  sides 
proceeded  upon  the  assumption  that  this  rule  of  damages 
was  correct.  The  only  difference  in  the  two  cases  is  that 
in  the  Crum  case  the  trees  seem  to  have  been  of  natural 
growth,while  in  the  case  at  bar  they  had  been  planted 
and  cultivated.  It  is  suggested  in  the  briefs  that  this 
difference  may  for  some  purposes  mark  a  distinction  in 
the  rule,  but  we  cannot  perceive  it.  The  contention  of 
the  defendant  in  regard  to  the  evidence  referred  to  is  that 
the  answers  of  the  witness  on  cross-examination  showed 
that  his  estimate  of  the  value  was  not  within  the  rule  in 
the  Crum  case.  It  was,  however,  said  in  the  Crum  case 
that  the  inquiry  should  be  as  to  the  value  of  the  trees  as 
standing  timber,  and  not  the  market  price  for  trans- 
plantation as  shade  or  ornamental  trees.  The  reason 
given  in  the  opinion  was  that  the  latter  valuation  would 
require  an  inquiry  into  the  cost  of  transplanting  and 
transporting,  and  would  depend  upon  the  existence  of  a 


656  NEBRASKA  REPORTS.  [Vol.  48 


Kansas  City  &  O.  R.  Go.  v.  Rogers. 


Hufficient  market  for  such  trees.  If  the  market  value  is 
not  a  proper  test,  and  if  their  value  must  be  determined 
as  standing  timber,  then  it  follows  that  it  is  not  only 
proper,  but  absolutely  necessary  to  consider  their  value 
with  reference  to  the  land  in  the  situation  in  which  they 
stood,  and,  so  viewed,  the  witness'  testimony  was  mate- 
rial and  competent,  and  the  court  properly  refused  to 
strike  it  out.  If  we  should  hold  that  the  value  must  be 
estimated  without  regard  to  the  market  value  for  the  pur- 
poses of  transplanting,  as  the  Crum  case  holds,  and  also 
without  regard  to  the  value  of  the  trees  as  they  stood  with 
reference  to  the  farm  and  as  affecting  its  value,  we  would 
practically  hold  that  no  value  could  be  established,  and 
we  should  certainly  be  attempting  to  create  distinctions 
imperceptible  without  the  use  of  some  instrument  of  high 
magnifying  power.  In  the  case  of  Bailey  v.  Chicago^  M.  d 
St.  P.  R.  Co.,  54  N.  W.  Rep.  [S.  Dak.],  596,  the  supreme 
court  of  South  Dakota  follows  the  rule  of  damages  laid 
down  in  the  Crum  case,  and  in  the  course  of  the  opinion 
holds  that  evidence  of  a  character  similar  to  that  here 
complained  of  is  irrelevant,  but  the  question  was  not 
presented  by  the  record  in  such  a  manner  as  to  permit  a 
reversal,  and  Bennett,  P.  J.,  dissented  upon  this  point  in 
a  forcible  and,  to  my  mind,  a  most  convincing  opinion. 

The  court,  at  the  request  of  the  plaintiflF,  gave  the  two 
following  instructions: 

"1.  Section  62  of  the  Criminal  Code  of  the  state  of  Ne- 
braska, at  page  880  of  the  Compiled  Statutes  of  1887, 
makes  it  a  misdemeanor  to  set  fire  to  any  woods,  prairies, 
or  other  grounds  whatsoever  in  this  state.  This  statute 
reads  as  follows: 

*  ^Sec.  62.  (Setting  fire  to  woods  and  prairies.) — If  any 
person  or  persons  shall  willfully  and  intentionally,  or 
negligently  and  carelessly,  set  on  fire,  or  cause  to  be  set 
on  fire,  any  woods,  prairies,  or  other  grounds  whatsoever, 
in  any  part  of  this  state,  it  shall  be  deemed  a  misde- 
meanor, and  every  person  so  offending  shall  be  punished 
by  a  fine  of  not  less  than  five  (5)  dollars  nor  more  than 
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one  hundred  (100)  dollars,  and  by  imprisonment  in  the 
county  jail  for  not  less  than  one  month  nor  more  than 
six  uKmths;  Provided ^  That  this  section  shall  not  extend 
to  any  person  who  shall  set  on  fire,  or  cause  to  be  set  on 
fire,  any  woods  or  prairies  adjoining  his  or  her  own  farm, 
plantation,  field,  or  enclosure,  for  the  necessary  preser- 
vati(m  thereof  from  accident  by  fire,  between  the  first  day 
of  March  and  the  last  day  of  November,  by  giving  to  his 
OP  her  neighbors  two  days'  notice  of  such  intention ;  Pro- 
ridrdy  also^  That  this  section  shall  not  be  construed  to  take 
away  any  civil  remedy  which  any  person  may  be  entitled 
to  for  any  injury  which  may  be  done  or  received  in  conse- 
<iuence  thereof/ 

"You  are  further  instructed  that  every  one  has  a  right 
to  presume  that  no  one  will  be  guilty  of  a  misdemeanor, 
and  is,  therefore,  under  no  obligation  to  anticipate  such 
negligence  to  guard  against  it;  therefore,  if  you  find  that 
the  defendant,  or  its  agents  or  employes,  negligently  or 
<*arelessly  set  fire  to  the  material  upon  its  right  of  way, 
and  that  such  fire  destroyed  plaintiff's  property,  the 
defendant  will  be  liable  for  the  damage. 

"2.  If  you  find  from  the  evidence  that  the  destruction 
of  the  plaintiff's  trees  was  the  result  of  fire  set  out  by  the 
agents  or  emploj^es  of  defendant,  then  you  will  find  for 
the  plaintiff  and  assess  his  damage  at  such  sum  as  may 
be  warranted  by  the  evidence.  Modified  by  the  court: 
Provided  you  find  that  said  fire  was  set  out  negligently 
and  carelessly." 

The  court  should  not  have  given  the  first  instruction. 
The  section  referred  to  does  not  make  it  a  misdemeanor 
for  a  man  to  set  out  fire  upon  his  own  land.  To  hold  that 
it  does  so  would  require  an  interpretation  of  the  proviso 
which  would  give  him  the  privilege  of  setting  out  fire 
upon  woods  or  prairies  adjoining  his  land,  within  certain 
seasons,  and  upon  giving  notice  thereof  to  neighbors, 
where  he  would  not  have  any  such  right  upon  his  own 
land.  Therefore,  the  section  had  no  application  to  this 
case.  Powers  v.  Craig,  22  Neb.,  621,  was  a  case  where  fire 
46 
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had  been  set  out  on  lands  of  another.  Even  if  the  sec- 
tion did  apply  to  sueh  a  ease  as  this,  its  violation  would 
only  be  evidence  of  negligen(*e  and  would  not  create  a 
liability  as  a  matter  of  law.  {Vhmujo^  li,  dt  Q.  R.  fV>.  r. 
Metcalf,  44  Neb.,  848;  (hmha  d-  R,  V.  R.  Co.  v.  Talbot,  48 
Neb.,  ()27.)  The  instruction  was  ostensibly  ^iven  for  the 
purpose  of  avoiding  any  inference  as  to  contributory  neg- 
ligence; but  contributory  negligence  was  not  pleaded, 
and  it  is  not  contended  that  any  existed.  If  the  court 
saw  tit  to  cover  this  subject,  it  might  ver>'  proi)erly  have 
done  so  by  a  peremptory  instruction  that  the  question  of 
contributory  negligence  was  not  involved.  But  the  re- 
cital of  this  statute  was  inapplicable  to  the  case,  and, 
without  further  explanaticm,  was  necessarily  prejudicial 
to  the  defendant.  The  sec<md  instruction  was  free  from 
error  after  it  had  been  modified  by  the  court.  The  objec- 
tion made  to  it  is  that  it  directed  damages  to  be  assessed 
at  such  sum  as  "may  be  warranted  by  the  evidence."  The 
sixth  instruction,  given  at  defendant's  recjuest,  defined 
the  measure  of  damages,  it  is  true  not  directly,  but  by 
such  strong  implication  that  it  cured  any  error  which 
may  have  existed  independently  thereof  in  the  second 
instruction  given  at  plaintiff's  request. 

The  remaining  assignments  go,  in  effect,  to  the  suffi- 
ciencv  of  the  evidence.  We  think  the  evidence  was  in- 
siitti<-ient  on  the  question  of  damages.  If  the  damage  to 
the  trees,  and  not  the  injury  to  the  freehold,  is  the  proper 
measure,  then  it  follows  that  the  damages  should  be 
ascertained  by  deducting  from  the  value  of  the  trees 
before  the  fire  their  value  thereafter.  In  Fremonij  E,  tt 
3/.  r.  R,  Co.  r.  Cruniy  supra,  there  was  evidence  from  which 
the  latter  value  <*ould  be  ascertained.  It  is  contended 
that  the  evidence  in  this  case  show's  that  the  trees  after 
the  fire  were  of  no  value;  but  we  cannot  view  the  evi- 
dence in  this  light.  It  appears  that  the  trees  were  killed 
and  that  they  were  afterwards  removed.  The  plaintiff 
took  two  wagon  loads  home  for  use  as  fire-wood,  and  gave* 
the  remainder  to  a  neighbor  as  compensation  for  his 
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assistance  in  removing  them.  The  argument,  in  effect, 
is  that  the  trees  were  without  value  because  the  plaintiff 
received  no  money  therefor,  but  this  is  a  non  sequitur. 
The  flre-wood  he  obtained  was  presumably  of  some  value, 
as  was  also  the  timber  which  he  gave  to  his  neighbor. 
The  evidence  affords  no  basis  for  permitting  a  remittitur, 
even  if  the  error  in  giving  the  first  instruction  did  not 
require  a  reversal. 

Reversed  and  bemandbd. 


Julia  D.  Stephens,  appellee,  v.  Charles  Harding 

ET  AL.,  appellants. 
Filed  June  2, 1896.    No.  6644. 

1.  Pleading.    Under  our  system  of  pleading  the  nature  of  an  action  is 

determined  not  alone  by  the  prayer  for  relief,  but  also  from  the 
character  of  the  facts  alleged. 

2.  Vendor  and  Vendee:  Action  fok  Purchase  Price:  Pleading.    Pe- 

tition examined,  and  held  to  state  a  cause  of  action  for  the  pur- 
chase price  of  land  under  a  parol  agreement  to  convey,  upon  per- 
formance thereof  by  the  plaintiff. 

3.  :   Parol  Agreement:  Recovery  for  Purchase  Price.    The 

rights  and  liabilities  of  parties  to  a  parol  agreement  for  the  con- 
veyance of  real  property  are  not  necessarily  reciprocal.  One  who 
enters  into  possession  of  land  under  a  parol  promise  by  the  owner 
to  convey,  the  latter  subsequently  fully  performing  by  the  tender 
of  a  good  and  sufficient  deed,  may  be  liable  in  an  action  for  the 
purchase  price,  although  such  possession  be  not  of  itself  such  part 
performance  as  would  entitle  him  to  an  action  for  specific  per- 
formance of  the  contract. 

4.  Parties:  Defect:  Waiver.    Objections  on  the  ground  of  a  defect  of 

parties  must  be  raised  by  answer  or  demurrer;  otherwise  it  will 
be  deemed  to  have  been  waived. 

5.  Becovery  for  Purchase  Price  of  Land.    Evidence  examined,  and 

held  to  sustain  the  decree  appealed  from. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Wheeler,  J. 


48    OS0| 
48 
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The  facts  are  stated  in  the  opinion. 

H.  Gilkeson  and  Robertson^  Wigton  d  Whithaniy  for  ap- 
pellants: 

The  petition  does  not  state  a  cause  of  action.  (Fatcler 
r.  ;<iitherland,  9  Pac.  Rep.  [Cal.],  674;  Baker  v.  Wisioell,  17 
Neb.,  52;  Wood  v.  Thornly,  58  111.,  469;  Vlark  v.  Clark,  13 
N.  E.  Rep.  [111.],  555;  Miller  v.  Zufall,  6  Atl.  Rep.  [Pa.], 
350;  Story  v.  Blacky  1  Pac.  Rep.  [Mont],  7.) 

There  is  a  vital  defect  of  parties  defendant.  (22  Am.  & 
Eng.  Ency.  Law,  pp.  1065-1068;  Fry,  Specific  Perform- 
ance, sec.  118;  Herrington  v.  Hubbard,  1  Scam.  [111.],  569.) 

The  evidence  fails  to  show  such  acts  of  part  perform- 
ance as  will  take  the  case  out  of  the  statute  of  frauds. 
(Poland  V,  (y Connor,  1  Neb.,  50;  Morgan  v.  Bergen,  3  Neb., 
209;  Baker  r.Wisicell,n^eh.,h2',  Wood  v.  Tkornly,  miW., 
465;  Wooldridge  v.  Hancock,  6  S.  W.  Rep.  [Tex.],  818.) 

A  contract,  to  be  capable  of  part  performance,  must  be 
a  completed  one.  The  terms  must  all  be  agreed  upon. 
An  incompetent  agreement  cannot  be  enforced.  (Fry, 
Sixuific  Performance,  sees.  394,  418;  Whaley  r.  Bagnel,  1 
Bro.  P.  C.  [Eng.],  345;  Hunt  v.  Lipp,  30  Neb.,  469;  Wailace 
r.  KappUyv,  103  111.,  229.) 

M,  B,  Iieene  and  Clark  d  Allen,  contra. 

Post,  C.  J. 

This  is  an  appeal  by  the  defendants  herein  from  a  decree 
of  the  district  court  for  Saunders  county.  The  first  prop- 
osition argued  on  this  hearing  is  that  the  petition  upon 
which  the  cause  was  heard  in  the  trial  court  fails  to  state 
a  cause  of  action.  It  is  therein  alleged  (1)  that  the  plaint- 
iflf,  on  or  about  September  20,  1889,  being  the  owner  of  a 
tract  of  land  in  Saunders  county,  which  is  particularly 
described,  and  a  certain  creamery  situated  thereon,  en- 
tered into  a  verbal  agreement  with  the  defendants  as 
partners,  doing  business  in  the  nam!e  of  Harding  Bros., 
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whereby  she  promised  and  agreed  to  convey  to  said  de- 
fendants the  land  described,  together  with  the  creamery 
mentioned,  and  trade  incident  thereto,  in  consideration 
whereof  the  defendants  promised  and  agreed  to  pay  to 
her  |765  in  merchandise,  being  part  of  a  stock  of  goods 
then  owned  by  them,  and  to  assume  and  pay  a  mortgage, 
then  a  lien  upon  said  real  estate,  amounting  to  |700.  (2.) 
"In  pursuance  of  said  agreement  the  plaintiff  gave  pos- 
session of  said  premises,  creamery,  and  traded  to  the  de- 
fendants and  discharged  and  dismissed  her  hands  operat- 
ing said  creamery.  The  defendants  are  still  in  possession 
of  said  creamery  and  trade.  (3.)  On  or  about  December 
23,  1889,  the  plaintiff  tendered  to  defendants  a  deed  of 
said  land,  duly  signed  and  acknowledged,  and  demanded 
said  goods,  but  the  defendants  refused  to  deliver  them. 
The  sum  of  |765,  with  interest  from  the  23d  day  of  De- 
cember, 1889,  the  value  of  said  goods,  is  therefore  due 
the  plaintiff  from  the  defendants,  no  part  of  which  has 
been  paid.  The  plaintiff  therefore  prays  judgment 
against  the  defendants  for  $765,  with  interest  from  the 
23d  day  of  December,  1889,  and  costs  of  suit;  and  in  case 
said  defendants  fail  to  pay  said  judgment  by  a  day  to  be 
named  by  the  court,  that  said  premises  may  be  sold,  and 
so  much  of  the  proceeds  as  are  required  may  be  applied 
to  the  payment  of  said  judgment." 

It  should  be  here  observed  that  the  only  objection  inter- 
posed to  the  petition  in  the  district  court  was  by  a  general 
demurrer, upon  which  the  record  discloses  no  ruling;  but, 
assuming  that  the  objection  is  properly  made  for  the  first 
time  in  this  court,  it  is,  we  think,  without  merit.  Under 
our  system  of  pleading  the  nature  of  an  action  is  de- 
termined not  alone  by  the  prayer  for  relief,  but  also 
from  the  character  of  the  facts  alleged.  (Pomeroy,  Spe- 
cific Performance  of  Contracts,  sec.  480;  Kinkead,  Code 
Pleading,  sec.  66;  Sternherger  v.  Mcdorern,,  56  N.  Y.,  12; 
Missouri  Valley  Land  Co.  r.  BushncU,  11  Neb.,  193.)  Tested 
by  the  allegations  of  the  petition,  which,  for  the  purpose 
of  this  objection,  must  be  taken  as  admitted,  the  a4>Tee- 
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ment  appears  to  have  been  fully  executed  on  the  part  of 
the  plaintiffy  while  the  defendants,  who  went  into  posses- 
sion by  virtue  of  said  agreement,  continued  to  hold,  pre- 
sumably, thereunder,  and,  having  accepted  the  fruits  of 
the  contract,  they  should  not  now  be  heard  to  say  that  the 
plaintiff  is  without  remedy  for  the  breach  thereof  by 
them.  The  clause  alleged  differs  essentially  from  an  ac- 
tion for  the  specific  performance  of  said  contract,  which, 
as  conceded  by  plaintiff's  counsel,  would  not  lie,  for  the 
reason  that  the  goods  to  be  delivered  to  her  were  not  sep- 
arated from  the  sto(*k  owned  by  defendants,  and  could 
not,  therefore,  be  identified.  Nor  is  it  material  to  inquire 
whether  there  has  been  such  a  part  performance  of  the 
agreement  as  to  remove  it  from  the  operation  of  the  stat- 
ute of  frauds, — in  other  words,  to  determine  whether  the 
agreement  for  the  conveyance  of  the  land  would,  under 
the  facts  allege<l,  be  enforced  at  the  suit  of  the  defend- 
ants. It  is  sufficient  that  they  purchased  the  plaintiff's 
property,  that  they  remain  in  possession  thereof  under 
their  contract,  and  refuse  to  pay  the  consideration  agreed 
therefor.  Viewed  as  an  action  for  damage  on  ac(*ount  of 
the  breach  of  a  contract  by  defendants,  the  petition 
certainly  states  a  cause  of  action,  and  its  designation  by 
the  district  court  as  an  action  for  specific  performance  is 
without  significance. 

Regarding  defendants'  second  proposition,  viz.,  that  the 
contract  alleged  is,  in  view  of  the  evidence  adduced,  void 
under  the  provisions  of  the  statute  of  frauds,  it  may  be 
said  that  they  are  shown  to  have  taken  possession  under 
the  contract  with  the  apparent  intention  of  performing 
all  the  conditions  thereby  imposed  upon  them.  Among 
other  facts  elicited  which  tend  strongly  to  sustain  the 
findings  of  the  district  court  are  the  following  communi- 
cations addressed  to  a  bank  at  Valparaiso,  and  refer  to 
the  creamery  in  question : 

"Wahoo,  Neb.,  Sept.  24, 1889. 

"A*.  A'.  Johnson,  Valpanmo,  Neb. — Sir:  We  have  rented 
the  rreamery  at  this  point  and  bought  the  one  at  you^ 
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place  of  Mr.  Stephens,  and  expect  to  ship  the  cream  here 
for  the  present,  as  the  Valparaiso  creamery  is  not  in  a 
condition  to  be  run.  Will  probably  not  try  to  operate  at 
yonr  place  before  next  spring.  The  farmers  will  natu- 
rally want  to  know  who  we  are  and  whether  or  not  we 
are  responsible.  Will  you  kindly  take  the  trouble  to  look 
us  up  so  we  may  refer  them  to  you?     ♦     ♦     ♦ 

"Yours  truly,  Harding  Bros.'^ 

"Wahoo,  Neb.,  Oct  4,  '89. 
"/?.  K.  Johnson,  YalparalHo — Sir:  We  enclose  for  credit 
at  your  bank,  subject  to  check,  Omaha  draft  for  $118.60, 
and  shall  check  this  out  in  payment  of  the  little  cream 
bought  during  the  last  few  days  of  September,  that  we 
had  charge  of  creameiy. 

"Yours  truly,  Harding  Bros." 

Defendants  also  drew  checks  against  their  account 
with  the  bank  named,  upon  the  margin  of  which  was 
printed  the  following  card:  "Harding  Bros.  Valparaiso 
Creamery."  According  to  the  testimony  of  the  plaintiflE's 
husband,  who  conducted  the  transaction  in  her  behalf, 
the  defendants,  a  few  days  subsequent  to  the  agreement 
alleged,  sent  a  representative,  Mr.  Garten,  to  Valparaiso, 
with  instructions  to  invoice  the  property  belonging  to  the 
creamery,  including  cans,  churns,  engines,  etc.  On  the 
completion  of  the  inventx)ry  he,  Garten,  demanded  the 
keys  of  the  creamery,  and  being  informed  that  the  locks 
were  broken  he  proceeded  to  nail  up  the  doors.  On  No- 
vember 14,  1889,  defendants  addressed  plaintiff's  hus- 
band as  follows,  referring  to  the  creamery  property: 

"•/.  R,  Stephens,  Valparaiso — Dear  Sir:  The  following 
items  are  necessary  to  the  perfecting  of  your  title: 

"No.  8,  aflBdavit  to  show  that  Joel  R.  Stephens  is  the 
same  as  Joel  Stephens  in  No.  9. 

"No.  9,  affidavit  to  show  that  Charles  L.  Pulver  is  the 
same  person  as  Charles  Pulver  in  No.  8. 

"No.  9,  quitclaim  deed  from  Charles  Pulver  either  to  us 
or  his  grantee,  J.  R.  Stephens. 
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"No.  13,  quitclaim  deed  from  wife  of  Charles  L.  Pulver. 
"Yours  truly,  Harding  Bros." 

On  December  12,  following,  Mr.  Stephens  addressed 
defendants  as  follows : 

^^Harding  Bros.,  Winner — Genti.emen:  After  a  great 
deal  of  trouble  and  vexation  I  have  been  able  to  obtain 
all  the  additional  papers  you  require  regarding  title  to 
creamery  property.  I  cannot  come  myself  on  account  of 
other  business,  and  hereby  authorize  Mr.  J.  E.  Saunders 
to  settle  with  you  for  me,  and  I  will  accept  as  final  any 
settlement  that  he  may  make. 

"Yours  truly,  J.  R  Stephens." 

To  which  defendants  replied,  but  without  date,  as  fol- 
lows: 

"J.  R.  Stephens — Sir:  Mr.  Saunders  presented  your  let- 
ter to-day.  Not  having  heard  anything  from  you,  we 
concluded  you  had  dropped  the  matter  entirely,  and  we 
have  accordingly  made  other  arrangements.  We  cannot 
use  your  property. 

"Yours  truly,  Harding  Bros." 

It  is  not,  as  intimated,  necessary  to  determine  what 
acts  of  part  performance  are  essential  to  satisfy  the  re- 
quirements of  the  statute.  It  may  for  the  purpose  of  this 
discussion  be  assumed  that  the  defendants  could  not 
upon  the  facts  disclosed  maintain  an  action  for  the  spe- 
cific performance  of  the  contract.  But  of  what  avail  is 
that  fact  to  them  in  an  action  by  the  party  who  has  fully 
performed?  The  plaintiff  could  do  no  more  than  deliver 
possession  under  the  contract  and  make  tender,  as  she 
did,  of  conveyances  which  would  pass  the  title  in  fee- 
simple,  subject  to  the  mortgage  lien.  Having  fully  per- 
formed on  her  part,  at  the  request  of  the  defendants,  she 
is  entitled  to  recover  for  the  breach  of  the  contract,  not- 
withstanding its  subsequent  repudiation  by  defendants. 

It  is  next  insisted  that  there  is  a  defect  of  parties  de- 
fendant, inasmuch  as  the  representatives  of  George  W. 
Harding,  a  member  of  the  firm  of  Harding  Bros.,  who 
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died  since  the  cause  of  action  accrued,  are  not  joined  as 
defendants  herein.  There  is,  however,  no  force  in  that 
objection,  for  the  reason  that  it  was  not  raised  in  the  dis- 
trict court,  either  *by  answer  or  demurrer.  Where  the 
defect  of  parties  does  not  appear  upon  the  petition,  objec- 
tion on  that  ground  must  be  raised  by  answer,  otherwise 
it  will  be  deemed  to  have  been  waived.  (Code  of  Civil 
Procedure,  sec.  96;  Maurer  v.  Midap,  25  Neb.,  575.) 

Finally,  it  is  contended  that  the  plaintiff  is  not  able  to 
convey  a  complete  and  perfect  title  to  the  land  which  is 
the  subject  of  the  contract,  for  the  reason  that  it  was, 
prior  to  the  date  of  said  contract,  sold  for  taxes  and  has 
not  been  redeemed;  but,  by  the  decree  appealed  from, 
credit  is  allowed  for  the  amount  required  to  redeem  from 
the  tax  sale,  which  sufficiently  answers  the  objection 
made.  (Waterman,  Specific  Performance  of  Contracts, 
sec.  409.)   The  decree  is  right  and  is 

Affirmed. 


Andrew  J.  Hanscom,  appellee,  v.  Victor  G.  Lantry 

ET  UX.,  APPELLANTS. 
Filed  June  2, 1896.    No.  8453. 

1,  BUI  of  Exceptions:  Allowance:  Extension  of  Time:  Trial  Judge. 
The  Code,  previous  to  1877,  required  exceptions  to  be  reduced  to 
writing  and  allowed  during  tlie  term  at  which  they  were  taken. 
By  amendment  in  the  year  named  it  was  provided  that  the  party 
excepting  must  reduce  his  exceptions  to  writing  within  fifteen 
days,  or  in  such  time  as  the  court  may  direct,  not  exceeding  forty 
days  from  the  rising  of  the  court.  (Code  of  Civil  Procedure,  sec. 
311.)  In  1881  said  section  was  so  amended  as  to  authorize  an  ex- 
tension of  time  by  the  judge  before  whom  the  cause  was  tried, 
not  exceeding  forty  days  in  addition  to  that  allowed  In  the  first 
instance,  upon  a  showing  of  due  diligence.  Held,  That  the  appli- 
cation under  the  amendment  last  mentioned  should  be  addressed 
to  the  judge  to  whose  ruling  the  exception  was  taken,  and  that  an 
order  by  another  judge  of  the  same  district  extending  the  time 
-  within  which  to  settle  the  bill  of  exceptions  is  ineffective  for  that 
purpose. 


48    666 
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2. :  .    The  duty  of  a  Judge  with  respect  to  the  allowance 

of  exceptions  is,  within  statutory  limitations,  a  continuing  one 
and  does  not  terminate  with  the  qualification  of  his  successor  in 
office.     {State  v.  Barnes,  16  Neb.,  37;  Quick  r.  Sachsse,  31  Neb.,  312.) 

3. .    Payne  v.  Janes,  33  Neb.,  260,  distinguished. 

Appeai^  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrosk,  J. 

Submitted  on  motion  of  appellee  to  quash  the  bill  of 
exceptions.    Motion  sustained. 

D.  W.  MerroWy  for  appellants. 

Oeorge  E.  Pritchetty  for  appellee. 

Post,  C.  J. 

This  is  an  appeal  from  an  order  of  confirmation  by  the 
district  court  for  Douglas  county,  and  is  submitted  upon 
the  motion  of  the  appellee,  Hanscom,  to  quash  the  bill  of 
exceptions  filed  herein.  It  appears  from  the  record  that 
the  order  appealed  from  was  entered  by  Hon.  George  W. 
Ambrose,  one  of  the  judges  of  the  district  court  for  said 
county,  on  the  26th  day  of  October,  1895,  and  that  on  said 
(lay,  exception  being  taken  to  the  order  mentioned,  the 
court,  on  motion  of  appellants,  fixed  the  amount  of  a  su- 
persedeas bond  without  extending  the  time  within  which 
to  prepare  and  serve  a  bill  of  exceptions.  On  January  4, 
1896,  the  term  of  court  was  adjourned  sine  die^  and  on 
January  8  Judge  Ambrose's  term  of  office  expired.  On 
January  13,  1896,  appellants  procured  from  Hon.  C.  R. 
Scott,  one  of  the  judges  of  said  district,  an  order  extend- 
ing the  time  for  settling  their  bill  of  exceptions  until  Feb- 
ruary 1.  On  February  5  a  second  order  was  made  by 
Judge  Scott,  by  which  appellants  were  allowed  fifteen 
days'  additional  time  from  and  after  the  expiration  of  the 
time  first  allowed,  and  on  February  5  Judge  Ambrose 
allowed  the  bill  of  exceptions  over  the  objection  of  the 
appellee,  his  certificate,  otherwise  in  the  usual  form,  con- 
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taining  this  recital :  "I  was  present  in  Omaha  on  January 
13,  1896.  No  application  was  made  to  me  to  extend 
the  time  for  preparing  and  serving  a  bill  of  exceptions 
herein.^' 

The  question  first  suggested  by  the  foregoing  state- 
ment is  that  of  the  authority  of  Judge  Scott  to  extend  the 
time  within  which  the  appellants  were  required  to  pre- 
pare and  serve  their  bill  of  exceptions.  Section  308  of 
the  Code,  previous  to  the  amendment  of  1877,  required 
exceptions  to  be  reduced  to  writing  during  the  term  at 
which  they  were  taken.  {Monroe  v.  Elburty  1  Neb.,  174; 
Heady  v.  Fishburriy  3  Neb.,  263;  City  of  Setvard  v.  Kknk, 
27  Neb.,  615.)  Said  section  was  in  the  year  above  named 
amended  to  read  as  follows :  "The  party  objecting  to  the 
decision  must  except  at  the  time  the  decision  is  made, 
and  time  may  be  given  to  reduce  the  same  to  writing  as 
hereinafter  provided."  Section  311  was  at  the  same  time 
so  amended  as  to  provide  that  "the  party  excepting  must 
reduce  his  exceptions  to  writing  within  fifteen  days,  or 
in  such  time  as  the  court  may  direct,  not  exceeding  forty 
days,  from  the  rising  of  the  court,  and  submit  the  same  to 
the  adverse  party  or  his  attorney  of  record  for  examina- 
tion and  amendment."  (Session  Laws,  1877,  p.  11.)  In 
1881  the  last  named  section  was  further  amended  by  the 
addition  thereto  of  the  following  provision:  "In  cases 
where  the  party  seeking  to  obtain  the  allowance  of  a  bill 
of  exceptions  has  used  due  diligence  in  that  behalf,  but 
has  failed  to  secure  the  settlement  and  allowance  of  the 
same  as  herein  required,  it  shall  be  competent  for  the 
judge  who  tried  the  cause,  upon  showing  of  due  diligence 
and  not  otherwise,  to  extend  the  time  herein  allowed,  but 
not  beyond  forty  (40)  days  additional  to  that  herein  pro- 
vided, making  such  specific  directions  in  that  behalf  as 
shall  seem  just  to  all  parties."  (Laws,  1881,  ch.  27,  sec.  1.) 
It  seems  clear  that  the  foregoing  provisions  contemplate 
two  distinct  orders  respecting  the  time  within  which  to 
procure  the  allowance  of  bills  of  exceptions,  viz.,  (1)  such 
time  as  mavin  the  first  instance  be  prescribed  by  the  court. 
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not  exceeding  forty  days  from  the  adjournment  sitt^  die 
of  the  term.  (2)  8uch  additional  time,  not  exceeding  forty 
days,  as  may  upon  proper  showing  be  allowed  by  the 
judge  before  whom  the  cause  was  tried.  It  follows  that 
appellants'  motion  for  additional  time  within  which  to 
procure  the  allowance  of  their  exceptions  should  have 
been  addressed  to  Judge  Ambrose,  by  whom  the  order 
of  confirmation  was  made,  and  that  the  orders  in  that 
behalf  by  Judge  Scott  were  ineffective  for  the  pur- 
pose intended.  Nor  is  the  fact  that  the  proceedings  in 
question  were  had  subsequent  to  the  expiration  of  Judge 
Ambrose's  term  of  oflBce  at  all  material,  since,  as  held  in 
i^tate  r.  BarneSy  16  Neb.,  37,  and  Quick  r,  Sac/i*^c,  31  Neb., 
312,  the  duty  of  a  judge  with  respect  to  the  allowance  of 
exceptions,  within  statutory  limitation,  is  a  continuing 
one  and  does  not  terminate  with  the  qualification  of  his 
successor  in  office. 

We  have  been  referred  to  Payne  v.  Joues^  33  Neb.,  260, 
in  support  of  the  contention  that  Judge  Scott  was  author- 
ized to  allow  the  extension  of  time;  but  that  case  is,  we 
think,  not  in  point  for  two  reasons:  (1.)  Because  the  judge 
before  whom  it  was  tried  below  was,  at  the  date  of  the 
order  there  mentioned,  absent  from  the  district,  while 
Judge  Ambrose  was,  as  shown  by  the  record  before  us, 
present  in  the  city  of  Omaha  and  qualified  to  make  such 
orders  as  were  essential  to  preserve  the  rights  of  the  par- 
ties. (2.)  The  report  of  the  case  cited  does  not  disclose 
the  date  of  the  judgment  complained  of,  whether  any  time 
was  allowed  by  Judge  Hamer,  before  whom  it  was  tried, 
or  whether  the  subsequent  order  by  Judge  Church  was 
made  during  the  same  or  another  term,  or  in  vacation. 
The  conclusion  drawn  by  counsel  from  that  case  is  op- 
posed to  the  express  terms  of  the  statute,  and  imputes  to 
the  court  a  meaning  which  is  neither  the  necessary  nor 
logical  result  of  the  language  employed  in  the  opinion. 
We  prefer  to  regard  what  is  there  said  as  applicable  to 
such  orders  only  as  are  contemplated  in  the  first  instance, 
and  which,  in  the  exercise  of  the  authority  conferred  upon 
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the  court,  may  be  made  by  any  judge  thereof  during  the 
term,  rather  than  to  subsequent  orders  authorized  by  the 
amendment  of  1881,  which  must,  in  the  language  of  the 
statute,  be  made  by  "the  judge  who  tried  the  cause." 
(Laws,  1881,  ch.  27,  sec.  1,  p.  202.)  But  assuming  what 
cannot  be  admitted,  viz.,  tliat  there  are  to  be  found  in  the 
report  of  that  case  expressions  in  conflict  with  the  con- 
clusions here  stated,  they  should  be  understood  as  oUter 
merely,  and  not  decisive  of  the  question  under  discussion. 
Our  attention  is  also  directed  to  the  affidavits  submit- 
ted in  support  of  the  application  addressed  to  Judge 
Scott.  It  is  sufficient,  without  further  reference  to  them, 
that  they  tend  strongly  to  prove  that  the  failure  to  secure 
a  bill  of  exceptions  within  fifteen  days  from  the  adjourn- 
ment of  the  term  was  in  nowise  attributable  to  the  negli- 
gence of  the  appellants  or  their  attorney.  Such  proof 
would,  we  must  assume,  had  it  been  submitted  to  Judge 
Ambrose,  have  entitled  appellants  to  the  order  sought; 
but,  however  meritorious  their  claim  in  that  behalf,  it 
cannot  be  successfully  interposed  in  resistance  of  the 
motion  to  strike,  since  to  the  district  court  or  judge,  and 
not  to  this  court,  has  been  confided  discretion  with  re- 
spect to  the  subject  involved.  As  said  by  Reese,  C.  J., 
in  Qreeritcood  t\  Craig,  27  Neb.,  669,  "the  whole  matter  of 
the  extension  of  time  for  the  settling  of  bills  of  exceptions 
is  regulated  by  statute,  and  in  order  to  procure  the  set- 
tling of  a  bill  of  exceptions,  parties  desiring  such  settle- 
ment must  bring  themselves  within  the  law  upon  the 
subject." 

Motion  sustained. 
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»  664|  Hilton  Hexdrix  v.  William  A.  Kirkpatrick. 

Filed  June  2, 1896.    No.  6625. 

1.  Account  Stated.  An  account  stated  is  an  agreement  between  per- 
sons who  have  had  previous  dealings  determining  the  amount  due 
by  reason  of  such  transactions.  {McKinster  v,  Hitchcock,  19  Neb., 
100.) 

2. :  Pbomise  to  Pay:  Action.  The  rendering  of  an  account  be- 
tween parties  and  agreeing  upon  the  amount  due  as  appearing 
therefrom  will  support  an  action  for  the  balance  thereby  shown 
without  an  express  promise  to  pay. 

3.  :  Objection:  Evidence.    The  failure  to  object  to  an  account 

rendered  is  admissible  in  evidence  as  tending  to  prove  an  ac- 
knowledgment of  its  correctness,  its  weight  or  sufficiency  for  such 
purpose  being  a  question  of  fact  for  the  consideration  of  the  Jury. 

4. :  Evidence.  Verdict  for  defendant  In  error,  who  sued  to  re- 
cover upon  an  account  stated,  lield,  from  an  examination  of  the 
evidence,  to  be  warranted  thereby. 

Error  from  the  district  court  of  Sarpy  county.  Tried 
below  before  Scott,  J. 

Jmnes  A.  PoiverSj  for  plaintiflf  in  error. 

James  Hairtsctty  contra. 

Post,  C.  J. 

Counsel  for  the  plaintiff  in  error  frankly  admits  that 
the  only  question  presented  by  the  record  of  this  case  is 
whether  the  evidence  is  sufficient  to  sustain  the  finding 
that  there  was  an  account  stated  by  the  parties  as  alleged 
in  the  petition  below,  and  upon  which  a  recovery  was 
allowed  by  the  district  court  for  Sarpy  county.  The 
specific  allegation  to  the  petition,  to  whichfthe  verdict 
and  judgment  are  responsive,  is  that  there  is  due  from 
the  defendant  to  the  plaintiff  therein  a  balance  of  f  137.32 
for  work  and  labor  as  per  settlement  on  or  about  January 
27,  1892,  and  which  sum  the  said  defendant  promised 
and  agreed  to  pay. 
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It  appears  from  the  evidence  submitted  by  the  defend- 
ant in  error,  Kirkpatrick,  that  on  quitting  the  employ  of 
the  plaintiff  in  error,  Hendrix,  some  time  prior  to  the 
date  above  named,  he  was  requested  by  the  latter  to 
make  out  and  furnish  an  account  of  his  charges;  that  in 
response  to  such  request  he  prepared  and  forwarded  a 
statement  of  the  account,  showing  the  services  rendered 
and  balance  in  his  favor,  to  which  Mr.  Hendrix  responded 
objecting  to  one  charge  only,  to-wit,  for  one  day^s  labor 
with  team.  With  respect  to  the  subsequent  transactions 
defendant  in  error  testified:  "I  sent  him  back  an  itemized 
statement  of  the  dates  and  work  performed,  and  I  heard 
nothing  from  him  after  that  until  the  27th  day  of  Janu- 
ary. Him  and  Mr.  Ringo  come  to  my  place  and  told  me  if 
I  would  come  back  to  the  house  he  would  give  me  a  check 
for  part  of  the  money  that  was  due  me.  I  came  back  and 
he  gave  me  a  check  and  checked  the  statement  I  gave 
him  and  said  there  was  no  difference,  and  said  if  I  would 
be  in  Omaha  on  the  following  Saturday  he  would  give 
me  my  money  in  full  for  the  account."  The  foregoing 
statement  is  corroborated  by  Mrs.  Kirkpatrick,  the  wife 
of  defendant  in  error,  who  was  present  during  the  inter- 
view mentione<l,  and  who  testified  that  Mr.  Hendrix  at 
that  time  acknowledged  the  itemized  statement  then  in 
his  possession  to  be  correct.  The  foregoing  evidence, 
although  controverted  by  the  plaintiff  in  error,  was  evi- 
dently accepted  as  true  by  the  jury,  and  the  verdict  is 
conclusive  upon  that  issue.  The  only  question  for  deter- 
mination is,  therefore,  whether  the  facts  proved  are  suf- 
ficient in  law  to  warrant  the  finding  of  a  settlement 
between  the  parties. 

An  account  stated  is,  as  said  by  this  court  in  McKinster 
r.  Hitchcock^  19  Neb.,  100,  "an  agreement  between  persons 
who  have  had  previous  transactions,  fixing  the  amount 
due  in  respect  to  such  transactions."  In  Claire  v.  Clairv, 
10  Neb.,  54,  it  was  said  by  Judge  Lake  that  "The  simple 
rendering  of  an  account  between  parties  and  agreeing 
upon  the  amount  due  are  suflBcient  facts  on  which  to 
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maintain  an  action."  Although  many  cases  go  to  the 
extent  of  holding  that  by  the  mere  failure  to  object  to  an 
account  rendered  it  becomes  a  liquidated  and  unimpeach- 
able demand,  the  sound  rule  is  believed  to  be  that  such 
fact  is  admissible  as  an  acknowledgment  of  the  correct- 
ness thereof,  the  weight  or  suflSciency  of  such  proof  being 
a  question  of  fact  to  be  determined  by  the  jury.  {Chisman 
v.  Count,  2  M.  &  G.  [Eng.],  307;  Tolatid  r.  Spragne,  12  Pet 
[U.  S.],  300;  Guernsey  v.  Rexford,  63  N.  Y.,  631;  Sharkey  r. 
Mani^fieldy  90  N.  Y.,  227.)  But  whichever  view  we  may 
adopt,  it  is  clear  that  the  finding  in  this  case  is  fully  war- 
ranted by  the  evidence,  and  that  the  judgment  should  be 

Affirmed. 


Edward  A.  Warner  v.  Cyrus  Hutchins,  Trustee. 

Fn^D  June  2, 1896.    No.  6469. 

1.  BUI  of  EzceptionB:  Omission  of  Testimony:  Review.  Where  It  is 
apparent  from  an  inspection  of  a  biU  of  exceptions  that  material 
evidence  has  been  omitted  therefrom,  the  Judgment  or  order  com- 
plained of  will  not  be  reversed  on  account  of  the  insufficiency  of 
the  proof.     {Nelson  v,  Jenkins,  42  Neb.,  133.) 

2. :  Corrections.    A  motion  to  correct  a  bill  of  exceptions  by 

supplying  evidence  omitted  therefrom  through  inadvertence  will 
not  be  entertained  by  this  court.    {Bickel  v.  Butcher,  35  Neb.,  761.) 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J. 

N.  V.  Harlan^  for  plaintiff  in  error. 

Sedgwick  d  Power j  contra. 

Post,  C.  J. 

The  defendant  in  error  recovered  judgment  in  the  dis- 
trict court  for  York  county  against  the  plaintiff  in  error 
upon  a  promissory  note  of  which  the  following  is  a  copy: 


Vol.48]  JANUARY  TERM,  1896,  673 


W&nier  t.  Hutchins. 


"$263.16.  York,  Neb.,  Nov.  28, 1890. 

"Sixty  days  after  date,  value  received,  I  promise  to  pay 
to  the  order  of  J.  C.  Kingsley,  trustee,  two  hundred  sixty- 
tliree  and  16-100  dollars,  with  interest  at  ten  per  cent  per 
annum.  E.  A.  Warner.^' 

It  appears  from  the  petition  below  that  previous  to  the 
commencement  of  the  action  the  plaintiff  therein,  Hutch- 
ins, succeeded  Kingsley,  tlie  payee,  and,  as  trustee,  be- 
came the  owner  of  said  note.  An  answer  was  filed  in 
which  it  was  in  substance  alleged  that  the  note  sued  on 
was  given  for  the  accommodation  of  the  York  Canning 
Company,  a  corporation;  that  said  corporation  being 
pressed  for  funds  and  about  to  lose  valuable  property  by 
sale  under  a  decree  of  foreclosure,  it  was  agreed  by  the 
stockholders  thereof,  including  the  defendant,  to  ad- 
vance the  money  necessary  to  discharge  the  said  decree 
and  that  said  property  should  be  purchased  and  held  by 
said  Kingsley  as  trustee,  for  their  benefit;  that  the  note 
above  set  out  was  given  in  pursuance  of  said  agreement 
and  represents  his,  defendant's,  advancement  thereun- 
der, and  that  the  plaintiff  below,  as  successor  of  the  said 
Kingsley,  afterward,  without  authority,  sold  and  dis- 
posed of  said  property,  then  of  the  value  of  $5,000,  realis- 
ing therefrom  the  sum  of  $1,850,  and  no  more,  to  the  de- 
fendant's damage  in  the  sum  of  $160.  It  is  further  al- 
leged that  there  was  an  error  in  the  computation  by 
which  said  note  was  executed,  for  $25.06,  in  excess  of  the 
amount  which  the  defendant  should  have  advanced  by 
the  terms  of  said  agreement.  There  is  also  an  allega- 
tion of  payment  to  the  amount  of  $138.58,  and  a  prayer 
for  judgment  in  the  sum  of  $170.  There  was  a  reply,  in 
which  it  was  alleged  that  the  advancements  made  by  the 
stockholders,  including  the  note  of  the  defendant,  having 
proved  insufficient  to  discharge  the  indebtedness  contem- 
plated by  the  agreement,  the  property  mentioned  was 
sold  in  the  execution  of  the  trust  thereby  imposed  and 
the  proceeds  applied  in  partial  satisfaction  of  the  bal- 
ance then  due  upon  said  indebtedness,  and  denying  the 
47 
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other  allegations  of  the  ans^i'er.  There  are  other  issues 
made  by  the  pleadings  which  do  not  require  notice,  since 
the  foregoing  statement  will  be  found  to  sufficiently 
illustrate  the  rule  which  must  govern  in  the  disposition 
of  this  cause.  The  verdict  returned  in  accordance  with 
the  direction  of  the  court  was  for  f  129.08,  the  credit,  as 
appears  from  statements  of  counsel,  being  on  account  of 
pajments  as  to  which  there  was  no  dispute. 

The  evidence,  it  is  conceded,  was  largely  documentary, 
consisting  of  the  agreement  above  referred  to  as  well  as 
the  records  of  the  corporation,  which,  although  shown  to 
have  been  received  without  objection,  are  hot  included 
in  the  bill  of  exceptions.  It  is  on  the  part  of  the  defend- 
ant in  error  contended  that  the  exceptions  should,  in 
view  of  such  obvious  omissions,  be  entirely  disregarded. 
That  contention  has  substantial  foundation  in  the  de- 
cisions of  this  court.  Indeed,  it  may  be  accepted  as  the 
settled  rule  that  where  the  bill  of  exceptions  on  its  face 
reveals  the  fact  that  material  evidence  has  been  omitted 
therefrom,  the  judgment  or  order  will  not  be  reversed  for 
want  of  sufficient  proof.  (Missouri  P.  R.  Co.  v.  HaySy  15 
Neb.,  224;  Nelson  v.  JenkinSy  42  Neb.,  133.)  Counsel  for 
plaintiff  in  error,  recognizing  the  soundness  of  the  rule 
stated,  has  requested  leave  to  attach  to  the  bill  of  excep- 
tions copies  of  all  exhibits  therein  referred  to,  and  the 
motion  in  that  behalf  is  submitteil  in  connection  with  the 
merits  of  the  cause.  We  are,  however,  without  authority 
to  entertain  the  motion  or  to  make  the  correction  sought. 
Exceptions,  when  allowed  and  certified  in  the  manner 
prescribed  by  law,  become  records  of  the  trial  court, 
which,  like  the  records  of  all  judicial  proceedings,  are 
subject  to  the  control  of  the  court  or  judge  by  whom  they 
are  made  and  can  neither  be  corrected  nor  amended  by 
an  appellate  tribunal.    (Bickcl  v.  Dutchery  35  Neb.,  761.) 


Judgment  affirmed. 
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L.  S.  WOODWORTH  V.  S.  V.  Parrott. 
Filed  June  2, 1896.    No.  6704. 

1.  Beview:  Conflicting  Evidence.    The  finding  of  a  jury  upon  con- 

flicting evidence  will  not  be  disturbed  where  there  is  sufficient 
evidence  to  support  it. 

2.  Action  for  Price  of  Harvesting  Machine:  Breach  of  Warranty: 

Verdict  fob  Plaintiff.  The  evidence  examined,  and  held  suffi- 
cient to  sustain  the  flndlngs  of  the  jury. 

3.  Instructions:  Review.    An  assignment  of  error  as  to  the  giving  or 

refusing  to  give  a  group  of  instructions  will  be  considered  no 
further  than  to  ascertain  that  any  one  of  such  group  was  properly 
given  or  refused. 

4. :  .    Objections  to  an  instruction  examined,  and  held  not 

well  taken. 

Error  from  the  district  court  of  Boone  county.  Tried 
below  before  Thompson,  J. 

Charles  Riley  and  J.  S.  Armstrong^  for  plaintiff  in  error. 

Spear  &  Mack  and  F.  S.  Howell,  contra. 

Harrison,  J. 

On  the  date  set  forth  in  the  instrument,  L.  8.  Wood- 
worth,  the  defendant  in  this  action,  executed  and  de- 
livered to  S.  V.  Parrott,  the  agent  of  Aultman,  Miller  & 
Co.,  at  Albion,  Nebraska,  the  following  order: 

"Albion,  6— 20th,  1892. 
"I  hereby  order  of  Aultman,  Miller  &  Co.,  through 
their  agent,  S.  V.  Parrott,  one  of  their  Buckeye  harvest- 
ers and  binders,  to  be  shipped  to  Albion  on  or  before 
harvest,  1892,  for  which  I  agree  to  pay  the  sum  of  |140, 
in  manner  as  follows:  One-half  cash  October  1, 1892,  one- 
half  November  1,  1893,  and  agree  to  make  payment  and 
give  notes  in  settlement  of  deferred  payments  as  above 
stated  on  delivery  of  machine,  with  seven  per  cent  inter- 
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est  from  first  day  of  August  next     The  warranty  and 
agreement  hereon  indorsed  are  hereby  made  a  part  of 
this  order. 
"P.  O.  Albion,  Neb.  L.  S.  Woodworth." 

On  the  back  of  this  order  appeared  the  following  state- 
ments : 

"WARRANTY  AND  AGREEMENT. 

"The  Buckeye  machine,  for  which  the  within  order  is 
given,  is  warranted  to  be  well  made,  of  good  material, 
and,  if  properly  managed,  to  do  good  work.  The  pur- 
chaser shall  have  one  day  in  the  harvest  field  to  give  it 
a  fair  trial,  and  agrees  to  see  that  the  machine  is  prop- 
erly managed.  In  case  the  machine  does  not  do  good 
work,  the  purchaser  is  to  give  written  notice  both  to  the 
agent  from  whom  he  received  the  machine  and  to  Ault- 
man,  Miller  &  Co.,  Akron,  Ohio,  stating  wherein  it  fails, 
and  shall  allow  reasonable  time  to  get  to  it  and  remedy 
the  defects,  if  any,  and  the  purchaser  shall  render  neces- 
sary and  friendly  assistance  to  the  person  sent  to  look 
after  the  machine,  and  shall  furnish  a  suitable  team  for 
making  further  test  of  the  machine,  and  if  it  cannot  be 
made  to  do  good  work  he  shall  return  it  to  the  place 
where  he  received  it,  free  of  charge,  in  as  good  condition 
as  when  received,  excepting  natural  wear,  and  a  new 
machine  will  be  given  in  its  place,  or  the  money  will  be 
refunded.  Continued  possession  of  the  machine  or  fail- 
ure to  give  notice  as  above  shall  be  conclusive  evidence 
that  the  machine  fills  the  warranty,  and  no  one  has  any 
authority  to  change  this  warranty  in  any  manner  what- 
ever. AuLTMAN,  Miller  &  Co." 

"In  case  anything  happens  my  crop,  I  am  not  to  take 
the  binder.  If  I  do  not  get  enough  to  cut,  this  is  also 
void;  and  if  it  does  not  cut  and  handle  flax,  it  is  void." 

Pursuant  to  the  above  order,  a  harvester  and  binder, 
as  therein  designated,  was  shipped  to  Albion,  and  on 
arrival  was  taken  from  the  car  and  loaded  on  the  wagon 
of  Mr.  Woodworth  and  hauled  to  his  farm.    The  tongue 


Vol.48]  JANUARY  TERM,  1896.  677 


Woodworth  v.  Pfirroit. 


of  the  macbiney  it  appears,  was  under  some  other  freight 
in  the  car,  and  could  not  be  very  readily  taken  from  the 
car  at  the  time  the  other  parts  of  the  machine  were  re- 
moved therefrom,  and  consequently  it  was  not  delivered 
to  Woodworth  at  the  time  he  received  the  other  portions 
of  the  harvester.  It  is  possibly  true  that  there  was  an- 
other part  or  were  parts  of  the  machine  contained  in  a 
box,  which  Woodworth  did  not  get  when  the  machine 
was  taken  from  the  car.  Whether  he  did  or  not  does 
not  very  clearly  appear  from  the  evidence  on  this  point. 
It  is  not  material  except  as  its  being  the  fact  or  not  has 
a  tendency  to  prove  or  disprove  whether  the  harvester 
was  delivered  to  Woodworth  in  Albion,  or  on  his  farm. 
During  the  next  day  after  the  one  on  which  parts  of  the 
harvester  were  removed  from  the  car  and  received  by 
Woodworth  and  taken  to  his  farm,  the  agent  and  a  man 
in  his  employ  took  the  tongue  of  the  machine  and  possi- 
bly some  other  parts  and  went  to  Woodworth's  place, 
and  they  and  he  set  up  the  harvester  and  with  it  cut  a 
short  swath  of  green  oats  and  commenced  to  cut  some 
barley,  one  object  being  to  try  the  machine  and  ascertain  • 
whether  it  would  do  "good  work,"  as  had  been  agreed 
that  it  should.  After  going  a  few  times  around  the  small 
field  or  patch  of  grain,  probably  not  more  than  twice, 
they  stopped  for  the  day,  and  a  brace  to  the  reel,  which 
it  was  thought  was  too  long,  was  detached  from  the  ma- 
chine and  by  the  agent  and  his  employe  taken  to  Albion, 
shortened,  and  the  next  morning  taken  back  to  the  farm, 
readjusted  in  its  place  on  the  harvester,  and  the  work  of 
cutting  the  barley  and  testing  the  machine  as  a  harvester 
and  binder  resumed.  It  also  appears  from  the  testimony 
of  one  witness  that  a  third  time  he  was  sent  and  went  to 
Woodworth's  farm  for  the  purpose  of  putting  the  har- 
vester and  binder  in  working  order,  which  task  was  by 
him  duly  performed.  Woodworth  failed  to  pay  for  the 
harvester  or  to  execute  and  deliver  the  promissory  notes 
provided  for  and  as  agreed  upon  in  the  order  for  the  ma- 
chine, and  the  agent  was  compelled  to  pay  for  it  and  re- 


678  NEBRASKA  REPORTS.  [Vol.48 


Woodworth  y.  Parrott. 


ceived  from  Aultman,  Miller  &  Co.  an  assignment  of  the 
order  and  claim  against  Woodworth  and  instituted  this 
action  thereupon.  Woodworth  has,  at  all  times  since  the 
commencement  of  the  suit,  contended  that  the  machine 
was  not  as  warranted,  that  it  did  not  do  good  work, 
would  not  properly  elevate  or  bind  the  grain;  that  he 
was  to  receive  a  flax  attachment,  consisting  of  what  was 
called  during  the  trial  and  in  the  pleadings,  a  "flax 
dump,"  also  a  "smooth  sickle"  to  be  used  in  cutting  flax; 
that  these  were  never  delivered  to  him ;  that  the  machine 
w^as  not  delivered  to  him  at  Albion,  but  on  his  farm;  that 
the  agent  agreed  that  if  it  did  not  do  good  work  and  he 
did  not  make  it  work  right,  Woodworth  was  to  leave  it 
in  the  field  and  the  agent  would  take  it  away.  Wood- 
worth  cut  the  barley,  about  three  acres,  left  the  machine 
in  the  field  and  did  nothing  further  with  it  until  Febru- 
ary or  March,  the  succeeding  year.  After  this  suit  was 
begun  he  took  it  to  Albion  and  left  it  on  a  vacant  block. 
A  trial  of  the  issues  to  a  judge  and  jury  resulted  in  a  ver- 
dict and  judgment  for  plaintifF,  to  review  which  is  the 
object  of  error  proceedings  in  this  court. 

It  is  claimetl  that  by  the  contract  of  sale  the  defend- 
ant was  to  have  delivered  to  him  a  fiax  attachment;  that 
this  was  never  done,  and  there  being  this  failure,  on  the 
part  of  the  party  selling,  to  complete  the  contract^  there 
existed  no  valid  claim  for  the  whole  amount  of  the  con- 
sideration. The  jury,  no  doubt,  believed  from  the  evi- 
dence that  there  was  no  agreement  to  furnish  the  extra 
attachment,  and  the  evidence  was  ample  to  warrant  and 
sustain  such  a  finding.  In  regard  to  each  of  the  ques- 
tions of  whether  the  plaintiff  agreed  that  the  machine 
should  be  left  in  the  field  if  rejected  by  defendant,  and 
plaintiff  would  go  and  get  it,  whether  it  did  good  work 
or  not,  whether  defendant  gave  notice  subsequent  to  the 
machine  being  put  in  order  the  last  time,  a  few  days  after 
it  was  set  up,  that  he  was  dissatisfied  with  it,  or  that  it 
did  not  work  according  to  agreement,  and  whether  the 
defendant  refused  to  execute  the  note  or  settle  the  claim 
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for  the  machine,  there  was  a  direct  conflict  in  the  evi- 
dence, and  the  jury  having  resolved  them  in  favor  of 
plaintiff,  and  the  evidence  as  to  each  being  sufficient  to 
sustain  such  findings,  while  it  is  true  that  the  evidence 
would  have  sustained  findings  to  the  contrary,  conform- 
ing to  a  well  established  rule  of  this  court,  they  will  not 
be  disturbed,  and  what  has  been  said  of  these  questions 
applies  with  equal  force  to  that  of  whether  the  machine 
had  ever  been  tendered  to  the  agent. 

It  is  contended  that  the  paragraph  numbered  7  of  the 
charge  to  the  jury,  given  by  the  court  on  its  own  motion, 
was  inapplicable  to  the  facts  of  this  case.  A  careful  con- 
sideration of  this  instruction,  in  connection  with  all  the 
evidence  adduced  on  the  trial,  convinces  us  that  it  is  not 
open  to  the  complaint  urged  against  it 

One  assignment  of  the  petition  in  error  was  in  the  fol- 
lowing terms:  "The  court  erred  in  giving  the  first,  sec- 
ond,  fourth,  fifth,  and  seventh  instructions  asked  by  de- 
fendant in  error." '  It  is  stated  by  counsel  that,  under  the 
rule  of  this  court,  if  any  one  of  the  instructions  to  which 
the  above  assignment  refers  is  not  erroneous,  the  assign- 
ment must  fail  as  to  all.  By  an  examination  of  the  in- 
structions above  included,  we  reach  the  conclusion  that 
the  one  numbered  2  was  applicable  to  the  evidence  and 
issues  and  not  erroneous,  when  construed,  as  it  must  be, 
with  all  other  portions  of  the  charge,  and  its  giving  was 
proper.  This  being  determined,  this  assignment  must  be 
overruled. 

Another  assignment  of  error  reads  as  follows:  "The 
court  erred  in  refusing  the  fourth,  fifth,  and  sixth  in- 
structions asked  by  plaintiff  in  error."  As  stated  by 
counsel  in  the  brief  filed,  if  any  one  of  these  instructions 
was  properly  refused,  the  assignment  must  fail.  The 
subject-matter  embraced  in  the  instruction  numbered  4 
referred  to  in  the  assignment  just  quoted  herein  was 
fully  covered  and  embodied  in  the  paragraph  numbered 
6  of  instructions  prepared  and  given  by  the  trial  judge  on 
his  own  motion;   hence  its  giving  was  properly  refused. 
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This  disposes  of  the  assignment  of  error,  adversely  to  the 
contention  in  regard  thereto  in  behalf  of  plaintiflf  in 
error.  There  were  no  other  alleged  errors  argued  by 
counsel,  and  it  follows,  from  the  conclusions  herein 
reached,  that  the  judgment  of  the  district  court  must  be 


Affirmed. 


Frederick  George  v.  John  McCullough. 

Filed  June  2. 1896.    No.  6678. 

I 

Ejectment:  Pleading.  In  an  action  of  ejectment  under  the  provisions 
of  the  Code  of  Civil  Procedure  it  must  be  aUeged  in  the  petition 
that  the  plaintiff  is  entitled  to  the  posaessicHi  of  the  premiaes 
sought  to  be  recovered. 

Error  from  the  district  court  of  Lincoln  county. 
Tried  below  before  Nevelle,  J, 

George  D.  Mathetcson  and  M.  A,  Hartigan,  for  plaintiff  in 
error, 

T.  C.  Patter  son  y  contra. 

Harrison,  J. 

In  this,  an  action  of  ejectment,  the  plaintiff  was  suc- 
cessful in  the  district  court  of  Lincoln  county,  and  the 
defendant  has  prosecuted  error  proceedings  to  this  court. 
In  the  petition  filed  in  the  trial  court  it  was  averred  "The 
plaintiff  complains  of  defendant  for  that  the  said  plaint- 
iff has  a  legal  estate  in  the  following  described  premises, 
to- wit:  [Here  was  given  a  detailed  description  of  the 
property  in  controversy,  which  we  omit],  and  said  defend- 
ant, ever  since  the  lat  day  of  July,  1887,  has  unlawfully 
kept,  and  still  keeps,  the  plaintiff  out  of  possession 
thereof."    Thei'e  were  further  allegations  in  regard  to 
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rents  and  profits  which  it  was  stated  defendant  had  re- 
ceived; also  in  respect  to  the  removal  and  destruction  by 
defendant  of  some  timber,  and  a  claim  for  damages  aris- 
ing therefrom.  At  the  inception  of  the  introduction  of 
the  evidence  the  defendant  objected  to  any  being  received 
or  allowed,  on  the  ground  that  the  petition  did  not  state 
a  cause  of  action.  This  was  overruled  and  an  exception 
noted  on  the  part  of  defendant,  and  the  action  of  the  trial 
judge  in  this  particular  was  made  the  subject  of  an  as- 
signment of  error. 

It  is  prescribed  in  section  626  of  the  Code  of  Civil  Pro- 
cedure, in  reference  to  a  complaint  in  a  suit  such  as  the 
one  at  bar,  that  "In  an  action  for  the  recovery  of  real 
property,  it  shall  be  sufficient,  if  the  plaintiff  state  in  his 
petition  that  he  has  a  legal  estate  therein  and  is  entitled 
to  the  possession  thereof,  describing  the  same,  as  re- 
quired by  section  one  hundred  and  thirty-three,  and  that 
the  defendant  unlawfully  keeps  him  out  of  the  possession. 
It  shall  not  be  necessary  to  state  how  the  plaintiff^s 
estate  or  ownership  is  derived.'^  There  was  no  allegation 
in  the  petition  that  the  plaintiff  was  entitled  to  the  pos- 
session of  the  real  estate  therein  described,  neither  in  the 
form  of  a  conclusion  in  the  words  of  the  statute,  nor  in 
other  apt  words,  nor  were  facts  pleaded  from  which  the 
inference  might  fairly  arise  or  be  drawn,  and  it  is  urged 
that  this  omission  in  the  petition  was  fatal  and  rendered 
it  insufficient.  It  will  be  gathered  by  referring  to  the 
quotations  from  the  petition  which  we  have  hereinbefore 
embodied  that  it  was  therein  stated  that  the  defendant 
had,  during  a  designated  space  of  time,  unlawfully  kept, 
and  still  keeps,  the  plaintiff  out  of  possession  of  the 
premises  sought  to  be  recovered.  The  appearance  of  this 
allegation,  it  is  claimed  by  counsel  for  the  party  plaintiff 
in  the  district  court,  cured  the  omission  to  directly  plead 
that  the  pleader  was  entitled  to  possession.  The  legis- 
lature, by  the  enactment  of  the  section  of  the  Code  in  re- 
spect to  the  statements  which  will  render  sufficient  a 
complaint  in  an  action  of  ejectment,  have  made  the  plead- 
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ing  much  simpler  than  was  required  in  the  old  action  of 
ejectment,  and  eliminated  therefrom  the  technical  allega- 
tions which  formerly  prevailed.  Two  of  the  main  and 
important  issues  involved  in  the  action  are,  in  whom  is 
tlie  title,  and  who  is  entitled  to  possession,  and  by  a  fair 
application  of  the  requirements  of  section  626  of  the  Code 
the  pleader  must,  either  in  the  words  of  the  statute  or  in 
words  of  like  import,  state  the  conclusions  that  the 
plaintiff  has  a  legal  estate  in  the  premises  to  recover 
which  the  action  is  instituted,  and  that  he  is  entitled  to 
the  possession  thereof,  or  must  allege  facts  from  which 
the  conclusions  appear.  Nor  does  the  appearance  in  the 
petition  of  the  allegation  that  a  defendant  unlawfully 
withholds  the  possession  from  the  plaintifF  cure  or  supply 
the  omission  to  set  forth  that  the  plaintiff  is  entitled  to 
the  possession.  It  was  not  contemplated  nor  intended 
by  the  law-makers  that  pleading  the  former  should  re- 
lieve from  the  necessity  to  set  up  the  latter  or  be  con- 
strued to  take  its  place.  {Barclay  v.  YoemanSy  27  Wis., 
f>82;  Methodist  Episcopal  Church  of  Ashland  v.  Northern  P- 
R.  Co.,  47  N.  W.  Rep.  [Wis.],  190;  Dale  v.  Hunneman,  12 
Neb.,  221.) 

Counsel  for  the  plaintiff  in  the  trial  court  invoke  the 
aid-of  section  121  of  the  Code,  in  which  the  rule  is  an- 
nounced that  "In  the  construction  of  any  pleading  for 
the  purpose  of  determining  its  effects,  its  allegations 
shall  be  liberally  construed  with  a  view  to  substantial 
justice  between  the  parties,"  and  urge  that  giving  it  ef- 
fect in  its  full  purpose  and  meaning,  we  must  hold  that 
the  petition  in  this  case  was  sufficient  as  a  pleading  and 
fulfilled  the  demands  of  section  626  of  the  Code.  We 
cannot  give  the  rule  stated  in  section  121  the  force 
claimed  for  it  by  counsel.  It  does  not  exact  that  we  shall 
disregard  positive  directions  such  as  are  contained  in  the 
section  which  specifically  sets  forth  in  terms  what  alle- 
gations will  render  a  petition  in  an  action  to  recover  real 
property  sufficient  The  further  allegations  of  the  peti- 
tion in  regard  to  collection  of  rents  and  the  removal  and 
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destruction  of  the  timber  by  defendant,  and  the  damages 
to  plaintiff  resultant  therefrom,  were  not  independent  of 
the  allegations  in  ejectment,  but  were  dependent  thereon, 
or,  to  state  it  differently,  the  recovery  of  the  real  estate 
was  the  principal  object  of  the  suit  and  the  others  merely 
incidental  thereto,  and  need  not  be  considered  independ- 
ently therefrom.  It  follows,  from  the  views  expressed  as 
to  the  sufficiency  of  the  petition,  that  the  judgment  of  the 
district  court  must  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 


State  of  Nebraska,  ex  rel.  Nelson  F.  Loy,  y.  W.  L. 

Mote  et  al. 

Filed  June  2, 1896.    No.  6554. 

1.  ViUages:  Obdeb  of  Incobpobation:  Residents,  ^o  warrant  an 
order  by  the  county  board  incorporating  certain  territory  as  a 
Tillage  there  must  be  two  hundred  or  more  actual  residents  of 
such  territory. 

2. :  :  .    An  actual  resident  within  the  meaning  of 

the  statute  in  relation  to  the  incorporation  of  villages  is  one  who 
is  in  a  place  with  the  intent  to  establish  there  his  domicile  or  per- 
manent residence,  or  has  done  so. 

8. ;  :  Numbeb  of  Residents:  Evidence.  Evidence  ex- 
amined, and  held  to  show  a  less  number  than  two  hundred  actual 
residents  of  the  territory  ordered  incorporated  as  a  village  by  the 
county  board,  at  the  date  of  such  order. 

4. :  :  Tebbitoby.    The  law  authorizing  the  incorporation 

of  villages  does  not  contemplate  including  in  the  corporate  limits 
remote  territory,  or  purely  agricultural  lands,  not  actually  con- 
nected with  the  village  and  not  adapted  to  municipal  purposes. 
{State  V.  Dimond,  44  Neb.,  154.) 

6.  Quo  Warranto:  Villages.  An  owner  of  lands  illegally  included 
within  the  boundaries  of  a  village  can  maintain  proceedings  by 
quo  warranto  to  determine  the  validity  of  the  order  of  incorpora- 
tion.    UState  V.  Dimond,  supra.) 
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OriginaIi  action  in  the  nature  of  quo  warranto  to  oust 
respondents^  who  are  exercising  the  powers  of  trustees  of 
a  village  having  no  legal  existence.    Writ  allotved. 

A.  E.  Bailies  and  A.  O.  Kingsbui^j^  for  relator. 

J.  J.  Mciyarthy^  contra. 

Harrison,  J. 

On  May  16, 1893,  a  petition  was  presented  to  the  board 
of  supervisors  of  Bixon  county  praying  the  incorporation 
of  the  territory  therein  described  as  a  village,  to  be  called 
the  village  of  Allen.  The  petition  had  attached  to  it  the 
signatures  of  thirty-six  persons,  who  were  said  to  repre- 
sent and  be  a  majority  of  the  taxpayers  within  the  bounds 
of  the  proposed  village,  and  it  was  further  made  to  ap- 
pear by  an  affidavit  accompanying  the  petition  that  there 
were  206  "actual  inhabitants"  of  the  territorv  which  was 
to  be  included  in  the  corporation  boundaries  of  the  vil- 
lage. On  the  same  day  the  board  of  supervisors  took 
action  in  the  matter  and  made  an  order  incorporating 
the  territory  described  in  the  petition,  naming  the  village 
"Allen"  and  appointing  the  respondents  trustees  for  the 
village.  The  relator,  who,  it  is  claimed,  at  all  times,  when 
opportunity  for  so  doing  offered,  objected  to  the  incor- 
poration, instituted  through  the  attorney  general  of  the 
state  an  action  of  quo  tcarranto  in  this  court,  the 
object  being  to  obtain  a  judgment  of  ouster  against  tlie 
defendants,  the  trustees  of  the  village  of  "Allen."  Issues 
were  joined  and  on  request  of  the  parties,  H.  J.  Porter, 
Esq.,  of  Ponca,  was  appointed  to  take  the  evidence  and 
report  the  same  to  the  court,  which  has  been  done  and 
the  cause  submitted. 

The  two  main  questions  raised  by  the  pleadings  and 
presented  for  determination  are  (1)  that  a  large  tract  of 
farming  or  agricultural  land,  which  was  not  adjoining 
nor  connected  with  the  village  proper,  nor  in  any  manner 
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used  for  or  adapted  to  village  purposes,  was  included  in 
the  corporate  limits  by  the  order  of  incorporation,  and  (2) 
that  on  the  16th  of  May,  the  time  the  petition  was  pre- 
sented to  the  board  of  supervisors  and  the  order  incor- 
porating the  village  was  made,  there  were  not  200  actual 
residents  within  the  boundaries  of  the  municipality  then 
erected.  The  portion  of  our  statutes  under  which  the 
incorporation  was  had  was  section  40,  article  1,  chapter 
14,  Compiled  Statutes,  which  is  as  follows:  '^Any  town 
or  village  containing  not  less  than  two  hundred  nor  more 
than  fifteen  hundred  inhabitants,  now  incorporated  as  a 
city,  town,  or  village,  under  the  laws  of  this  state,  or  that 
shall  hereafter  become  organized  pursuant  to  the  pro- 
visions of  this  act,  and  any  city  of  the  second  class  which 
shall  have  adopted  village  government  as  provided  by 
law,  shall  be  a  village  and  shall  have  the  rights,  powers, 
and  immunities  hereinafter  granted,  and  none  other,  and 
shall  be  governed  by  the  provisions  of  this  subdivision; 
Provided^  That  cities  of  the  second  class  heretofore  incor- 
porated, and  containing  not  more  than  fifteen  hundred 
inhabitants,  shall  continue  to  be  and  exercise  the  powers 
of  cities  of  the  second  class,  and  the  oflScers  thereof  shall 
continue  to  exercise  the  powers  conferred  herein  upon 
officers  of  such  cities  until  the  first  general  election  held 
therein,  and  the  qualifications  of  village  officers  elected 
at  said  election;  Provided  further ^  That  whenever  a  ma- 
jority of  the  taxable  inhabitants  of  any  town  or  village, 
not  heretofore  incorporated  under  any  law  of  this  state, 
shall  present  a  petition  to  the  county  board  of  the  county 
in  which  said  petitioners  reside,  praying  that  they  may 
be  incorporated  as  a  village,  designating  the  name  they 
wish  to  assume,  and  the  metes  and  bounds  of  the  pro- 
posed village;  and  if  such  county  board  or  a  majority  of 
the  members  thereof  shall  be  satisfied  that  a  majority  of 
tlie  taxable  inhabitants  of  tlie  proposed  village  have 
signed  such  petition  and  that  inhabitants  to  the  number 
of  two  hundred  or  more  are  actual  residents  of  the  ter- 
ritory described  in  the  petition,  the  said  board  shall  de- 
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elare  the  said  proposed  village  incorporated,  entering 
the  order  of  incorporation  upon  their  records,  and  des- 
ignating the  raetes  and  bounds  thereof;  and  thereafter 
the  said  village  shall  be  governed  by  the  provisions  of 
this  act  applicable  to  the  government  of  villages.  And 
the  said  county  board  shall,  at  the  time  of  the  incorpora- 
tion of  said  village,  appoint  five  persons  having  the  qual- 
ifications provided  in  section  forty-two  of  this  act,  as 
trustees,  who  shall  hold  their  oflRces  and  perform  all  the 
duties  required  of  them  by  law,  until  the  election  and 
qualification  of  their  successore  at  the  time  and  in  the 
manner  provided  in  this  act" 

We  have  carefully  investigated  the  evidence,  and  while 
it  is,  in  some  particulars,  apparently  conflicting,  the  con- 
flict in  relation  to  the  number  of  actual  residents  within 
the  territory  which  was  incori)orated  arises,  to  a  large 
extent,  out  of  the  differing  opinions  entertained  by  the 
witnesses  in  respect  to  what  constituted  an  actual  resi- 
dent The  largest  number  of  actual  residents  of  the  vil- 
lage incorporated  on  May  16,  1893,  testified  to  by  any  of 
the  witnesses  was  206,  and  several  of  these,  it  was  shown, 
had  homes  elsewhere,  and  these,  with  others,  were  in  the 
village  temporarily  and  with  no  intention  of  remaining 
permanently  or  making  it  a  home.  All  such  persons  were 
not  actual  residents  as  required  by  the  statute.  Con- 
struing the  evidence  in  the  light  of  the  requirements  of 
the  law  in  regard  to  the  number  of  actual  residents,  it 
fails  to  show  that  the  requisite  200  were  within  the  ter- 
ritory at  the  time  of  the  incorporation,  and  this  being 
true,  the  territory  could  not  be  incorporated  as  a  village. 
(Stafv  V.  Uridil,  37  Neb.,  371.) 

As  to  the  first  of  the  questions  which  we  have  outlined 
as  litigated  herein,  the  evidence  showed  that  there  were 
about  400  acres  included  within  the  village  limits  as  in- 
corporated; that  of  this  one-half  or  more  was  farming 
land  or  "pasture  land,"  and  in  use  for  the  purposes  indi- 
cated, and  it  was  not  shown  how  it  would  be  benefited 
in  any  manner  by  being  made  a  part  of  the  municipality 
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and  subject  to  its  government.  The  land  owned  by  the 
relator,  it  was  stated,  was,  at  its  nearest  point,  about 
forty  rods  from  the  platted  portion  of  the  village  and 
was  a  portion  of  his  farm  and  in  use  for  farming  pur- 
poses. A  glance  at  a  copy  of  the  plat  of  the  village  as 
bounded  by  the  order  of  incorporation  of  May  16,  1893, 
will  convince  any  one  that  the  lines  of  the  village  were 
so  run  as  to  give  to  the  village  at  least  a  somewhat  pe- 
culiar shape  in  order  to  include  the  land  belonging  to  the 
relator  and  hia  neighbor  Pomeroy. 


It  appears  from  the  evidence  that  one  reason  which 
moved  the  parties  who  were  active  in  forwarding  the  in- 
corporation to  include  the  relator's  property  was  that 
he  Was  living  thereon  with  his  family,  including  the 
relator,  nine  persons,  and  they  needed  them  within  the 
limits  to  help  make  up  the  necessary  200  actual  residents 
required  by  statute.  It  was  shown  that  portions  of  farms 
not  connected  with  the  village  proper  and  not  platted  or 
appropriated  or  adapted  to  municipal  purposes  were  in- 
cluded within  the  corporate  limits  by  the  order  of  incor- 
poration, and  of  such  waa  the  portion  of  the  farm  of 
relator,  hence  it  was  illegally  included.  {State  v.  Dimnnd, 
44  Neb.,  154,  and  cases  cited.)    The  village  organized  had 
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no  legal  existence  and  quo  warranto  was  the  appropriate 
action.  {State  v.  Uridil,  supra.)  A  judgment  of  ouster  will 
be  rendered  and  for  costs  against  the  respondents. 


Wkit  ai^lowed. 


John  C.  Dolbn  v.  William  C.  Black. 

Filed  June  2, 1896.    No.  6694. 

1.  Quieting  Title.    In  an  action  quia  timet  in  this  state  the  question  of 

title  between  the  parties  may  be  fully  litigated  and  determined 
and  a  decree  rendered  assigning  the  title  to  the  real  estate  or  any 
I>art  of  it  to  the  party  entitled  thereto. 

2.  Limitation  of  Actions:  Adverse  Possession.    The  statute  of  limita- 

tions will  begin  to  run  against  the  title  of  a  party  purchasing 
lands  from  the  United  States  from  the  date  of  his  compliance  with 
all  the  requisites  to  entitle  him  to  a  patent  therefor  in  favor  of  one 
who  holds  adverse  possession  of  the  real  estate. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcock,  J. 

John  Sawon  and  Alfred  HazUtty  for  plaintiff  in  error. 

References:  Blazier  v,  Johnson^  11  Neb.,  409;  Oibson  v. 
Vhouteauy  13  Wall.  [U.  S.],  92;  Wilcox  v.  McGonnely  IS  Pet 
[U.  S.],  498;  Irvine  v.  Marshall,  20  How.  [U.  S.],  558; 
Lind^ey  v.  Miller ,  6  Pet.  [U.  S.],  667;  Oaksmith  v.  Johnston^ 
92  U.  S.,  343;  Sparks  v.  Pierce,  115  U.  S.,  408;  Burgess  v. 
Uray,  16  How.  [U.  S.],  48;  Duke  v.  Thompson,  16  O.,  34; 
Wallace  v.  Miner,  6  O.,  367;  Hambrick  v.  Russell,  5  So.  Rep. 
[Ala.],  298;  Gould  v.  Kendall,  15  Neb.,  549;  HohUe  t?. 
Zaepfel,  17  Neb.,  536. 

J.  A.  Smith,  contra. 

Harrison,  J. 

This  action  was  commenced  in  the  district  court  of 
Oage  county  by  plaintiff,  the  relief  prayed  for  being  to 
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quiet  the  title  to  the  west  one-half  of  the  northeast  quar- 
ter and  the  east  one-half  of  the  northwest  quarter  of  sec- 
tion 23y  in  township  1  north,  of  range  5  east,  and  in  Oage 
county.  The  summons  issued  in  the  case,  which  was 
served  on  the  defendants,  was  of  date  June  9,  1892.  A 
number  of  the  defendants  answered,  disclaiming  any  in- 
terest in  the  real  estate.  William  C.  Black,  in  a  separate 
answer,  which  was  in  part  in  the  nature  of  a  cross- 
petition,  pleaded  title  to  the  land  by  adverse  possession 
during  the  full  period  prescribed  by  the  statute  of  limita- 
tions, and  asked  a  decree  quieting  the  title  in  him.  As 
the  result  of  a  trial  of  the  issues  to  a  judge  of  the  district 
court  the  defendant,  William  C.  Black,  was  awarded  a 
decree  granting  him  the  relief  prayed  for  in  his  answer, 
to  reverse  which  the  plaintiff  has  presented  the  case  to 
this  court  by  error  proceedings. 

It  is  claimed  that  the  court  had  no  jurisdiction  in  this 
action  to  try  the  question  of  the  conflicting  titles  and 
grant  the  defendant  Black  affirmative  relief.  In  an  ac- 
tion quia  timet  in  this  state  the  question  of  title  between 
the  parties  may  be  fully  litigated  and  determined  and  a 
decree  rendered  assigning  the  title  to  the  real  estate,  or 
any  part  of  it,  to  the  party  entitled  thereto.  (Compiled 
Statutes,  1895,  sec.  58,  ch.  73;  Snmoden  v.  Tyler ^  21  Neb., 
199.) 

It  appears  from  the  evidence  that  on  March  14,  1881, 
one  Otto  Yaeger  received  from  the  United  States,  through 
its  proper  land  officer,  a  certificate  of  purchase  of  the 
lands  in  controversy  in  the  case  at  bar,  and  on  December 
15  of  the  same  year,  1881,  received  a  final  certificate  of 
purchase,  entitling  him  to  a  patent  for  the  land.  It  fur 
ther  appears  that  the  money  to  make  both  the  first  and 
final  payment  of  the  purchase  price  of  the  land  was  fur- 
nished by  one  Thomas  Yule,  and  that  on  March  14,  1881, 
the  date  of  the  first  payment,  Yaeger  executed  and  deliv- 
ered to  Yule  a  quitclaim  deed,  in  which  the  real  estate  in 
suit  was  described.  The  other  conveyances  which  figure 
in  the  title,  and  which  we  need  notice,  were  as  follows: 
4« 
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December  15,  1881,  warranty  deed  from  Thomas  Yule  to 
Carl  Langrich;  June  10,  1882,  deed  by  Otto  Yaeger  to 
John  C.  Dolen;  September  25,  1882,  patent  by  United 
StateH  to  Otto  Yaeger;  November  20,  1883,  warranty 
<lee<l  by  Carl  Langrich  to  Elizabeth  Avery;  April  24, 
1SS(>,  warranty  deed  by  Elizabeth  Aveiy  to  William  C. 
Hhu'k.  It  is  claimed  that  the  possession  of  Yule  and 
other  parties  to  the  asserted  chain  of  title,  commencing 
with  Yaeger  and  running  through  various  persons  to 
William  i\  Klack,  if  continuing  and  adverse,  would  not 
ripen  into  a  title  by  virtue  of  the  provisions  of  the  statute 
<if  limitations  until  the  expiration  of  ten  years  from  the 
(hite  of  the  i)ateut  issued  to  the  purchaser  of  the  land.  It 
was  established  from  the  evidence  that  from  the  date  of 
the  (|uitclaini  deed  from  Yaeger  to  Yule,  March  14,  1881, 
each  party  whose  name  appears  in  the  chain  of  title  intro- 
duced in  evidence,  commencing  with  Yaeger  and  termi- 
nating in  William  C.  Black,  was  in  possession  of  the  land, 
(*ither  ])ersonally  or  by  tenant,  from  the  time  of  its  con- 
v(\vance  to  him  until  he  conveyed  it  to  his  grantee,  and 
the  land  was  being  cultivated  and  improvements  made 
thereon;  that  such  possession  was  continuous  ami  unin- 
terrupted and  adverse  to  all  other  claimants.  On  De- 
i-ember 15,  1881,  as  we  have  stated,  final  payment  was 
made  for  the  land,  and  a  final  certificate  issued.  The 
[»arty  purchaser  had  done  all  things  required  of  him  by 
law  to  entitle  him  to  a  patent  conveying  to  him  the  title 
to  the  land,  and  from  that  date  the  statute  of  limitations 
<*ommenced  to  run.  Hence,  on  June  9,  1892,  more  than 
ten  years  had  elapsed  and  the  action  was  barred,  and  the 
title  by  adverse  possession  had  become  unassailable  by 
reason  of  the  lapse  of  time.  The  statute  of  limitations 
will  run  against  a  party  purchaser  of  lands  from  the 
I'nited  States  who  has  complied  with  all  the  requisites 
to  entitle  him  to  a  patent  therefor  from  the  United  States, 
or  his  grantee,  from  the  date  of  such  compliance,  in  favor 
of  a  party  who  holds  adverse  possession  of  the  lands. 
{Carroil  r.  Fatricky  23  Neb.,  834;  Caniey  v.  Johfison,  21  Fed. 
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Rep.,  492;  Steele  v.  Boley,  22  Pac.  Rep.  [Utah],  311,  and 
ca^es  cited.)  It  follows  that  the  judgment  of  the  trial 
court  must  be 

Affirmed. 


48    691 
63    748 


Alios  Kroh  bt  al.,  appellants,  v.  Mary  J.  Heins  bt  g  «^> 


48  601 
56  611 
56    734 


AL.,  APPELLEES.  iOwJ 

f61    722 


FII.ED  June  2, 1896.    No.  6619. 

L  Witnesses:  Intebbst  in  Suit:  Traivsactioms  with  Decedent:  Tes- 
TmoNT.  Section  329  of  the  Code  of  Civil  Procedure  excludes  as  in- 
competent, with  certain  specified  exceptions,  the  testimony  of  one 
haying  a  direct  legal  interest  in  the  result  of  the  suit,  concern- 
ing transactions  or  conversations  occurring  between  the  witness 
and  the  deceased  person,  as  against  the  representative  of  the 
latter. 

2. :  :  :  .    The  statute  does  not  apply  where 

the  transaction  or  conversation  was  not  between  the  witness  and 
deceased  person,  but  between  the  latter  and  a  third  party,  in 
which  the  witness  took  no  part. 

S. :  :  :  Representatives.  The  word  "representa- 
tive," as  used  in  said  section  329,  includes  any  person  or  party 
who  has  succeeded  to  the  rights  of  the  decedent,  whether  by  pur- 
chase, descent,  or  operation  of  law. 

4. : : .   The  word  "transaction,"  as  employed  in  said 

section,  embraces  every  variety  of  affairs  which  forms  the  sub- 
jects of  negotiations  or  actions  between  parties. 

6. :   :   :    Gifts.    An  interested  party  is  prevented 

from  testifying,  over  the  objections  of  the  representative  of  the  de- 
cedent, to  the  receipt  by  him  of  a  letter  written  by  such  decedent 
making  a  gift  of  his  property,  and  to  the  contents  thereof,  since 
such  letter  constitutes  a  "transaction,"  within  the  meaning  of  the 
statute. 

6.  Gifts:  Evidence.  Held,  That  the  decree  establishing  a  gift  is  not 
supported  by  sufficient  competent  evidence. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  PBRGtrsoN,  J. 


61    724 
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B.  O.  Burbatik  and  George  F.  Gillmarej  for  appellants. 
J5.  R.  Duffie,  B.  N.  Robertsoti^  and  James  F.  Morton^  contra. 

NORVAL,  J. 

The  defendant,  James  P.  Morton,  on  the  7th  day  of  De- 
cember, 1885,  received  from  one  Adolph  Von  Heilen 
11,500,  to  be  loaned  for  the  latter  for  a  period  not  exceed- 
ing five  years,  at  not  less  than  ten  per  cent  interest  per 
annum,  the  interest  to  be  paid  semi-annually.  By  the 
power  of  attorney  executed  by  Von  Heilen  the  notes  and 
securities  taken  for  the  loans  were  to  remain  in  Morton's 
hands,  he  guarantying  the  prompt  payment  of  the  prin- 
cipal and  interest  as  the  same  be(*ame  due.  Subse- 
quently, on  June  28,  1886,  fSOO  more  was  received  by 
Morton  to  loan  under  the  same  terms,  and  the  entire 
|2,000  was  put  at  interest  by  him.  Receipts  for  said 
sums  were  given  by  Morton  to  Von  Heilen.  On  the  13th 
day  of  March,  1887,  Von  Heilen  died  intestate,  leaving 
him  sui'viving,  a  brother  and  four  sisters,  the  plaintiffs 
herein,  as  his  only  heirs  at  law  and  next  of  kin,  to- wit: 
i\  Edward  Von  Heilen,  Alice  Kroh,  Emma  C.  Thompson, 
Mary  E.  Brown,  and  Anna  A.  Heins.  The  defendants, 
William  F.  Heins,  Mary  J.  Heins,  and  Alice  Heins,  are 
the  minor  children  of  said  Anna  A.  Heins.  The  plaintiffs 
claim  the  notes  and  securities  tak(*n  for  the  said  moneys 
l)laced  in  Morton's  hands  as  heirs  of  their  deceased 
brother,  and  the  said  minors  claim  the  same  as  a  gift 
from  the  said  Adolph  in  December,  previous  to  his  death. 
This  is  an  equitable  action  to  determine  the  rights  of  the 
plaintiffs  to  said  moneys  and  securities.  Front  a  decree 
in  favor  of  the  defendants,  the  plaintiffs,  excepting  said 
Anna  A.  Heins,  appeal. 

The  defendant  Morton  in  his  answer,  among  other 
things,  sets  up  that  he  has  no  moneys  in  his  hands  be- 
longing to  the  estate  of  said  Adolph  Von  Heilen;  that  the 
latter  in  his  lifetime  appointed  his  sister,  said  Anna  A. 


Vol.  48]  JANUARY  TERM,  1896.  693 


Kroh  V.  Heins. 


Heinsy  trustee  to  receive  the  moneys  at  that  time  held  by 
Morton  and  belonging  to  said  deceased,  for  the  use  and 
benefit  of  the  three  youngest  children  of  said  trustee,  the 
minor  defendants,  and  at  the  same  time  said  Adolph  Von 
Heilen  made  over  and  assigned  to  said  trustee  all  his 
right  or  title  in  or  to  said  moneys,  and  authorized  and 
directed  Morton  to  pay  the  same  to  said  trustee,  and  that 
he  has  paid  over  to  her  all  of  said  moneys,  with  interest 
thereon,  for  the  purpose  stated,  and  no  part  of  the  same  is 
now  in  his  hands.  The  answer  further  sets  up  a  counter- 
claim against  the  estate  of  the  said  deceased  in  the  sum 
of  f 738  for  services  rendered  as  attorney  and  agent,  and 
for  cash  advanced  for  said  estate.  This  answer  con- 
tained other  averments  which  need  not  be  here  stated. 
All  allegations  of  the  answer  are  denied  by  the  reply. 

The  evidence  to  establish  the  alleged  gift  of  the  money 
to  the  said  minors  rests  alone  upon  the  testimony  of  the 
defendant  Morton  and  the  said  Anna  A.  Heins,  which 
was  admitted  over  the  objections  of  the  plaintiffs,  they 
claiming  that  the  said  Morton  and  Mrs.  Heins  were  dis- 
qualified from  testifying  against  the  i>ersonal  representa- 
tives of  said  deceased.  If  they  are  right  upon  this  propo- 
sition the  decree  cannot  stand.  Mrs.  Heins  testified,  in 
effect,  that  she  visited  Adolph  Von  Heilen  at  his  home  in 
St.  Louis  in  1886,  and  that  while  there  he  informed  her 
of  his  intention  to  make  a  gift  of  the  moneys  in  Morton's 
hands  to  her  three  youngest  children,  and  that  after- 
wards, in  December  of  the  same  year,  she  received  a  letter 
from  Von  Heilen  through  the  mails  inclosing  the  receipts 
given  by  Morton  for  the  $2,000.  This  letter  having  been 
lost,  she  was  permitted  to  testify  as  to  its  contents,  as 
follows:  "He  wrote  stating  and  sending  the  receipts  with 
his  letter,  *and  take  this  letter  and  show  it  to  Mr.  Morton 
and  turn  these  receipts  over  to  him,  and  get  his  receipt 
in  full  for  all  the  money,'  stating  that  he  was  sick,  and  he 
says,  *in  case  of  my  death  without  making  a  will,  it  is  my 
express  wish  that  the  money  should  go  to  your  three 
youngest   children.''*    She   further   testified   that   she 
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Hhowed  this  letter  to  Mr.  Morton,  turned  over  to  him  the 
said  receipts  received  from  her  brother,  and  that  Mr.  Mor- 
ton thereupon  receipted  to  her  for  the  money.  Mr.  Mor- 
ton also  testified  to  the  contents  of  the  said  letter  to  Mrs. 
Heins,  to  the  surrendering  to  him  of  the  receipts  given 
the  deceased,  and  to  receipting  to  her  for  the  money 
which  Von  Heilen  had  left  with  him  to  invest.  The  wit- 
ness further  testified  that  he  received  through  the  post- 
office  three  or  four  letters  from  Von  Heilen,  and  stated 
the  substance  of  their  contents  after  foundation  had  been 
laid  for  that  (?lasK  of  testimony.  The  first  letter  was 
dated  in  December,  1886,  and  to  the  question,  "State 
what  it  contained,"  Mr.  Morton  answered:  "Well,  sir,  it 
was  about  the  same  as  Mrs.  Heins',  and  informing  me  to 
turn  the  money  over  to  her  children  and  give  her  a  re- 
ceipt for  it,  and  also  to  send  the  interest,  which  was  then 
due  or  about  due,  to  him  until  further  instructed.  That 
is  the  very  language  of  the  letter.  There  was  six  months* 
interest  due,  which  I  sent  him."  Mr.  Morton  also  testified 
that  the  deceased  in  the  same  letter  stated  "that  he 
wished,  in  case  of  anything  happening  to  him  without 
.  making  a  will,  that  I  should  see  that  the  Heins  children 
would  get  his  money."  The  contents  of  the  other  missing 
letters  received  from  the  deceased,  as  given  by  Mr.  Mor- 
ton, being  of  the  same  import,  need  not  be  here  set  out. 

Ciounsel  for  plaintiffs  argue  that  there  is  not  sufficient 
(competent  evidence  in  the  record  to  establish  a  gift  from 
Von  Heilen  to  the  minor  defendants,  for  the  reason  that 
both  Mr.  iiorton  and  Anna  A.  Heins  were  im^competent 
to  testify  against  the  plaintiffs  as  to  transactions  which 
they  had  with  Von  Heilen  in  his  lifetime.  The  question 
raised  is  whether  either  of  these  witnesses  is  disqualified 
from  testifying  to  conversations  had  with  the  deceased, 
and  to  the  contents  of  the  letters  already  mentioneti, 
under  the  provisions  of  section  329  of  the  Code  of  Civil 
Procedure,  which  reads  as  follows:  "No  person  having 
a  direct  legal  interest  in  the  result  of  any  civil  action  or 
proceeding,  when  the  adverse  party  is  the  representative 
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of  a  deceased  person,  shall  be  permitted  to  testify  to  any 
transaction  or  conversation  had  between  the  deceased  per- 
son and  the  witness,  unless  the  evidence  of  the  deceased 
person  shall  have  been  taken  and  read  in  eviden<*e  by  the 
adverse  party  in  regard  to  sucli  transaction  or  conversa- 
tion, or  unless  such  representative  shall  have  introduced 
a  witness  who  shall  have  testified  in  regard  to  such  trans- 
action or  conversation,  in  which  case  the  person  having 
such  direct  legal  interest  maybe  examined  in  regard  to  the 
facts  testified  to  by  such  deceased  person  or  such  witness, 
but  shall  not  be  permitted  to  further  testify  in  regard  to 
such  transaction  or  conversation."  This  section  has  been 
frequently  before  this  court  for  consideration,  and  it  has 
been  uniformly  held  that  a  party  who  has  a  direct  legal 
interest  in  the  result  of  an  action  is  precluded  from  testi- 
fying against  the  representative  of  a  deceased  person  as 
to  any  transaction  or  conversation  between  the  witness 
and  such  deceased  person,  except  in  the  instances  specifi- 
cally enumerated  in  the  statute.  (Wamsley  v.  Crook,  3 
Neb.,  344;  Kansatn  v.  Schmela,  13  Neb.,  73;  Magemau  v. 
Belly  13  Neb.,  247;  Homel  v.  Cremer,  13  Neb.,  298;  Rakes  r. 
Brown,  34  Neb.,  304;  Parrish  v.  McNeal,  36  Neb.,  727; 
Afead  v.  Weaver,  42  Neb.,  149;  Sharmer  i\  Mcintosh,  43 
Neb.,  509.)  We  are  entirely  satisfied  with  the  interpreta- 
tion placed  upon  the  section  quoted.  The  language  of  its 
provisions  is  too  plain  to  admit  of  any  other  construction. 
Our  statute  does  not,  like  those  of  some  of  the  states, 
prohibit  parties  from  becoming  witnesses  against  the  rep- 
resentatives of  a  deceased  person,  but  it  merely  excludes 
persons  who  have  a  direct  legal  interest  in  the  outcome 
of  the  suit  from  testifying  to  transactions  or  conversa- 
tions with  the  deceased,  and  not  then  in  case  the  evidence 
of  the  deceased  in  regard  to  the  same  lias  been  ali*eady 
read  in  evidence,  or  such  representative  shall  have  called 
a  witness  who  testified  to  the  same  conversation  or  trans- 
action. Applying  the  foregoing  to  the  case  at  bar,  does 
the  i*ecord  disclose  that  either  Morton  or  Mrs.  Heins  tes- 
tified to  any  transaction  or  conversation  had  with  Von 
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Heilen?  Ag  already  stated,  they  each  testified  not  only 
to  the  reception  from  the  deceased  of  certain  letters,  but 
gave  their  contents,  the  loss  of  the  letters  haying  first 
been  established.  Mrs.  Heins  also  repeated  a  conversa- 
tion she  had  with  Von  Heilen.  Clearly  the  testifying  to 
said  conversation  was  a  violation  of  the  letter  and  sjMrit 
of  the  law.  The  question  arises  whether  the  letters  were 
^'transactions''  within  the  meaning  and  intent  of  the 
statute.  The  provisions  of  section  329  relate  to  all  trans- 
actions between  the  witness  and  the  deceased  person, 
written  as  well  as  verbal.  Obviously  the  legislature  has 
not  confined  the  operation  of  the  statute  to  oral  transac- 
tions merely,  and  we  have'  no  right  to  do  so.  The  testi- 
mony of  Mr.  Morton  and  Mrs.  Heins  relate  to  "transac- 
tions" between  each  and  the  deceased. 

The  court  in  Van  Vetchten  v.  Van  Vetchten,  65  Hun, 
215,  in  construing  the  statute  of  New  York,  almost  iden- 
tical with  our  own,  say:  "The  language  and  intent  of 
that  section  embraces  every  variety  of  affairs;  all  means 
of  communication,  oral,  written,  signs,  or  gestures,  direct 
or  indirect,  positive  or  negative,  or  evidence  of  facts,  the 
plain  inference  from  which  is  a  personal  transaction  be- 
tween the  witness  and  the  party  deceased.  If  the  de- 
ceased could  contradict,  explain,  or  qualify  the  testimony, 
if  living,  it  comes  within  the  rule;"  citing  Tooley  v.  Bacarij 
70  N.  Y.,  34;  Koehler  t\  Adler,  91  N.  Y.,  657;  HoUxmh  v. 
Holcomb,  95  N.  Y.,  316;  Mills  v.  Davis,  113  N.  Y.,  243;  Nay 
V.  Ourley,  113  N.  Y.,  575-580;  Heifne  v.  Doerfler,  124  N.  Y., 
505. 

Montague  v.  Thomason,  18  S.  W.  Rep.  [Tenn.],  264,  was  a 
suit  against  the  makers  of  a  note  found  among  the  valu- 
able papers  of  the  deceased  payee.  It  was  held  that  one 
of  the  makers  was  incompetent  to  testify  that  he  re- 
ceived a  letter  from  the  payee,  which  was  lost,  authoriz- 
ing the  renewal  of  the  note  in  suit  and  promising  to  re- 
turn such  note  as  satisfied  on  the  receipt  of  the  renewal; 
that  the  renewal  note  was  executed  and  delivered  to  the 
payee,  and  that  he  failed  to  return  the  original  note.   The 
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court  in  the  opinion  use  this  language:  "A  written  trans- 
action with,  or  statement  by,  a  deceased  person  is  no 
more  a  matter  about  which  the  adverse  party  may  testify 
than  a  verbal  transaction  or  statement.  The  statute 
makes  no  distinction.  Its  prohibition,  on  the  contrary,  is 
general;  not  limited  to  transactions  and  statements  of 
one  kind  or  the  other,  but  comprehending  both.  No 
transaction  with,  or  statement  by,  a  deceased  person  is 
excepted,  but  all  are  included."  To  the  same  effect  are 
the  following  decisions:  Holliday  v.  McKinne,  22  Fla.,  153; 
Sabre  v.  Smithy  62  N.  H.,  663;  Resseguie  v.  MasoUy  58  Barb, 
[N.  Y.],  89.  There  are  a  few  cases  in  conflict  with  the 
foregoing;  see  Chadwick  v.  Comiahy  26  Minn.,  28;  Hall  v. 
Northwestern  Endmcment  &  Legacy  AssodatioUj  47  Minn.,  85. 

Upon  principle  and  authority  we  are  constrained  to 
hold  that  the  testimony  objected  to  related  to  transac- 
tions between  the  deceased  and  the  witnesses,  and,  there- 
fore, is  within  the  prohibition  of  the  statute,  if  Morton 
and  Mrs.  Heins  had  a  direct  legal  interest  in  the  event  of 
the  suit,  and  plaintiffs  are  the  legal  representatives  of 
the  deceased.  In  Wamsley  v.  Crooky  3  Neb.,  344,  it  was 
held  that  "the  word  ^representative,'  as  used  in  the  stat- 
ute, was  intended  by  the  law-giver  to  designate  the  per- 
son or  party  who  succeeds  to  the  rights  of  the  deceased, 
whether  by  purchase,  descent,  or  operation  of  law."  The 
same  doctrine  has  been  announced  and  applied  in  Mage- 
mau  V.  Belly  13  Neb.,  248;  H ousel  v.  Cremery  13  Neb.,  298; 
Mead  v.  Weavery  42  Neb.,  149.  It  follows  from  those  adju- 
dications that  plaintiffs  were  the  representatives  of  Von 
Heilen,  a  deceased  person ;  and  if  Morton  and  Mrs.  Heins 
possessed  a  direct  legal  interest  in  the  litigation,  their 
testimony  as  regards  the  contents  of  the  letters  in  ques- 
tion was  incompetent  and  should  have  been  excluded. » 

Counsel  for  the  defendants  argue  that  they  were  not 
disqualified  from  testifying.  It  is  to  be  remembered  that 
Mrs.  Heins  is  one  of  the  heirs  of  her  deceased  brother, 
and  is  one  of  the  parties  plaintiff  to  this  action.  If 
plaintiffs  succeed,  and  the  gift  to  the  children  be  not 
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established,  it  is  obvious  she  will  be  entitled  to  a  distribu- 
tive portion  of  the  money  collected,  and  hence  has  a  di- 
re<*t  legal  interest  in  the  action.  But  it  is  insisted  that 
since  Mrs.  Heins  was  a  party  plaintiff,  her  intt^rests  were 
adverse  to  that  of  the  minors,  and  for  that  reason  she 
was  a  competent  witness  for  them.  Mrs.  Heins,  doubt- 
less, might  waive  the  protection  of  the  statute  for  herself 
alone,  but  she  could  not  do  so  for  her  co-plaintiffs.  She 
was  an  incompetent  witness  as  against  the  other  plaint- 
iffs, who  objected  to  her  testim<my.  The  fact  that  her 
interest  was  opposed  to  that  of  the  defendants  did  not 
render  her  competent  to  testify  to  any  transaction  or  con- 
versation had  between  hei'self  and  the  deceased  over  the 
objections  of  her  co-plaintiffs.  (/iC  (Jlare  r.  Stetrart^  8  Hun 
[N.  Y.],  127;  Hotcell  r.  Taylor,  11  Hun  [N.  Y.],  214;  Cornell 
r.  Vormll,  12  Hun  [N.  Y.],  312;  Van  Tuyl  v.  Van  Tuylj  57 
Barb.  [N.  Y.],  235;  Uifford  v.  tHackett,  15  Hun  [N.  Y.],  79; 
Mcilartin  i\  Administrator  of  Traphagen,  11  Atl.  Rep.  [Jf. 
J.],  156.)  Furthermore,  Mrs.  Heins  being  the  mother, 
guardian,  and  trustee  of  the  defendants,  who  are  minors, 
she  was  interested  advei*sely  to  the  other  heirs  of  the 
decease<l.  It  is  not  material  on  which  side  of  the  case 
her  greater  interests  lie,  since  her  competenc^y  as  a  wit- 
ness is  not  to  be  determined  by  the  weighing  of  her  con- 
flicting interests.  A  direct  legal  interest  in  the  event  of 
an  action  disqualifies  a  witness  from  testifying  to  trans- 
actions or  conversations  with  the  deceased,  whether  such 
interest  be  great  or  small.  {Wylic  r.  Charlton,  43  Neb., 
840.)  Morton  was  also  disqualified  from  testifying  to  the 
receipt  by  him  of  certain  letters  alleged  to  have  been 
written  by  the  deceased,  and  to  their  contents,  since 
Morton  was  a  defendant  to  this  action  and  directly  inter- 
ested in  the  result  thereof.  He  claims  to  have  accounted 
for  and  paid  over  to  Mrs.  Heins,  the  mother  and  guardian 
of  his  co-defendants,  all  of  the  moneys  which  had  come 
into  his  hands.  If  plaintiffs  are  successful,  he  will  be 
required  to  pay  the  money  a  second  time.  He  is  not  a 
mere  disinterested  or  nominal  party.     In  his  answer  he 


Vol.  48]  JANUARY  TERM,  1896.  699 


Kroh  V.  Heins. 


denies  any  liability  to  the  plaintiffs  for  the  money,  and 
prays  judgment  against  plaintiffs  for  services  rendered 
and  moneys  paid  out  for  the  estate.  Within  the  light  of 
the  authorities  already  mentioned,  the  conclusion  is  irre- 
sistible that  Mr.  Morton  had  such  an  interest  in  the  out- 
come of  the  suit  as  to  disqualify  him  from  giving  tlu* 
contents  of  tile  letters  vs^ritten  to  himself  by  Von  Heilen, 
since  the  reception  of  such  letters,  within  the  meaning  of 
the  statute,  constituted  transactions  between  the  witness 
and  the  deceased.  Doubtless,  his  testifying  to  the  con- 
tents of  the  letter  alleged  to  have  been  received  by  Mrs. 
Heins  was  not  an  infringement  of  the  statute,  as  it  merely 
excludes  proof  of  transactions  and  conversations  between 
the  witness  and  the  deceased.  The  provisions  of  se(*ti(m 
329  do  not  apply  where  the  transaction  or  conversation 
was  not  between  the  witness  and  the  decedent,  but  be- 
tween the  latter  and  a  third  person.  {Lobdell  v.  IjoMrll, 
36  N.  Y.,  327;  Colvin  v.  Phillips,  25  8.  Car.,  228;  Mayes  v. 
Turlejfy  60  la.,  407;  GabU  v.  Hainer,  83  la.,  457;  Sullixmn  i?. 
Lattimer,  17  8.  E.  Rep.  [8.  Car.],  701;  Hughey  v.  Eicltel- 
hergeTy  11  8.  Car.,  49;  Raison^s  Admhmtratriw  v.  Steele,  29 
a  W.  Kep.  [Ky.],  454;  29  Am.  &  Eng.  Ency.  Law,  722, 
and  authorities  there  cited.) 

The  proving  of  the  contents  of  the  letter  which  it  is 
claimed  Von  Heilen  wrote  Mrs.  Heins,  and  the  surrender 
by  her  to  Morton  of  his  receipts  for  the  money,  were  in- 
sufficient to  establish  a  valid  gift  of  the  funds  to  the 
minors  without  proof  of  the  delivery  of  the  subject  of  the 
gift,  or  such  delivery  as  the  nature  of  the  property  and 
the  circumstances  and  situation  of  the  parties  would 
permit.  The  notes  and  securities  held  by  Morton  were 
never  actually  delivered  by  Von  Heilen  to  Mrs.  Heins  or 
her  children.  It  is  claimed  that  the  letter  making  the 
gift  of  them  to  the  children  was  accompanied  by  the  re- 
ceipts of  Morton  evidencing  Von  Hellenes  rights  to  the 
funds  in  dispute.  If  the  delivery  of  the  letter  and  re- 
ceipts to  Mrs.  Heins  was  established  by  competent  evi- 
dence, it  might  suffice;  but  outside  of  her  testimony  there 
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is  nothing  to  show  that  the  letter  to  her  claimed  to  have 
been  written  by  Von  Heilen  was  sent  by  him  to  her,  or 
that  it  inclosed  the  Morton  receipts.  Mrs.  Heins,  it  is 
true,  testified,  over  objections,  to  the  reception  of  this 
letter  and  receipts  through  the  post-office;  but  she  was 
disqualified  from  testifying  to  their  delivery,  inasmuch  as 
the  reception  by  her  of  the  letter  and  receipts  constituted 
a  ^^transaction"  with  a  person  since  deceased,  within  the 
meaning  of  the  statute.  In  addition  to  the  authorities 
already  given,  see  Howard  v.  Zimplenumy  14  S.  W,  Rep. 
[Tex.],  59;  Nunnally  v.  Becker^  13  S.  W.  Rep.  [Ark.],  79. 
The  only  case  holding  a  contrary  doctrine  which  has 
come  under  our  observation  is  Daniels  v.  Faster,  26  Wis., 
686,  and  the  reasoning  of  the  author  of  the  opinion  is 
illogical  and  unsound.  A  transaction  is  the  doing  or  per- 
forming of  any  business  or  affair.  It  may  be  accom- 
plished by  writing  as  well  as  orally.  The  delivery  of  a 
written  instrument  is  a  part  of  the  transaction,  since  it 
would  be  incomplete  without  delivery.  If  there  was  any 
proof  that  Von  Heilen  deposited  this  letter  in  the  post- 
office,  the  presumption  might  be  indulged  that  Mrs.  Heins 
received  the  same  by  due  course  of  mail;  but  there  is 
no  such  evidence,  and  proof  of  its  delivery  was  essential. 
As  there  is  no  competent  evidence  of  the  gift  having  been 
consummated  by  a  delivery,  it  never  became  operative, 
and  the  trial  court  erred  in  holding  that  the  plaintiffs,  as 
tiie  heirs  and  the  representatives  of  the  decedent,  were 
not  entitled  to  the  funds.  The  decree  is  reversed  and  the 
cause  remanded  to  the  district  court  with  directions  to 
render  a  decree  in  favor  of  the  plaintiffs. 
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Barah  Names  bt  al,,  appellees,  v.  L.  W.  Names,      

48    701 
APPELLANT,  ET  AL,  67 8 


Filed  June  2, 1896.    No.  6608. 

1.  Deeds  m  Mortgages,  A  deed  of  real  estate,  absolute  in  its  terms, 
executed  and  Intended  as  a  security  for  a  debt  or  loan,  will  be  con- 
strued as  a  mortgage  merely,  as  between  the  parties,  and  all  oth- 
ers, except  good  faith  purchasers  for  value  without  notice. 


2. :  Evidence.    Held,  That  the  deed  from  L.  W.  N.  and  wife  to 

D.  F.  N.  was  not  intended  as  an  absolute  transfer  of  the  premises 
therein  described. 

1.  Aotion  to  Compel  Beconveyance  of  Land.  Held,  That  this  is  not 
an  action  for  relief  on  the  ground  of  fraud,  but  one  to  ccMnpel  a 
reconveyance  of  the  property,  the  debt  having  been  extinguished 
which  the  deed  was  given  to  secure. 

4. :   :    Limitation  of  Actions.    Such  an  action  is  not 

barred  until  the  expiration  of  ten  years  after  the  right  of  action 
accrued. 

6w  Tenants  in  Common:  Rents  and  Profits.  A  tenant  in  common 
who  alone  occupies  the  common  property,  and  holds  possession 
adversely  as  sole  owner,  or  where  he  excludes  his  co-tenant  from 
the  enjoyment  of  the  premises,  is  liable  to  his  co-tenant  for  the 
rents  and  profits. 

• 

6.  Evidence:  Transcript  of  Foreign  Judgment.  A  transcript  of  a 
judgment  of  another  state  to  be  admissible  in  evidence  must  be 
duly  authenticated  in  the  mode  prescribed  by  section  414  of  the 
Code  of  Civil  Procedure. 

Appeal  from  the  district  court  of  Dixon  county. 
Heard  below  before  Norris,  J. 

W.  E.  Gantty  for  appellant. 

Keferences  as  to  right  of  a  tenant  in  common  to  re- 
cover from  his  co-tenant  rents  and  profits:  Peck  v.  Car- 
pettier  J  7  Gray  [Mass.],  283;  Crane  v.  Waggoner,  27  Ind.,  52; 
Shepard  v.  Richards j  2  Gray  [Mass.],  424;  Woolever  v. 
Knappy  18  Barb.  [N.  Y.],  265;  Israel  v.  Israel,  30  Md.,  120; 
Pico  V.  Golumbetj  12  Gal.,  414;  Becnel  v.  Becnel,  23  La.  Ann., 
150;  Kean  v.  Cmnelly,  25  Minn.,  222;  Fielder  v.  ChUdSj  73 


"s^^" 
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Ala-,  567;  Terrell  v.  Cunningham^  70  Ala.,  100;  Everts  v. 
Beach,  31  Mich.,  136;  Wilmarth  v.  Palmer,  34  Mich.,  347; 
Davis  V.  Filer,  40  Mich.,  310;  Campau  v.  CampaUf  44 
Mich.,  31. 

Wigton  d  Whitham  and  B.  W.  Wood,  contra. 

NORVAL,  J. 

The  amended  petition  alleges,  in  effect,  that  plaintiff, 
Sarah  Names,  and  the  defendant,  L.  W.  Names,  on  the 
9th  day  of  February,  1878,  were  husband  and  wife,  and 
each  owned  an  undivided  one-half  of  the  north  half  of 
section  7,  township  28,  range  4  east,  in  Dixon  county; 
that  Sarah  has  been  ever  since  said  date,  and  is  now,  the 
owner  of  an  undivided  one-half  of  the  northwest  quarter 
of  said  section;  that  on  the  20th  day  of  April,  1886,  she 
sold  and  conveyed  the  undivided  one-half  of  the  north- 
east quarter  of  said  section  to  her  co-plaintiff,  Sonneckson 
Sparks,  who  is  now,  and  ever  since  has  been,  the  owner 
thereof;  that  on  June  7, 1882,  the  said  Sarah  Names  and 
L.  W.  Names  executed  and  delivered  a  deed  covering  the 
said  northwest  quarter  to  one  De  Witt  F.  Names,  a 
brother  of  L.  W.  Names;  that  in  order  to  obtain  the  sig- 
nature of  Sarah  Names  to  said  deed  said  L.  W.  Names 
represented  to  her  that  said  deed  was  but  a  mortgage  to 
secure  a  sum  of  money  then  owing  by  him  to  his  said 
brother,  De  Witt  F.  Names;  that  L.  W.  Names  would  pay 
said  indebtedness  and  redeem  said  land  from  said  mort- 
gage, and  cause  a  reconveyance  thereof  to  be  made  to 
the  grantors;  that  said  conveyance  was  executed  and 
delivered  for  no  other  purpose  whatever,  and  without 
any  consideration  to  said  Sarah,  but  that  the  same  was 
executed  by  her  for  the  sole  accommodation  of  her  hus- 
band, believing  and  relying  upon  his  said  representa- 
tions; that  said  deed  was  but  a  mortgage,  given  for  the 
sole  purpose  of  securing  said  indebtedness;  that  on  Janu- 
ary 7, 1890,  said  De  Witt  F.  Names  conveyed  said  north- 
west quarter  to  the  defendant,  Charles  E.  Names,  a 
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brother  of  L.  W.  Names;  that  on  September  14,  1890, 
said  Charles  E.  Names  and  wife  deeded  the  same  to 
Catharine  Walrod,  a  sister  of  the  defendants,  and  she 
and  her  husband,  oh  February  24,  1891,  conveyed  the 
same  to  L.  W.  Names,  who  now  holds  the  title  to  said 
northwest  quarter,  subject  to  the  rights  and  equities  of 
Sarah  Names  and  subject  to  a  certain  mortgage  executed 
by  L.  W.  Names,  and  to  two  mortgages  executed  at  his 
request  by  said  De  Witt  F.  Names;  that  L.  W.  Names,  as 
tenant  of  Sarah  Names,  has  used  and  occupied  her  inter- 
est in  said  premises  ever  since  February  9,  1878,  and  has 
received  the  rents  and  profits  thereof;  that  the  rental 
value  of  such  interest  is  the  sum  of  $160  per  annum,  no 
part  of  whicfli  has  been  paid.  The  said  L.  W.  Names,  as 
tenant  of  plaintiff  Sonneckson  Sparks,  has  used  and  occu- 
pied his  undivided  one-half  interest  in  the  said  northeast 
(juarter  from  April  20,  1886,  until  January  7,  1891,  and 
received  the  rents  and  profits  thereof;  that  the  rental 
value  of  said  interest  in  said  premises  is  |80  per  year,  no 
part  of  which  has  been  paid.  The  prayer  is  that  L.  W. 
Names  be  required  to  execute  and  deliver  a  deed  to  Sarah 
Names  of  the  undivided  one-half  of  the  said  northwest 
quarter,  and  if  he  fails  so  to  do  within  a  reasonable  time, 
that  the  decree  rendered  by  the  court  be  made  to  operate 
as  such  conveyance;  that  the  incumbrances  on  said  quar- 
ter section  be  decreed  to  be  satisfied  first  out  of  L.  W. 
Names'  undivided  one-half  interest;  that  Sarah  Names' 
title  be  quieted  in  her;  and  that  a  partition  of  said  north- 
west quarter  be  made  according  to  the  respective  rights 
of  the  parties  interested  therein,  and  that  Sarah  Names 
have  judgment  against  L.  W.  Names  for  the  sum  of 
12,400.  The  plaintiff  Sparks  prays  for  a  partition  of  the 
said  northeast  quarter,  and  for  judgment  against  L.  W. 
Names  for  the  sum  of  J!f820. 

The  defendant,  Cliarles  E.  Names,  in  his  answer,  ad- 
mits that  Sarah  and  L.  W.  Names  were  husband  and 
wife,  and  were  owners  each  of  an  undivided  one-half 
interest  in  the  north  half  of  said  section  7,  and  that  the 
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deed  to  De  Witt  P.  Names  and  the  mortgages  described 
in  the  amended  petition  were  executed  and  delivered  as 
alleged.  All  other  averments  of  the  petition  are  denied. 
The  defendant,  further  answering,  alleges  that  the  causes 
of  action  set  out  in  the  amended  petition  did  not  accrue 
within  four  years  next  preceding  the  commencement  of 
the  action;  that  the  answering  defendant  is  the  owner  of 
an  undivided  one-half  interest  in  the  said  northeast  quar- 
ter of  section  7,  and  that  the  plaintiff  Sparks  is  the  owner 
of  the  other  undivided  one-half  interest  in  said  premises. 
Defendant  prays  judgment  confirming  the  shares  of  the 
parties  as  above  set  forth,  and  for  a  partition  of  said  real 
estate  according  to  the  said  rights  of  the  parties  inter- 
ested therein. 

The  answer  of  L.  W.  Names  contains  the  same  admis- 
sions and  denials  of  the  allegations  of  the  amended  peti- 
tion as  stated  in  the  answer  of  his  co-defendant,  and 
avers  that  the  deed  to  De  Witt  F.  Names  was  intended  to 
convey  a  fee-simple  title  to  the  grantee  therein;  that 
Sarah  Names  signed  the  same  with  the  full  knowledge 
that  she  was  thereby  conveying  all  her  title  and  interest 
in  and  to  the  lands  therein  described,  and  that  she  re- 
ceived one-half  of  the  consideration  paid  by  said  De  Witt 
for  said  land,  to-wit,  the  sum  of  f500.  The  defendant 
for  further  answer  pleads  the  statutes  of  limitations,  and 
by  way  of  cross-petition  for  first  and  second  causes  of 
action  sets  up  the  recovery  of  two  judgments  by  him 
against  Sarah  Names,  which  it  is  alleged  are  unpaid,  one 
in  the  supreme  court  of  the  state  of  Iowa,  on  December 
8,  1885,  in  the  sum  of  |225,  and  the  other  in  the  district 
court  of  Webster  county,  Iowa,  on  or  about  September  4, 
1886,  for  the  sum  of  |357.95.  The  defendant  also  alleges 
that  since  the  recovery  of  said  judgments  said  Sarah 
Names  has  been  a  non-resident  of  the  state  of  Iowa,  and 
pleads  the  statute  of  limitations  of  that  state.  For  an- 
other cause  of  action  it  is  alleged  that  Sarah  and  L.  W. 
Names,  in  1877,  purchased  and  became  the  owners  in 
common  of  the  northeast  quarter  of  said  section  7,  and 
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that  said  defendant  has  paid  all  the  taxes  subsequently 
levied  and  assessed  on  said  quarter  section  until  the  year 
1885,  aggregating  the  sum  of  |150.22;  that  one-half  of 
said  sum,  with  interest  from  the  several  dates  of  pay- 
ment, is  due  and  payable  from  the  said  Sarah  Names,  and 
that  during  all  the  time  between  the  dates  of  the  pay- 
ments of  said  taxes  she  was  a  non-resident  of  this  state 
and  absent  therefrom.  There  are  other  averments  in  the 
answer,  which  need  not  be  referred  to,  as  they  are  not 
necessary  to  a  consideration  of  the  questions  now  in- 
volved. 

The  replies  of  the  plaintiffs  deny  each  allegation  con- 
tained in  the  answers,  and  set  up  the  statute  of  limita- 
tions against  the  causes  of  action  pleaded  by  L.  W. 
Names. 

Upon  the  trial  of  the  issues  presented  by  the  pleadings 
the  court  found  that  the  plaintiff  Sparks  and  the  defend- 
ant Charles  E.  Names  were  the  owners  each  of  an  undi- 
vided one-half  interest  in  the  said  northeast  quarter  of 
section  7,  and  that  they  were  entitled  to  the  partition  of 
said  real  estate.  The  court  further  found,  in  substance, 
that  the  deed  executed  and  delivered  to  De  Witt  P, 
Names  to  said  real  estate  was  intended  as  a  mortgage; 
that  whatever  right,  title,  and  interest  he  had  in  said 
tract  has  been  redeemed  and  the  premises  reconveyed 
to  L.  W.  Names,  who  now  holds  the  legal  title  to  the 
entire  northwest  quarter,  the  undivided  one-half  thereof 
being  in  trust  for  Sarah  Names;  that  the  mortgages  on 
said  real  estate  described  in  the  amended  petition  were 
placed  thereon  by  L.  W.  Names,  or  for  his  benefit,  and 
that  the  same  are  to  be  satisfied  first  out  of  his  undivided 
interest  in  said  premises,  before  subjecting  her  interest 
to  the  payment  of  the  same;  that  Sarah  and  L.  W.  Names 
were  the  owners  in  fee  each  of  an  undivided  one-half  of 
said  land,  and  that  partition  thereof  should  be  made. 
The  court  further  found  to  be  due  Sarah  Names  from 
L.  W.  Names  the  sum  of  |760,  for  rents  and  profits;  that 
there  was  nothing  due  the  latter  on  the  judgment  pleaded 
49 
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as  his  first  cause  of  action  in  the  cross-petition ;  that  there 
is  due  from  Sarah  Names  to  L.  W.  Names  on  his  second 
cause  of  action,  the  judgment  recovered  in  the  district 
court  of  Webster  county,  Iowa,  the  sum  of  1526.88;  that 
there  is  due  him  for  taxes  paid  |56.52,  and  that  there  is 
a  balance  due  plaintiff,  Sarah  Names,  from  the  defend- 
ant, L.  W.  Names,  the  sum  of  1166.60.  From  the  decree 
rendered  upon  said  findings  the  defendant,  L.  W.  Names, 
appeals. 

It  is  conceded  by  the  respective  parties  that  the  decree, 
in  so  far  as  it  partitions  the  noi-t  beast  quarter  of  said  sec- 
tion 7,  is  right.  The  only  controversy  in  this  court  is  be- 
tween Sarah  and  L.  W.  Names.  It  is  undisputed  that 
while  they  were  husband  and  wife  and  the  owners,  each, 
of  an  undivided  one-half  of  the  northwest  quarter  of  said 
section  7,  they  executed  a  deed  of  said  real  estate  to 
De  Witt  F.  Names;  that  subsequently  through  mesne 
conveyances,  as  alleged  in  the  petition,  L.  W.  Names  ob- 
tained title  to  the  whole  quarter  section,  and  so  held  the 
same  when  this  action  was  instituted.  The  main  dispute 
arises  over  the  deed  to  De  Witt  F.  Names,  the  defendant 
claiming  that  it  was  executed  and  intended  by  the  parties 
as  an  absolute  conveyance  of  the  land  to  the  grantee 
therein  mentioned,  while  Mrs.  Names  insists  that  the 
deed,  although  absolute  in  form,  was  given  to  secure  her 
husband's  debt,  and,  therefore,  is  in  effect  a  mortgage 
merely.  It  is  the  settled  law  of  this  state  that  a  deed 
absolute  in  its  terms,  when  given  to  secure  a  debt,  as 
between  the  parties  thereto,  and  all  others  except  good- 
faith  purchasers  for  value  without  notice,  will  be  con- 
strued by  the  courts  to  be  a  mortgage  only.  {Wilson  v. 
Richards,  1  Neb.,  342;  McHugh  v.  Smiley,  17  Neb.,  626; 
EUicm<in  v.  Gallagher,  24  Neb.,  79;  Tincer  w  Feiz,  26  Neb., 
706;  Kemp  v.  Small,  32  Neb.,  318.)  L.  W.  Names  having 
been  one  of  the  grantors  in  the  deed  to  De  Witt  F.  Names, 
is  not  a  hona  fide  purchaser  of  the  premises,  and  Mrs. 
Names  is  not  precluded  from  showing  the  character  and 
purpose  of  the  conveyance.     She  is,  however,  required  to 
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establish  by  clear  and  convincing  evidence  that  such 
deed  was  intended  as  security  for  a  debt  or  loan,  and  that 
the  same  has  been  satisfied,  in  order  to  obtain  a  recon- 
veyance of  the  premises. 

It  is  urged  that  the  findings  of  the  district  court  that 
the  conveyance  in  question  was  a  mortgage  is  imsup- 
ported  by  the  evidence,  or  rather  is  contrary  to  the  weight 
thereof.  It  is  not,  and  cannot  be  successfully,  contended 
that  there  is  no  testimony  to  sustain  the  finding  that  the 
deed  was  intended  to  operate  as  a  mortgage.  Mrs- 
Names  testified  positively  that  the  deed  was  executed  to 
secure  a  loan  of  money  obtained  by  L.  W.  Names  from  his 
brother  De  Witt;  that  she  received  no  consideration  for 
the  conveyance,  and  that  there  was  no  absolute  sale  of  the 
land.  Neither  of  the  other  parties  to  the  instrument  was 
called  as  a  witness  to  contradict  her  testimony.  Mrs. 
Names  is  fully  corroborated  by  the  witness  Miss  Acres^ 
who  testified  to  admissions  made  to  her  by  L.  W.  Names, 
to  the  effect  that  the  deed  was  executed  in  anticipation  of 
divorce  proceedings  against  Mrs.  Names,  which  he  after- 
wards brought;  that  the  sale  to  De  Witt  was  a  sham, 
and  that  L.  W.  Names  owned  the  land.  It  was  further 
shown  that  after  the  deed  to  De  Witt  was  executed,  he 
gave  a  power  of  attorney  to  L.  W.  Names  authorizing 
him  to  mortgage,  sell,  and  handle  the  land  in  dispute  as 
he  saw  proi)er,  and  that  the  latter  continued  to  care  for 
and  rent  the  premises.  The  defendant  called  several 
witnesses,  not  parties  to  the  conveyance,  however,  who 
testified  substantially  that  they  were  present  when  the 
deed  in  question  was  delivered,  and  that  De  Witt  F. 
Names  paid  f  1,000  for  the  quarter  section,  f 500  to  each 
of  the  grantors.  There  was  introduced  other  evidence 
tending  to  show  that  an  absolute  sale  of  the  land  was 
made  to  De  Witt.  It  should  be  stated  that  Mrs.  Names 
in  her  testimony  denies  receiving  $500,  or  any  other  sum, 
on  account  of  her  signing  the  deed.  It  will  be  observed 
that  the  record  discloses  a  marked  confiict  in  the  evi- 
dence, that  given  on  the  one  side  being  sufficient  to  up- 
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hold  the  deed  as  an  absolute  conveyance  according  to  its 
terms,  and  that  on  behalf  of  the  plaintiff  tends  to  prove 
or  establish  that  the  instrument  was  executed  by  Mrs. 
Names  as  a  mortgage  merely.  The  court  below  must 
have  believed  the  plaintiff's  witnesses,  and  we  cannot  say 
it  should  not  have  done  so,  although  the  greater  number 
of  persons  testified  for  the  defense  on  this  branch  of  the 
case.  It  is  not  for  us  to  weigh  the  testimony  farther  than 
to  ascertain  that  the  finding  complained  of  is  supported 
by  the  proofs,  and  we  are  convinced  that  it  is.  It  is  not 
so  clearly  and  manifestly  wrong  as  to  make  it  the  duty 
of  this  court  to  disturb  it. 

It  is  urged  that  this  is  an  action  for  relief  on  the  ground 
of  fraud,  and  was  therefore  barred  in  four  years  after 
the  discovery  of  the  facts  constituting  the  fraud.  We 
think  coimsel  mistakes  the  purport  of  the  suit.  It  is  not 
to  obtain  relief  on  the  ground  suggested,  but  rather  one 
to  have  the  true  character  of  the  deed  to  De  Witt  F. 
Names  established,  and  to  compel  a  reconveyance  to 
Sarah  Names  of  her  interest  in  the  premises,  the  mort- 
gage debt  having  been  extinguished.  The  statute  of 
limitations  does  not  run  against  such  an  action  until  the 
expiration  of  ten  years  after  the  cause  of  action  accrues, 
and  this  suit  was  instituted  within  that  period.  {WiUon 
v.  Richards  J 1  Neb.,  342;  McKesson  v.  llawley^  22  Neb.,  692; 
Baldicin  v.  Burt,  43  Neb.,  245.)  It  is  true  it  was  alleged 
and  proved  on  the  part  of  the  plaintiff  that  L.  W.  Names 
represented  to  his  wife  that  the  deed  was  a  mortgage, 
and  that  relying  thereon  she  was  induced  to  sign  the 
same.  The  purpose  of  this  was  to  estop  L.  W.  Names 
from  claiming  that  the  instrument  was  in  fact,  as  it  was 
in  form,  an  absolute  conveyance.  Relief  is  not  predi- 
cated upon  the  misrepresentations  of  the  defendant,  but 
rather  upon  the  fact  that  the  deed  was  intended  and 
treated  as  a  mortgage,  and  that  L.  W.  Names  wrongfully 
took  a  conveyance  of  the  title  to  himself  alone,  ignoring 
the  interests  of  his  wife  in  the  premises. 

Another  point  urged  is  that  L.  W.  Names  was  entitled 
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to  a  lien  upon  the  land  for  the  sum  of  $500,  which  it  is 
claimed  was  received  by  his  wife  when  the  deed  to  De 
Witt  was  given.  There  are  two  valid  answers  to  this 
contention:  First,  no  lien  is  claimed  therefor  in  the  an- 
swer. In  the  next  place,  there  was  sufficient  evidence  to 
show  that  Sarah  Names  did  not  receive  the  ^00,  or  any 
other  sum,  as  a  consideration  for  making  the  deed.  If 
she  did  not,  then  it  is  plain  no  recovery  can  be  had  against 
her  for  the  same. 

Complaint  is  made  of  that  part  of  the  finding  which 
charges  L.  W.  Names  with  the  rents  and  profits  of  Sarah 
Names'  interest  in  the  premises.  While  there  is  a  con- 
flict in  the  authorities  upon  the  proposition  whether  a 
co-tenant  in  the  exclusive  possession  of  the  common  prop- 
erty is  liable  to  account  for  the  value  of  such  occupation, 
in  the  absence  of  an  agreement  to  pay  rents,  where  there 
has  been  no  denial  of  the  right  of  his  co-owner  to  enter 
and  enjoy  with  him,  the  weight  of  the  adjudications  in 
this  country  sustains  the  rule  that  where  a  tenant  in 
common  excludes  his  co-tenant  from  the  enjoyment  of 
the  common  property,  or  where  he  takes  possession  of 
the  whole  and  holds  the  same  adversely  as  owner,  he  is 
liable  for  the  rents.  (Valentine  v.  Healey,  86  Hun  [N.  Y.], 
259;  Holmes  v.  Besty  5  Atl.  Rep.  [Vt.],  385;  Almy  v.  Dankls^ 
4  Atl.  Rep.  [R.  I.],  753;  Scantlin  v.  Allison^  4  Pac.  Rep. 
[Kan.],  618;  Minter  v,  Durham^  11  Pac.  Rep.  [Ore.],  231; 
Edsall  V.  MerHll,  37  N.  J.  Eq.,  114;  Oage  v.  Gage,  29  Atl. 
Rep.  [N.  H.],  543;  Wood  v.  Griffin^  46  N.  H.,  230;  Zapp  v. 
Miller,  15  N.  E.  Rep.  [N.  Y.],  889;  11  Am.  &  Eng.  Ency. 
of  Law,  1099,  and  cases  there  cited.)  It  is  undisputed  that 
L.  W.  Names  has  held  possession  of  the  entire  quarter 
section  under  a  claim  of  exclusive  right.  He  insisted 
that  he  was  the  sole  owner  of  the  premises  and  alone  had 
the  right  to  the  rents  and  profits  derived  therefrom. 
Mrs.  Names  was,  we  think,  entitled  to  recover  her  share 
of  the  value  of  the  use  or  rental  of  the  property  for  four 
years  prior  to  the  commencement  of  the  action,  without 
interest,  as  no  demand  was  made.     No  rents  prior  to  said 
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period  are  recoverable,  since  the  statute  of  limitations 
had  run  against  them.  The  amount  allowed  by  the 
court,  1750,  was  too  large.  The  rental  value  of  the  entire 
quarter  section  did  not  exceed  f 320  per  year,  which  for 
four  years  aggregates  the  sum  of  f  1,280.  One-half  of 
this  amount,  or  |640,  would  belong  to  each  co-tenant. 
The  decree,  as  to  the  amount  of  rents  for  which  the  de- 
fendant is  accountable,  is  excessive  to  the  extent  of  fllO. 

Another  proposition  advanced  is  that  the  court  erred  in 
rejecting  a  portion  of  the  claim  of  L.  W.  Names  for  taxes. 
A  perusal  of  the  evidence  convinces  us  that  he  was  al- 
lowed fully  one-half  of  the  money  paid  out  by  him  as 
taxes  on  the  northeast  quarter  of  said  section,  and  he  has 
no  just  cause  to  complain  of  the  decree  in  this  particular. 

Objection  is  made  to  the  disallowing  of  the  defendant's 
first  cause  of  action  set  up  in  his  cross-petition,  which  is 
based  upon  a  judgment  for  costs  alleged  to  have  been  ob- 
tained by  L.  W.  Names  against  Sarah  Names  in  the  su- 
preme court  of  the  state  of  Iowa.  The  recovery  of  the 
judgment  is  denied  by  the  reply,  and  there  is  no  com- 
petent proof  in  the  record  of  the  existence  of  the  judg- 
ment. True,  a  transcript  of  that  which  purports  to  be 
such  a  judgment  was  introduced  in  evidence,  but  it  con- 
tained no  certificate  of  the  presiding  judge,  and  its  ad- 
mission in  evidence  was  specifically  objected  to  on  that 
ground.  The  transcript  not  having  been  authenticated  in 
the  mode  prescribed  by  section  414  of  the  Code  of  Civil  Pro- 
cedure, it  was  insufficient  to  prove  the  existence  or  recov- 
ery of  the  judgment  pleaded;  hence,  the  court  was  right 
in  wholly  rejecting  the  cause  of  action  based  thereon. 

The  only  error  we  have  discovered  in  the  record  is  as 
to  the  amount  of  the  personal  judgment  rendered  in  favor 
of  Mrs.  Names,  which  was  for  1166.60.  This  sum  is  f  110 
too  large,  that  being  the  amount  which  we  have  already 
determined  the  finding  of  the  court  against  the  defendant 
for  rents  was  excessive.  The  decree  will  be  modified  in 
this  respect,  and  in  all  others  it  is  affirmed. 

Judgment  accordingly. 
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FiLBD  JxmE  2, 1896.    No.  6591.  eo  9ss\ 

1.  Pleading.    All  f&cts  well  pleaded  In  an  answer,  not  denied  by  a  re- 

ply, are  taken  as  tnie. 

2.  Belease  and  Discharge.    The  release  by  a  payee  of  one  Joint  obligor 

operates  as  a  release  of  the  others  also. 

S.  Judgments.  Under  section  440  of  the  Code  of  Clyil  Procedure  a 
judgment  non  obstante  veredicto  should  be  rendered  when  the 
pleadings  of  the  party  obtaining  the  verdict  confess  fftcts  entitling 
the  other  party  to  Judgment.  (Mmmimg  v.  OiPy  of  Orletms,  42  Neb., 
712.) 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcogk,  J. 

Richards  dr  Proutj  for  plaintiff  in  error. 

Alfred  Hasflett,  contra. 

NORVAIi,  J. 

This  action  was  instituted  in  the  county  court  of  Gage 
county  by  Charles  F.  Clark  to  recover  upon  a  promissory 
note  for  |800,  executed  by  Fred  Scofleld  and  others,  pay- 
able to  A.  T.  Turney,  and  by  him  indorsed  to  C.  G.  Platter, 
who  likewise  indorsed  the  said  instrument  to  plaintiff. 
The  makers  and  indorsers  were  made  defendants,  al- 
though service  of  summons  was  had  upon  Scofleld  and 
Turney  alone,  against  whom  a  verdict  was  rendered,  and 
immediately  Scofleld  flled  a  motion  for  judgment  in  his 
favor  upon  the  pleadings  non  obstante  veredicto,  which  was 
overruled,  and  judgment  was  thereupon  rendered  by  the 
county  court  in  favor  of  the  plaintiff.  Scofleld  prose- 
cuted a  petition  in  error  to  the  district  court,  alleging, 
inter  aUa,  that  the  county  court  erred  in  overruling  his 
motion  for  judgment,  notwithstanding  the  verdict  From 
a  judgment  afllrming  the  decision  of  the  county  court, 
error  is  prosecuted  to  this  court. 
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The  record  shows  that  one  of  the  defenses  interposed 
in  Scofield's  answer  to  the  petition  in  the  county  court 
was  that  Turney,  the  original  payee  of  the  note,  while  he 
was  owner  thereof,  for  a  valuable  consideration  released 
J.  D.  Patterson,  I*.  G.  Casper,  and  Julius  Lane,  joint 
makers  with  Scofleld  of  the  note  sued  upon.  Plaintiff 
filed  a  general  demurrer  to  this  defense,  which  was  over- 
ruled, and  no  reply  to  the  answer  was  filed.  The  plaint- 
iff by  failing  to  reply  admitted  as  true  all  facts  well 
pleaded  in  said  answer.  {Harden  v.  Atchison  d  N.  R.  Co.y 
4  Xeb.,  521;  Dillon  v.  Russell,  5  Neb.,  488;  Willi4ms  v. 
EvanSy  6  Neb.,  218;  Payne  v.  Briggs,  8  Neb.,  78;  Hanson  v. 
Lehmanj  18  Neb.,  564;  Linch  v.  State,  30  Neb.,  740;  Ham- 
ilton Loan  d  Trust  Co.  v.  Gordon,  32  Neb.,  663.)  The  answer 
alleges,  in  effect,  that  on  the  1st  day  of  March,  1890, 
Turney,  who  was  the  payee,  owner,  and  holder  of  the 
note,  in  consideration  of  f  300,  to  him  paid  Jby  the  three 
of  the  makers  above  stated,  released  them  from  further 
liability  on  said  instrument,  and  that  said  release  was 
indorsed  in  writing  upon  the  back  of  said  note  by  Turney, 
without  Scofteld'a  knowledge,  consent,  or  procurement. 
The  release  being  thus  indorsed,  the  plaintiff  was  not  an 
innocent  holder  of  the  paper,  although  he  purchased  the 
same  before  maturity  thereof.  The  f 300  payment  was 
made  before  the  note  became  due,  which  constituted  a 
good  consideration  for  the  release  and  discharge  of  those 
who  paid  the  money.  That  the  release  of  one  joint 
obligor  will  operate  as  a  release  of  the  others  also  is  the 
settled  law  of  this  state.  (Neligh  v.  Bradford,  1  Neb.,  451; 
Lamb  v.  Gregory,  12  Neb.,  507.)  It  follows  that  the  answer 
stated  a  good  defense  to  the  note. 

Section  440  of  the  Code  of  Civil  Procedure  provides: 
"Where,  upon  the  statements  in  the  pleadings,  one  party 
is  entitled  by  law  to  judgment  in  his  favor,  judgment 
shall  be  so  rendered  by  the  court,  though  a  verdict  has 
been  found  against  such  parties."  Under  the  foregoing 
provisions  the  defendant  Scofield,  upon  the  issues  made 
hj  the  pleadings,  had  a  right  to  have  judgment  pro- 
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nounced  in  his  favor.  (RinJcer  v.  JLee,  29  Neb.,  784;  Man- 
ning V.  City  of  Orleans,  42  Neb.,  712.)  The  county  court 
erred  in  not  sustaining  the  motion  for  judgment,  non 
obstante  veredicto,  and  the  district  court  erred  in  rendering 
a  judgment  of  affirmance.  The  judgment  of  the  county 
court  and  that  of  the  district  court  are  reversed  and  the 
cause  remanded  to  the  last  named  court  for  further  pro- 

ceedings. 

Bbyersbd  and  remanded. 


Farmers  &  Mbrohants  Insurance  Company  v.  O.  M. 

Moore. 

Filed  June  2, 1896.    No.  6560. 

1.  Parties.    Except  as  otherwise  provided  in  the  Code,  every  action 

must  be  prosecuted  in  the  name  of  the  real  party  interested.     . 

2.  Immrance:  Pabty  in  Intebbst.    Held,  That  the  petition  fails  to 

show  that  the  plaintlfC  has  such  an  interest  in  a  policy  of  fire  in- 
surance as  to  entitle  her  to  maintain  an  action  thereon  in  her  own 
name. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Sulli\an,  J. 

Campbell  &  Wallis,  for  plaintiff  in  error. 

Allen,  Reed  &  Ellis,  contra. 

NORVAI.,  J. 

This  was  an  action  by  O.  M.  Sloore  upon  a  policy  of  fire 
insurance  issued  by  the  defendant  to  one  E.  O.  Warner, 
in  the  sum  of  $330,  upon  a  dwelling  house  situate  in  the 
town  of  Wamerville,  Madison  county.  The  insured  prop- 
erty having  been  subsequently  wholly  destroyed  by  fire, 
this  action  was  commenced  to  recover  the  amount  of  said 
policy.    The  cause  was  tried  before  a  jury  and  a  verdict 
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rendered  in  favor  of  the  plaintiff.    The  defendant  proee- 
cutes  a  petition  in  error. 

At  the  commenrement  of  the  trial  the  defendant  ob- 
jected to  the  introduction  of  any  testimony,  on  the  ground 
that  the  petition  failed  to  state  a  cause  of  action,  which 
objection  was  overruled  by  the  court.  This  ruling  is  as- 
signed for  error.  It  is  insisted  that  the  petition  fails  to 
show  that  the  plaintiff  has  any  interest  in  the  contract  or 
policy  of  insurance  declared  upon.  The  policy,  a  copy 
of  which  is  set  out  in,  and  made  a  part  of,  the  petition, 
was  executed  and  delivered  to  E.  C.  Warner,  the  alleged 
owner  of  the  insured  premises.  'It  contained,  among 
other  things,  the  following  provisions:  "Loss,  if  any, 
payable  to  M.  O.  Moore,  mortgagee,  as  her  interest  may 
appear,  subject,  however,  to  all  the  conditions  of  this 
policy."  The  petition  does  not  disclose  that  the  policy 
was  payable  to  this  plaintiff,  Olive  M.  Moore,  or  that  it 
has  been  assigned  to  her,  or  that  she  was  in  any  manner 
a -party  to  the  contract  of  insurance.  The  face  of  the 
policy  shows  that  the  insurance  money  was  to  be  paid  to 
M.  O.  Moore.  There  is  no  averment  in  the  petition  that 
the  initials  of  plaintiff's  maiden  name  were  incorrectly 
stated  in  the  policy,  or  that  plaintiff  and  M.  O.  Moore  are 
one  and  the  same  person.  The  petition  is,  therefore, 
faulty  in  not  showing  that  this  plaintiff  has  the  right  to 
recover  upon  the  policy.  The  Code  requires  that  actions 
must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est. In  order  to  maintain  the  suit,  plaintiff's  interest 
should  have  been  aflBrmatively  disclosed  by  proper  aver- 
ments in  the  petition.  (Hicllin  i\  Nebraska  City  Nat.  Banky 
8  Neb.,  463.)  We  are  all  of  the  opinion  that,  for  the  defect 
indicated  above,  the  petition  does  not  state  a  cause  of 
action  in  favor  of  the  plaintiff,  and  for  that  reason  alone, 
without  considering  the  other  errors  assigned,  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Reversed  and  rbmanded. 
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Frederick  H.  Miller,  appellee,  v.  Gabriel  Gun- 

biqrson  bt  al.,  appellants. 

FnjsD  June  2, 181^6.    No.  6687. 

1.  Negotiable  Instruments:  Admission  of  Executiox.    Eridence  con- 

tradictory of  the  terms  of  a  promissory  note  cannot  furnish  a  de- 
fense to  such  note  when  it  is  admitted  by  defendants  that  such 
note  was  duly  executed  by  them. 

2.  Mortgages:  Cancellation:  Tender.    A  mortgage  will  not  be  can- 

celed upon  the  application  of  the  mortgagor,  no  creditor  being 
interested,  without  a  tender  or  requirement  that  the  mortgagee 
be  reimbursed  for  such  expenditures  as  he  has  made,  and  indem- 
nified as  to  such  liabilities  as  in  good  faith  he  has  incurred,  on  the 
faith  of  such  mortgage. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J. 

B.  G.  Burbanky  for  appellants : 

Partnership  property,  with  the  consent  of  all  the  part- 
ners, may  be  mortgaged  to  secure  the  individual  debts  of 
one  or  more  of  the  partners.    {Richards  v.  Leveilley  44  Neb. 
38;  Roop  V.  Herrm,  15  Neb.,  73;   Deitrich  v.  Hutchinson 
20  Neb.,  52;  Sylvester  v.  H enrich,  61  N.  W.  Kep.  [la.],  945 
Fisher  v.  Syfers,  10  N.  E.  Kep.  [Ind.],  306;  In  re  Kahley 
2  Biss.  [U.  S.  C.  C],  383;  Smith  v.  Smith,  54  N.  W.  Rep 
[la.],  73;  National  Bank  of  Metropolis  v.  Sprague,  20  N.  J 
Eq.,  13;  Carver  Oin  &  Machine  Co.  v.  Bannon,S5  Tenn.,718 
Case  V.  Beauregard,  99  U.  S.,  119;    Huiskamp  v.  Moline 
Wagon  Co.,  121  U.  S.,  310;  Veal  v.  Keely  Co.,  86  Ga.,  130 
Kennedy  v.  National  Union  Bank,  23  Hun  [N.  Y.]j^^491 
Wiggins  v.  Blackshear,  26  S.  W.  Eep.  [Tex.],  939.) 

John  L.  Carr,  Damd  W.  Merrow,  and  Isaac  E.  Congdon^ 
contra. 

Ryan,  C. 

About  the  first  day  of  January,  1888,  Frederick  H. 
Miller  entered  into  partnership  with  Gabriel  M.  Gunder- 
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8on  for  the  purpose  of  carrying  on  tlie  planing  mill  bn»i- 
ness  in  the  city  of  Omaha.  It  was  stipulated  between 
the  partners  that  the  first  named  contributed  f  20,000  and 
the  last  named  |15,000.  It  was  also  provided  that  eight 
per  cent  interest  was  to  be  allowed  on  any  excess  of  capi- 
tal which  one  partner  might  have,  and  that  this  interest 
was  to  be  paid,  with  other  expenses,  from  the  business 
of  the  firm,  before  a  division  of  profits.  In  the  latter  part 
of  the  vear  1887  Gabriel  Gunderson,  the  father  of  Gabriel 
M.  Gunderson,  had  been  asked  by  Frederick  H.  Miller  to 
furnish  money  for  the  operation  of  a  planing  mill,  which 
Miller  had  constructed,  but  had  not  means  enough  to 
operate.  Air.  Miller's  arrangement,  as  he  claims,  was 
to  take  Gabriel  M.  Gunderson  into  pai*tnership  with  him, 
the  father  to  furnish  the  amount  of  money  necessary  to 
enable  Gabriel  M.  Gunderson,  his  son,  to  become  such 
partner.  The  Gundersons  insist  that  the  advances  made 
by  the  elder  Gunderson  were  loans  to  the  firm  of  ililler  & 
Gunderson.  This  is  the  first  matter  of  dispute  between 
the  litigants.  Whatever  this  arrangement  was,  there  is 
one  thing  certain,  and  that  is  that  under  it  Gabriel  Gun- 
derson furnished  *7,500  on  January  17,  1888;  f 5,000  on 
April  24,  1888;  ?900  on  May  17,  1888;  and  at  some  time 
prior  to  the  last  named  date,  |60. 80,— making  a  total  of 
fl3,460.80.  It  seems  that  the  first  item  of  |7,500  was 
credited  by  Gabriel  M.  Gunderson  upon  the  books  of  the 
firm  of  Miller  &  Gunders(m  as  a  payment  on  account  for 
the  capital  advan<!ed  by  himself  as  the  junior  member. 
There  was  no  evidence  that  Gabriel  Gunderson  knew  any- 
thing of  this  entry.  When  he  sent  the  draft  for  f7,500 
from'  Chicago,  his  place  of  residence,  he  inclosed  three 
promissory  notes,  each  of  $2,500,  to  be  signed  by  Gabriel 
M.  Gunderson,  Frederick  H.  Miller,  and  the  wife  of  Miller. 
These  notes  were  accordingly  executed.  Gabriel  Gun- 
derson explained  in  his  testimony  that  he  supposed  this 
was  the  proper  way  for  these  notes  to  be  given,  though 
they  were  for  the  indebtedness  of  the  firm  of  Miller  & 
Gunderson.     This  firm,  from  its  commencement,  instead 
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of  making  money  ran  into  debt,  until  on  January  13, 1893, 
in  a  letter  written  by  Frederick  *H.  Miller  to  Gabriel 
Gunderson  in  Cliica{j:o,  the  situation  was  stated  in  this 
language:  "I  suppose  you  know  that  the  mill  is  in  the 
hands  of  the  sheriff,  and  I  do  not  see  how  the  matter  can 
be  continued  much  lonpjer,  as  about  all  the  outstanding 
accounts  are  collected  that  can  be  at  present,  except  a 
few  hundred  dollars.  The  judgments  against  us  in  the 
sheriff's  office  amount  to  about  three  thousand  dollars, 
and  more  to  hear  from..  There  not  being  any  prospect  of 
fixing  up  the  matter,  think  it  would  be  best  for  all  con- 
cerned for  you  to  be  here."  Upon  receipt  of  this  lett(»r 
Gabriel  Gunderson  went  to  Omaha.  On  January  19, 
1893,  the  firm  of  Miller  &  Gunderson,  by  F.  H.  Miller,  as 
partner,  and  F.  H.  Miller  and  Gabriel  M.  Gunderson,  indi- 
vidually, joined  in  making  a  chattel  mortgage  upon  the 
personal  property  of  said  firm  to  secure  its  five  promis- 
sory notes  to  Gabriel  Gunderson,  payable  on  demand,  of 
which  notes  each  of  three  was  for  If 3,270. 10,  another  was 
for  16,780.51,  and  still  another  was  for  $5,000.  At  the 
same  time  F.  H.  Miller  and  Gabriel  M.  Gunderson,  the 
joint  owners  of  the  planing  mill  real  property,  their  wives 
joining,  made  a  mortgage  on  said  real  property  to  secure 
payment  of  the  notes  above  described,  except  the  J5,000 
note,  to  be  hereafter  explained.  These  notes  represented 
advances  and  interest.  These  mortgages  were  duly  filed 
for  record  on  the  day  following  their  date.  Soon  after- 
ward  Gabriel   Gunderson   commenced   proceedings   for 

their  foreclosure. 

The  petition  in  this  case  was  filed  by  F.  H.  Miller  as  a 
quondam  member  of  the  firm  of  Miller  &  Gunderson. 
His  former  partner  and  the  mortgagee  were  joined  as 
defendants.  The  plaintiff  in  this  petition  described  the 
various  transactions  in  which  he  had  taken  part,  in  ac- 
cordance with  the  theory  that  Gabriel  Gunderson  had 
made  advances  solely  to  enable  his  son  to  become  a  part- 
ner and  to  continue  that  relationship  between  the  son  and 
the  plaintiff.     It  was  averred  that  Gabriel  Gunderson,  in 


718  NEBBASKA  BEPORTS.  [Vol.48 


Miller  ▼.  Gunderaon. 


the  encouragement  of  the  formation  of  a  partnership 
between  his  son  and*  plaintiff,  was  conniying  and  con- 
spiring with  said  son  to  defraud  plaintiff,  and  that  the 
subsequent  transactions  were  carried  on  in  pursuance  of 
the  same  fraudulent  common  purpose  of  the  father  and 
son  to  deprive  plaintiff  of  his  property  and  to  defraud 
the  creditors  of  said  firm,  and  that  the  proposed  fore- 
closure of  the  mortgages  would  consummate  these  de- 
signs of  the  defendants.     It  will  greatly  simplify  this  in- 
vestigation to  say,  once  for  all,  that  plaintiff's  counsel,  in 
their  brief,  expressly  state  that  in  this  litigation  the 
rights  of  creditors  are  not  involved.     The  prayer  of  the 
petition  was  that  the  mortgages  be  declared  fraudulent, 
inoperative,  and  void;   that  they  be  canceled;   that  the 
advertised  foreclosure  of  the  chattel  mortgage  be  en- 
joined; that  any  proceedings  by  defendants  under  said 
mortgages  be  restrained  until  the  controvergfy  herein  has 
been  determined  by  the  court,  and  for  such  other  and 
further  relief  as  in  equity  and  good  conscience  the  plaint- 
iff might  be  entitled  to.     The  answer  and  reply  raised 
the  issues  hereinbefore  indicated.     Upon  a  trial  of  these 
issues  there  was  a  decree  in  accordance  with  the  prayer 
of  the  petition,  on  findings  that  Gabriel  Gunderson,  the 
defendant,  obtained  the  mortgages  from  plaintiff  by  and 
through  his  own  and  his  son's  fraud  and  misrepresenta- 
tion, as  alleged  in  the  petition,  that  is  to  say,  that  said 
Gabriel  Gunderson  would,  if  said  mortgages  were  given 
him,  pay  all  the  debts  of  the  firm  of  Miller  &  Gunderson, 
which  he  had  not  done  and  had  never  intended,  but  had 
always  refused  to  do,  and  furthermore,  that  the  money 
advanced  by  (iabriel  M.  Gunderson  as  his  part  of  the 
capital  of  the  firm  was  loaned  to  him  by  his  father  for 
that  purpose;  that  the  notes  to  Gabriel  Gunderson  never 
represented  any  indebtedness  of  the  firm  of  Miller  & 
Gunderson;  that  as  between  the  plaintiff  and  the  defend- 
ants there  was  never  any  consideration  for  said  notes, 
and  that  the  plaintiff  was  not  liable  on  said  notes. 
It  would  be  a  tedious. as  well  as  fruitless  task  to  re- 
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capitulate  the  evidence  upon  consideration  of  which  the 
district  court  reached  the  above  results.  In  respect  to 
the  proposition  that  Gabriel  Gunderson  obtained  the 
mortgages  by  the  representation  that  he  would  pay  all 
the  debts  of  the  firm,  it  is  deemed  proper  to  say  that  it 
was  shown  that  the  First  National  Bank  of  Omaha,  before 
the  commencement  of  this  action,  had  brought  suit 
against  Gabriel  Gunderson  upon  thia  alleged  promise  to 
pay  the  debts  of  Miller  &  Gunderson  to  the  amount  of 
over  18,000.  It  is  also  shown  by  the  evidence  that  after 
said  mortgages  had  been  made  to  him,  Gabriel  Gunderson 
had  paid  over  $3,000  of  the  indebtedness  of  said  firm  on 
the  faith  of  said  mortgages.  This  defendant  denied  that 
he  assumed  the  debt  to  the  bank,  but  admitted  that  the 
above  described  note  for  $5,000  was  one  given  to  him  to 
cover  certain  debts  which  he  has  in  fact  paid  to  said 
amount  of  over  $3,000,  and  explained  that  the  payment  of 
these  particular  debts  was  necessary  to  obtain  possession 
of  the  personal  property  mortgaged.  Now,  whether  the 
theory  of  plaintiff  is  adopted,  that  is,  that  Gabriel  Gun- 
derson was  to  pay  all  the  debts  of  the  firm,  including  that 
to  the  bank,  or  whether,  as  the  mortgagee  claims,  he  was 
to  pay  only  certain  specified  debts,  is  not  very  materia] 
in  principle,  for,  in  any  event,  it  is  clear  that  Gabrie 
Gunderson  has  advanced  for  the  firm  over  $3,000  on  the. 
faith  of  these  mortgages.  To  avoid  the  effect  of  ting 
suggestion  it  is  urged  that  while  the  mortgagee  paid 
these  debts,  he  took  an  assignment  of  the  evidences 
thereof,  which  he  still  holds.  There  will  be  no  difficulty 
in  defeating  any  attempted  enforcement  of  these  claims 
against  the  firm,  whenever,  either  by  the  foreclosure  of 
the  mortgages  or  otherwise,  these  debts  shall  have  been 
paid  by  the  firm  aforesaid.  We  cannot  understand  why 
Mr.  Gunderson  should  be  deprived  of  his  mortgage  se- 
curity without  a  tender  or  requirement  of  indemnifying 
him  against  any  alleged  personal  liability  incurred  solely 
on  the  faith  of  said  mortgages.  As  to  the  findings  that 
these  notes  never  represented  an  indebtedness  of  Miller 
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&  Gundersoii,  but  wore  given  for  advances  made  by  the 
father  to  the  son,  it  may  be  remarked,  in  the  first  place, 
that  this  conclusion  was  reached  upon  evidence  of  state- 
ments preceding!:  the  execution  of  these  notes  and  in  direct 
contradiction  of  their  terms.  In  the  second  place,  even 
if  by  competent  evidence  it  could  be  shown  that  the  un- 
dertakings of  the  signers  were  not  what  they  were  evi- 
denced by  the  notes  as  being,  nevertheless,  the  giving 
of  a  note  and  mortgage  by  a  firm  to  secure  payment  of  the 
debt  of  one  of  its  individual  members,  when  not  violative 
of  the  rights  of  a  creditor  of  the  firm,  has  often  been  up- 
held as  resting  upon  a  suflBicient  consideration.  Upon 
this  point  counsel  for  the  appellants  has  cited  many 
authorities  which  sustain  this  proposition.  As  these  wDl 
appear  properly  accredited  to  such  counsel,  it  is  deemed 
inadvisable  to  reproduce  them. 

The  judgment  of  the  district  court  is  reversed  and  this 
action  is  dismissed  at  the  costs  of  the  appellee. 

Revkrsed  and  dismissed. 


Jacob  Sims  kt  al.  v.  John  C.  Davis  et  al. 

FiLKD  June  2, 1896.    No.  6616. 

1.  Practice:  Dismissal.    In  an  action  wherein  the  defendant  has  not 

appeared,  a  dismissal  filed  by  plaintiff,  as  provided  by  statute, 
ends  the  case,  and  litigation  therein  cannot  be  continued. 

2.  Final  Orders:  Review.    A  final  judgment  is  necessary  to  entitle 

any  party  to  review  the  ruling  of  the  district  court  upon  a  mere 
interlocutory  motion. 

Error  from   the  district   court  of  Douglas   county. 
Tried  below  before  Ferguson,  J. 

Switzlcr  &  Mcintosh  and  Sims  &  Bainbridge,  for  plaintifFs 
in  error. 

C.  H.  Balliefy  contra. 
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Kyax,  C. 

On  tlie  30th  of  March,  1893,  Alice  Davis,  by  her  at- 
torneyB,  Switzler  &  Mcintosh  and  Sims  &  Bainbridjre, 
filed  in  the  office  of  the  district  court  of  Douglas  county 
her  petition  praying  a  divorce  from  her  husband,  John  C. 
Davis,  an  allowance  of  alimonv,  and  the  custodv  of  the 
two  minor  children  of  the  parties  litigant  On  MHy  26, 
1S93,  the  default  of  the  defendant  was  entered  of  record. 
On  August  19,  1893,  Jacob  Sims  and  Switzler  &  Mcin- 
tosh filed  an  application  for  the  allowance  of  a  balance 
due  them  as  attorneys'  fees  and  requiring  the  defendant 
to  pay  the  same.  On  the  24th  day  of  August,  1893,  plaint- 
iff filed  a  dismissal  of  this  action,  and  such  dismissal  was 
entered  of  record  by  the  clerk.  The  application  for  al- 
lowance of  attorneys'  fees  and  dismissal  was  filed  during 
vacation.  The  attorneys  caused  to  be  served  on  Alice 
Davis  and  John  C.  Davis,  September  8,  1893,  a  notice  of 
their  motion  to  set  aside  the  order  of  dismissal  entered 
in  vacation.  On  September  28,  1893,  the  motion  of  the 
aforesaid  attorneys  for  the  vacation  of  the  order  of  dis- 
missal  and  the  allowance  of  attorneys'  fees  was  over- 
ruled. By  a  petition  in  error,  in  which  the  attorneys 
appear  as  i)laintiffs  and  Alice  and  John  C.  Davis  as 
<lefendants,  it  is  sought  to  reverse  the  aforesaid  ruling 
upon  said  motion. 

If  the  dismissal  operated  to  end  the  action,  this  case 
falls  within  the  rule  announced  in  lAirvnder  v.  Atkius, 
20  Xeb.,  206,  wherein,  as  to  the  rights  of  counsel  to  be 
heard  after  a  dismissal,  it  is  said:  "What  the  rights  of 
counsel  may  be  in  the  case,  it  is  not  necessary  to  discuss. 
It  is  only  necessary  to  say  that  Lavender  and  defendants 
having  settled  their  dispute,  the  case  is  at  an  end,  and 
the  litigation  in  that  suit  cannot  be  continued."  If,  on 
tlie  other  hand,  as  seems  to  be  contended  by  plaintiffs  in 
error,  their  pending  motion  was  merely  interlocutory  and 
for  some  purposes  continued  the  action  in  existence,  not- 
withstanding the  filing  of  a  dismissal,  the  result  is 
50 
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equally  fatal  to  this  proceeding,  as  will  be  shown  by  quo- 
tations from  the  transcript.  Following  the  recitation  of 
submission  the  record  is  in  the  following  language:  ^^On 
consideration  whereof  the  court,  being  fully  advised  in 
the  premises,  overruled  the  said  motion,  to  which  ruling 
of  the  court  the  said  Switzler  &  Mcintosh  and  Jacob  Sims 
duly  except."  This  was  all,  and  if  the  case  was  still 
pending  when  the  above  motion  was  presented,  a  final 
judgment  was  essential  to  give  any  party  a  standing  in 
this  court.     In  any  event,  the  petition  in  error  must  be, 

and  accordingly  is, 

Dismissed. 


.W.  E.  Ayehs  v.  WAJ.TER  H.  Tenney  &  Company. 

Filed  June  2, 1896.    No.  6647. 

Beview:  Sufficienct  of  Kvidvjuce.    In  this  case  there  Is  involyed  no 
^        question  other  than  of  fact,  and  the  findings  being  sustained  by 
sufficient  evidence,  the  judgment  is  affirmed. 

Erbor  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J. 

J.  H.  Chimm^  L.  W.  Colhy^  and  G.  /?.  Chaney^  for  plaintiff 
in  error. 

Hastings  &  McGiniiey  contra. 

Ryan,  C. 

This  action  was  brought  by  the  defendants  in  error 
ajrainst  the  plaintiff  in  error  and  F.  O.  Avers  in  the  dis- 
trict court  of  Saline  county,  for  the  collection  of  a  promis- 
sory note  for  f405.80,  made  October  3,  1890.  This  note 
was  due  four  months  after  its  date.  The  controversy  be- 
tween the  parties  to  this  note  was  as  to  whether  or  not  it 
had  been  paid.     On  January  24,  1891,  which  was  before 
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it  matured,  this  note  was  in  the  De  Witt  Bank  for  collec- 
tion. This  bank,  on  the  day  last  named,  telegraphed 
the  payees  of  the  note  as  follows:  "Ayers  Bros,  in  bad 
shape.  Say  will  ship  what  goods  they  have  of  yours, 
prepaying  freight,  if  you  will  take  them  as  billed  to  them. 
Instruct."  On  the  same  day  the  following  telegram  was 
received  in  answer:  "Have  Ayers  ship  back  the  goods  as 
suggested.  See  that  it  is  done  at  once."  This  bank,  on 
January  27, 1891,  telegraphed  as  follows:  "Enough  goods 
have  been  shipped  back  for  Ayers  Bros.'  note."  On  the 
day  preceding  the  date  of  the  last  above  telegram  there 
was  given  to  Ayers  Bros,  the  following  receipt: 

"Received  of  Ayers  Bros,  goods  to  the  value  of  four 
hundred  and  five  and  80-100  dollars,  in  boots,  shoes,  and 
slippers,  as  per  invoice  attached,  for  Walter  H.  Tenney 
&  Co.,  Boston,  Mass.  By  C.  B.  Anderson, 

''Agent:' 

The  above  C.  B.  Anderson,  at  the  time  of  the  signing 
of  the  above  receipt,  was  cashier  of  the  De  Witt  Bank. 
The  invoice  referred  to  was  put  in  evidence  by  the  defend- 
ants in  error,  and  upon  it  was  designated  the  goods 
which  Ayers  Bros,  had  received  from  W.  H.  Tenney  &  Co. 
There  was  no  attempt  to  controvert  the  correctness  of 
these  designations,  and  they  were  therefore  properly  al- 
lowed as  credits  upon  the  note.  There  was  judgment  for 
the  balance  in  the  sum  of  $369.40,  and  the  plaintiff  in 
error,  who  alone  had  answered  in  the  district  court,  now 
urges  that  the  credit  should  have  been  of  the  entire 
amount  of  the  invoice.  The  proposition  by  the  first  tele- 
gram was  to  "ship  back  what  goods  they  have  of  yours," 
that  is,  what  goods  obtained  from  W.  H.  Tenney  &  Co. 
were  held  by  Ayers  Bros.  The  response  authorized  only 
shipment  back  of  goods  "as  suggested."  The  bank  re- 
ceipted for  goods  invoiced  as  having  been  shipped  to  an 
amount  in  value  sufficient  to  pay  the  note  on  the  26th, 
and  not  until  the  27th  notified  the  payee  of  the  fact  It 
was  then  too  late  for  the  payee  to  prevent  the  shipment.. 
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When  the  consigument  was  received  the  goods  contem- 
plated by  the  first  and  second  telegrams  were  accepted 
as  agreed;  the  remainder  were  stored  subject  to  order 
of  the  consignor.  Neither  the  bank  nor  Mr.  Ander- 
son was  constituted  the  agent  of  Tenney  &  Co.  for  the 
sett  lenient  of  the  note  by  receiving  goods.  The  direction 
to  the  bank  was  to  have  certain  goods  shipped  as  had 
been  suggested.  It  was  shown  by  the  evidence  that  the 
plaintiff  in  error  was  aware  of  the  contents  of  the  first 
two  telegrams,  so  that  he  was  not  deceived  as  to  the  lim- 
ited nature  of  the  bank's  authority.     The  judgment  of  the 

district  court  is 

Affirmed. 


Charles  J.  Piikt.ps  v.  J.  A.  Piper. 

Filed  June  2, 1896.    No.  8040. 

1.  Secretary  of  State:  Rival  Poi-iticat.  Conventions.    It  is  not  the 

province  of  the  secretary  of  state  to  determine  which  of  two  rival 
state  conventions  of  the  same  party  is  entitled  to  recognition  as 
the  regular  convention. 

2.  Regularity  of  Nominating  Conventions:  Ditv  of  Sec^ketary  op 

State:  Elections.  Where  two  factions  of  a  political  party  nomi- 
nate candidates  and  certify  such  nominations  to  the  secretary  of 
state  in  due  form  of  law,  the  latter  will  not  inquire  into  the  regu- 
larity of  the  convention  held  by  either  faction,  but  will  certify  to 
the  several  county  clerks  the  names  of  the  candidates  nominated 
by  each,  such  practice  being  in  harmony  with  the  rule  which  re- 
quires courts,  in  case  of  doubt,  to  adopt  that  construction  which 
affords  the  citizen  the  greater  liberty  in  casting  his  ballot.  State 
V.  Allen,  43  Neb.,  651.  followed. 

3.  Australian  Ballot  Law:  Nominating  Conventions.    The  question 

as  to  which  one  of  V^o  factions  of  a  political  party  is  the  true 
representative  of  such  political  party  is  rather  a  political  than  a 
judicial  question. 

Original  action  involvinj^  the  duty  of  the  secretary  of 
state  in  certifying  nominations  for  state  oflSces  under 
the  provisions  of  the  Australian  ballot  law. 
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TV.  //.  Thompson  and  E.  P.  Smith,  for  plaintiflf. 
A.  S.  Chunhillj  Attorney  General^  contra. 

Ragan,  C. 

This  action  concerns  the  duty  of  the  secretary  of  state 
in  certifying  nominations  for  state  offices  under  the  pro- 
visions of  chapter  24,  Session  Laws,  1891,  commonly 
known  as  the  "Australian  Ballot  Law."  It  was  pre- 
sented shortly  before  the  last  general  election  and  its 
exigencies  required  an  immediate  decision,  which  was 
then  rendered.  Subsequently  the  parties  withdrew  the 
record  for  the  purpose  of  making  certain  formal  amend- 
ments to  the  pleadings,  so  that  the  preparation  of  an 
opinion  has  been  necessarily  delayed.  Notwithstanding 
the  manner  in  which  the  parties  have  entitled  the  case, 
it  is  essentially  an  application  for  a  writ  of  mandanm^i. 
Only  when  so  viewed  can  it  present  a  case  within  the 
original  jurisdiction  of  this  court.  It  has  been  so  treated 
by  the  court,  and  we  shall  refer,  therefore,  to  Phelps  as 
the  relator  and  to  the  secretary  of  state  as  the  respond- 
ent. 

The  relator  alleges  that  he  is  an  elector  of  the  state  of 
Nebraska  and  the  nominee  of  the  democratic  party  for 
the  office  of  judge  of  the  supreme  court  to  be  voted  for  at 
the  general  election  to  be  held  on  the  5th  day  of  Novem- 
ber, 1895,  and  that  he  brings  this  action  in  his  own  be- 
half, in  behalf  of  the  democratic  party,  and  in  behalf  of 
all  the  electors  of  the  said  party;  that  under  the  rules 
and  according  to  the  usages  of  the  democratic  party  of 
the  state  of  Nebraska  a  committee,  called  the  democratic 
state  central  committee,  duly  authorized  by  the  demo- 
cratic party  of  said  state,  did  call  a  convention  of  the 
democratic  party  of  said  state  to  meet  in  Omaha  on  the 
26th  day  of  September,  1894,  composed  of  556  delegates 
duly  elected  by  the  democratic  party  of  the  state;  that 
said  convention  was  duly  organized  by  the  election  of 
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W.  D.  Oldham  as  chairman  and  Dan  B.  Uonin  as  8ecr<*- 
tarj;  that  amongst  the  duties  which  under  the  rules  and 
customs  of  said  party  devolved  upon  said  convention  was 
that  of  electing  a  new  state  central  committee;  that  said 
convention,  under  the  rules  and  customs  governing  said 
party,  did  select  a  state  central  committee  to  serve  for 
the  term  of  two  years  and  selected  a  chairman  thereof  to 
serve  for  a  like  period;  that  under  the  rules  and  customs 
governing  said  party  said  committee  so  elected  was 
charged  with  the  duty  of  representing  and  acting  for  the 
democratic  party  of  the  state  at  all  times  during  said  two 
years,  except  when  a  duly  authorized  convention  was  in 
session;  that  said  committee  is  the  only  body  under  the 
rules  and  customs  of  the  party  having  authority  to  call 
a  convention,  and  the  only  body  which  has  authority 
when  the  convention  is  not  in  session  to  act  for  the  party 
in  any  way;  that  said  committee,  in  accordance  with  the 
rules  and  usages  of  the  party,  called  a  convention  to 
meet  in  Omaha  on  the  22d  day  of  August,  1895,  for  the 
purpose  of  nominating  candidates  for  the  oflftce  of  judge 
of  the  supreme  court  and  for  the  purpose  of  nominating 
two  candidates  for  the  office  of  regents  of  the  university; 
that  said  convention,  consisting  of  duly  authorized  rep- 
resentatives of  the  party,  did  meet  in  Omaha  on  the  22d 
day  of  August,  1895,  and  did,  according  to  the  laws  and 
usages  of  the  democratic  party,  nominate  the  relator  as 
the  candidate  of  the  party  for  the  office  of  judge  of  the 
supreme  court  and  nominated  Alfred  T.  Blackburn  and 
Robert  Kittle  as  the  candidates  of  the  party  for  regents 
of  the  university;  that  said  nominations  were  duly  certi- 
fied to  and  filed  with  the  secretary  of  state  on  the  5th  day 
of  September,  1895,  and  that  no  objection  to  said  cer- 
tificate was  filed  within  the  three  days  provided  by  law; 
that  said  convention  was  the  only  body  having  authority 
to  nominate  for  the  democratic  party  such  candidates; 
that  on  the  5th  day  of  September,  1895,  a  body  assem- 
bled in  Lincoln,  ^'which  claimed  to  represent  the  demo- 
cratic party,  but  which  acted  without  any  authority  from 
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said  party,  or  without  any  right  whatever  to  speak  for 
said  party,  under  the  rules  and  usages  governing  said 
party  in  said  state  of  Nebraska,"  and  nominated  T.  J. 
Mahoney  as  candidate  for  judge  of  the  supreme  court 
and  John  H.  Ames  and  W.  S.  Ashby  as  candidates  for 
regents  of  the  university;  that  R.  S.  Bibb  was  chairman 
of  said  convention  and  H.  B.  Hubner  was  secretary 
thereof;  that  said  Bibb  as  chairman  and  Hubner  as  sec- 
retary did,  on  the  17th  day  of  September,  1895,  file  in  the 
office  of  the  secretary  of  state  a  certificate  in  which  they 
falsely  and  fraudulently  stated  that  said  Bibb  was  the 
chairman  of  the  convention  representing  the  democratic 
party  and  that  said  Hubner  was  secretary  thereof,  and 
that  a  convention  representing  said  party  did  nominate 
said  Mahoney,  Ames,  and  Ashby  as  aforesaid.  The  re- 
lator further  states  that  each  of  the  said  allegations  in 
said  certificate  is  entirely  false  and  made  for  the  purpose 
of  deceiving  the  voters  of  the  state;  that  unless  re- 
strained the  respondent  will  certify  to  the  clerk  of  each 
county  the  names  of  Mahoney,  Ames,  and  Ashby  as  can- 
didates of  the  democratic  party  for  said  respective  offices, 
to  be  placed  upon  the  official  ballot  to  be  voted  at  the 
next  general  election;  "that  said  convention  which  met 
in  Lincoln  on  the  5th  day  of  September,  1895,  selected  a 
state  central  committee  of  thirty-three  members;  that 
said  committee  afterwards  met  and  duly  organized  by 
the  election  of  Euclid  Martin  as  chairman  thereof  and  J. 
B.  Sheean  as  secretary  thereof,  and  that  said  committee 
claims  to  be  the  democratic  state  central  committee  of 
Nebraska.  Plaintiflf  further  says  that  the  candidates 
and  supporters  of  the  ticket  headed  by  Charles  J.  Phelps 
and  the  candidates  and  supporters  of  the  ticket  headed 
by  Timothy  J.  Mahoney  all  agree  that  there  is  but  one 
democratic  party  in  Nebraska  but  disagree  as  to  which 
of  the  said  tickets  represents  said  democratic  party;  the 
plaintiff  and  his  supporters  contending  that  the  said 
ticket  headed  by  said  Charles  J.  Phelps  represents  the 
democratic  party  of  the  said  state,  and  defendant  and 
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his  supporters  contending  that  the  said  ticket  headed  by 
Timothy  J.  Mahoney  represents  the  said  democratic 
party/'  The  prayer  is,  in  brief,  for  an  order  command- 
ing respondent  to  omit  from  his  certificate  to  the  clerk  of 
each  county  the  description  of  Mahoney  a«  a  candidate  of 
the  democratic  party  as  judge  of  the  supreme  court  and 
Ames  and  Ashby  as  candidates  of  said  party  for  regents 
of  the  university,  and  for  an  order  commanding  the  re- 
spondent to  make  his  certificate  without  employing  the 
word  ^'democrat"  or  "democratic"  in  describing  the  po- 
litical party  or  princnples  of  said  Mahoney,  Ames,  and 
Ashby. 

The  respondent  by  his  answer  challenges  the  jurisdic- 
tion of  the  court,  and  admits  that  plaintiff  is  thie  nominet* 
of  a  convention  claiming  to  represent  the  democratic 
party.  He  then  alleges  at  considerable  length,  in  sub- 
stance, that  the  democratic  party  is  a  national  organiza- 
tion of  persons  entertaining  the  same  general  political 
views,  and  that  the  different  state  organizations  are 
merely  branches  of  the  national  organization  for  pur- 
poses of  convenience  and  for  the  purpose  of  maintaining 
the  political  doctrines  of  the  national  party;  that  mem- 
bership in  the  party  is  dependent  on  allegiance  to  the 
political  doctrines  of  the  national  party;  that  according 
to  the  rules  and  usages  of  the  party  the  national  conven- 
tion, whi(*h  meets  once  in  four  vears,  is  the  onlv  bodv 
having  authority  to  declare  the  party's  doctrines,  and 
that  no  state  organization  which  does  not  accept  the  doc- 
trine so  declared  bv  the  national  convention  is  or  can  be 
the  democratic  party  of  the  state ;  that  when  any  state  or 
other  political  division  is  without  an  organization  pro- 
fessing allegiance  to  and  teaching  the  doctrines  of  the 
democratic  party  as  declared  at  its  last  national  conven- 
tion, any  body  of  voters  who  approve  the  political  doc- 
trines of  the  party  have  the  right  to  organize  committees 
and  conventions  for  the  maintenance  thereof,  and  com- 
mittees and  conventions  so  organized  are  according  to 
the  rules  and  usages  of  the  democratic  party  of  such 
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state;  that  a  convention  claiming  to  be  the  democratic 
convention  of  the  state  assembled  in  Omaha  September 
26,  1894,  but  said  convc^ition  was  dominated  by  another 
organization  known  as  the  "Free  Silver  League,"  and 
under  such  domination  said  convention  expressly  refused 
to  approve  or  sanction  the  political  do<*trines  of  the  demo- 
cratic party,  but  affirmed  antagonistic  doctrines  and  re- 
pudiated the  doctrines  of  the  party  as  declared  by  the 
last  national  convention;  and  that  thereupon  the  demo- 
cratic state  central  committee  selected  in  1892  called  to- 
gether a  convention  of  voters  approving  the  doctrines  of 
the  democratic  party,  and  that  said  convention  nominated 
candidates  to  be  voted  for  at  the  general  elertion  held  in 
1894,  and  selected  a  state  central  committee;  that  on 
June  27,  1895,  said  committee  called  a  convention  of  all 
voters  who  approved  the  doctrines  of  the  democratic 
party  to  be  held  in  the  city  of  Lincoln  on  the  5th  day  of 
September,  1895;  that  pursuant  to  said  call  the  several 
counties  selected  delegates,  who  assembled  in  convention 
in  Lincoln  on  the  day  named  and  nominated  Mahoney, 
Ames,  and  Ashhy  for  judge  of  the  supreme  court  and  re- 
gents of  the  university;  that  said  convention  and  com- 
mittee has  been  recognized  by  the  national  democratic 
party  as  the  only  demoiTatic  convention  and  committee 
of  Nebraska.  The  answer  then  pleads  that  the  officers 
of  said  convention  in  due  form  certified  such  nomination 
to  the  secretary  of  state,  and  that  no  objections  to  such 
certificate  were  filed  within  the  time  provided  by  law. 

It  has  been  necessary  to  set  forth  at  considerable 
length  the  pleadings,  in  order  to  disclose  the  real  ques- 
tion presented  for  decision.  It  will  be  perceived  that 
both  the  petition  and  answer  disclose  that  in  1895  two 
conventionsj  assembled,  each  by  virtue  of  a  call  issuing 
from  a  body  claiming  to  be  the  democratic  state  central 
committee,  and  each  convention  claiming  to  represent 
the  democratic  party  of  the  state.  Nominations  were 
made  by  each  convention  for  the  state  offices  to  be  filled 
at  the  ensuing  election,  and  these  nominations  were  by 
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the  officers  of  each  convention  duly  certified  to  the  secre- 
tary of  state.  No  objections  were  filed  to  either  certifi- 
cate within  the  time  provided  by  law,  and  the  secretary 
of  state  was  therefore  abont  to  certify  to  the  several 
county  clerks  the  candidates  named  on  each  certificate 
as  those  of  the  democratic  party.  The  relator  by  this 
proceeding  seeks  to  prevent  the  certification  of  the  can- 
didates of  the  Lincoln  convention  as  democratic  candi- 
dates. If  the  action  of  the  secretary  jof  state  can  be  con- 
trolled by  the  court  in  this  manner  it  must  be  because  it 
is  his  duty  in  such  case  to  determine  as  between  two 
bodies  or  factions,  each  claiming  to  represent  a  political 
party  entitled  to  have  its  candidates'  names  placed  upon 
the  ballots,  which  of  such  bodies  or  factions,  according  to 
the  rules  and  customs  of  such  party,  rightfully  represents 
it;  and  further,  that  when  the  secretary  fails  to  so  adju- 
dicate such  question,  the  court  shall  determine  it  and 
issue  its  mandate  to  the  secretary  of  state  accordingly. 
To  our  minds  neither  proposition  is  tenable.  Indeed,  we 
think  that  the  case  of  State  v.  Alleuy  43  Neb.,  651,  is  con- 
clusive on  the  first  question  at  least.  It  jvas  there  held 
that  it  is  not  the  province  of  the  secretary  of  state  to 
determine  which  of  two  rival  state  conventions  of  the 
same  party  is  entitled  to  recognition  as  the  regular  con- 
vention; and  further,  that  where  two  factions  of  a  politi- 
cal party  nominate  candidates  and  certify  such  nomina- 
tions to  the  secretary  of  state  in  due  form  of  law,  the 
latter  will  not  inquire  into  the  regularity  of  the  conven- 
tion held  by  either  faction,  but  will  certify  to  the  several 
county  clerks  the  names  of  the  candidates  nominated  by 
each,  such  practice  being  in  harmony  with  the  rule  which 
requires  courts,  in  case  of  ddubt,  to  adopt  that  construc- 
tion which  affords  the  citizen  the  greater  liberty  in  cast- 
ing his  ballot.  In  the  case  cited,  candidates  representing 
the  same  faction  as  that  represented  by  the  candidates, 
which  we  will  here  for  brevity  designate  the  Mahoney 
ticket,  applied  for  a  mandamus  to  compel  the  secretary 
of  state  to  certify  their  names  as  the  candidates  of  the 
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democratic  party,  the  secretary  having  refused  to  do  so. 
The  court  denied  the  writ,  holding  as  we  have  already 
stated;  and  further^  that  the  record  not  disclosing  that 
the  relators  had  been  nominated  by  any  convention  what- 
ever, the  secretary  of  state  could  not  be  required  to  cer- 
tify the  nominations,  because  it  is  his  duty  to  determine, 
in  the  case  of  a  certificate  filed  with  him,  whether  such 
candidates  were  in  fact  nominated  by  a  convention  or 
assemblage  of  voters  or  delegates  claiming  to  represent 
the  party;  that  is,  he  should  satisfy  himself  of  the  genu- 
ineness of  the  certificate.  But  he  has  no  authority  where 
a  convention  in  good  faith,  claiming  to  represent  the 
party,  has  in  fact  certified  its  nominations  to  him  in  due 
form,  to  refuse  to  recertify  the  same  to  the  coynty  clerks. 
We  entertain  no  doubt  of  the  correctness  of  the  principles 
announced  in  that  case;  and  it  follows  that  the  court  by  a 
writ  of  mandarnvH  cannot  compel  the  secretary  of  state 
to  perform  an  act  which  he  has  no  legal  authority  to  per- 
form. If  it  was  the  duty  of  the  secretary  to  certify  both 
sets  of  nominations,  and  if  he  had  no  power  to  determine 
between  the  rival  factions  which  faction  represented  the 
democratic  party,  then  it  seems  perfectly  clear  that  the 
court  can  neither  require  him  to  make  such  decision  nor 
can  the  court  itself  determine  which  faction  rightfully 
rei)resent8  the  partj',  and  upon  such  determination  re- 
quire the  secretary  to  omit  from  his  certificate  one  set  of 
candidates  which  State  v.  Allen  declares  it  is  his  duty  to 
include  in  the  certificate.  The  legislature  has  not  pro- 
vided any  means  for  determining  such  controversies. 
Political  parties  are  voluntary  associations  for  political 
] purposes.  They  establish  their  own  rules;  they  are  gov- 
erned by  their  own  usages.  Voters  may  form  them,  reor- 
ganize them,  and  dissolve  them  at  their  will.  The  voters 
ultimately  must  determine  every  such  question.  The 
voters  constituting  a  party  are  indeed  the  only  body  who 
can  finally  determine  between  contending  factions  or  con- 
tending organizations.  The  question  is  one  essentially 
political  and  not  judicial  in  its  character.     It  would  be 
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alike  dangerouH  to  the  freedom  of  ele^'tious,  the  liberty  of 
voters,  and  to  the  dignity  and  respei^t  which  should  be 
entertained  for  judicial  tribunals  for  the  courts  to  under- 
take in  any  case  to  investigate  either  the  government, 
usages,  or  doctrines  of  political  parties,  and  to  exclude 
from  the  official  ballots  the  names  of  candidates  placed 
in  nomination  by  an  organization  which  a  portion,  or 
perhaps  a  large  majority,  of  the  voters  professing  alle- 
giance to  the  particular  party  believe  to  be  the  repre- 
sentatives of  its  political  doctrines  and  its  party  govern- 
ment. We  doubt  even  whether  the  legislature  has  power 
to  confer  upon  tlie  courts  any  such  authority.  It  is  cer- 
tain, however,  that  the  legislature  has  not  undertaken  to 
confer  it.  We  shall  not  enlarge  upon  the  views  we  have 
expressed.  If  authority  were  ne^Mled  in  their  support, 
we  think  the  underlying  prinriples  suggested  are  those 
which  governed  the  courts  in  People  r.  Dixiriet  Court,  18 
Colo.,  26,  and  Shield h  r.  Jaeoh,  88  Mich.,  164,  as  well  as  in 
State  v.  Allen,  ftitpra. 

Writ  demkd. 

NoRVAii,  J.,  not  sitting. 
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FuED  DuEXEL  irr  au  v.  James  Richards,  Impleaded 
wiTfi  KOLI.1N  L.  Downing  et  al.,  appeli^nts,  and 
Kennard  Glass  &  Paint  Company  et  al.,  appel- 
lees. 

Filed  June  2, 1896.    No.  6708. 

1.  Hechanicfl'  Liens:  Affidavit:  Description  of  Land.  Section  2, 
chapter  54,  Compiled  Statutes,  construed,  and  held  that  the  de- 
scription of  the  real  estate  on  which  materials  furnished  by  a  sub- 
contractor have  been  used  in  erecting  an  improvement  is  a  neces- 
sary part  of  the  aflBdavit  required  to  be  filed  by  such  subcontractor 
in  order  to  entitle  him  to  a  lien.  Holmes  r.  Hutchins,  38  Neb.,  601. 
followed. 
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2.  :  :  .    The  purpose  of  said  statute,  in  requiring  a 

subcontractor,  claiming  a  mechanic's  lien,  to  file  in  the  oifice  of 
the  register  of  deeds  an  affidavit  stating  the  amount  due  him 
from  the  contractor,  with  a  description  of  the  real  estate  of  the 
owner,  is  twofold:  (n)  To  advise  the  owner  what  amount  the  sub- 
contractor claims  is  due  him  for  labor  or  material  furnished  a  con- 
tractor towards  the  erection  of  an  improvement  upon  the  owner's 
real  estate,  and  thus  enable  the  latter  to  protect  himself  and  prop- 
erty in  making  a  settlement  with  the  contractor;  {b)  that  the  pub- 
lic by  an  examination  of  the  records  may  be  able  to  learn  on  what 
precise  property  the  mechanic's  lien  is  claimed. 

3. :  :  .    Such  statute  requires  th«.t  in  the  affidavit 

filed  to  procure  the  Hen  there  should  be  such  a  description  of  the 
real  estate  as,  aided  by  extrinsic  evidence  suggested  by  the  de- 
scription itself,  would  charge  a  party  dealing  with  the  real  estate 
with  notice  of  the  lien  claimed  against  it. 

4.  :   :    .    In  the  affidavit  filed  by  a  subcontractor 

claiming  a  lien  under  said  statute  the  real  estate  of  the  owner 
was  described  as  the  "Bartlett  &  Downing  block  in  Kearney,  Buf- 
falo county,  Nebraska."  The  correct  description  of  the  real  estate 
was  "Lot  388,  in  the  town  of  Kearney,  Nebraska."  Held,  That 
said  description  alone  would  not  charge  a  party  dealing  with  said 
lot  388  with  notice  that  the  lien  was  claimed  against  it. 

Appeal,  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J. 

Calkins  d  Pratf^  for  appellants. 

B.  (h  Biirbatik,  contra. 

Kennedy  d  Ijcarned,  also  for  appellees: 

The  description  of  the  lien  is  sufficient.  {Seaton  v. 
Hixon,  35  Kan.,  663; .  CahUrell  v.  Asburyy  29  Ind.,  451 ; 
Tihbetts  v.  Moore,  23  Cal.,  208;  Odd  Felloivs'  Hall  r.  Mamr, 
24  Pa.  St.,  510;  Bronn  v,  I  At  Crosse  das  Light  d  Coke  Co., 
16  Wis.,  578;  De  Witt  r.  Smith,  63  Mo.,  263;  KnabVs  Ap- 
peal, 10  Pa.  St,  186;  Shaic  v.  Barnes,  5  Pa.  St.,  18;  Tredin- 
nick  V.  Red  Clmtd  Mining  Co.,  72  Cal.,  78.) 

The  statute  does  not  require  the  description  of  the 
premises  to  be  a  part  of  the  affidavit.  {Lyon  v.  Logan,  68 
Tex.,  521.) 
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Kagax,  C* 

Kollin  L.  Downing  and  John  G.  Bartlett  owned  lot  388 
and  the  west  forty  feet  of  lot  387  in  the  orig^inal  town  of 
Kearney  Junction,  Buifalo  county,  and  contracted  with 
Richards  &  Co.  to  ftimish  the  material  and  labor  and 
erect  on  said  real  estate  a  three-story  brick  and  stone 
building.  This  suit  was  brought  by  Fred  Drexel  and 
others  to  the  district  court  of  Buffalo  county  to  have  es- 
tablished and  foreclosed  a  lien  against  said  real  estate 
for  material  furnished  by  them  to  Richards  &  CJo.,  and 
by  the  latter  used  in  constructing  said  building  on  said 
real  estate  for  Downing  and  Bartlett.  Richards  &  Co. 
and  a  number  of  other  persons  were  made  defendants 
to  this  action.  Of  the  parties  made  defendants  the 
Bohn  Sash  &  Door  Company  and  the  Kennard  Glass 
&  Paint  Company  filed  cross-petitions,  each  claiming 
liens  upon  the  real  estate  of  Downing  and  Bartlett  for 
material  which  they  had  furnished  to  Richards  &  Co. 
and  which  had  been  used  by  them  in  the  construction  of 
the  building  for  Bartlett  and  Downing,  The  Sash  & 
Door  Company  and  the  Kennard  Glass  &  Paint  Company 
had  decrees  as  prayed,  and  this  proceeding  is  an  appeal 
by  Downing  and  Bartlett  from  those  decrees. 

The  Kennard  Glass  &  Paint  Company  claimed  and  was 
awarded  a  lien  on  the  premises  of  Downing  and  Bartlett 
for  ?779.30  and  interest,  for  glass  furnished  by  it  to 
Richards  &  Co.  and  used  by  the  latter  in  constructing  the 
building  on  said  real  estate.  The  last  item  of  glass  was 
furnished  by  the  Kennard  Glass  &  Paint  Company  to 
Richards  &  Co.  on  the  16th  of  January,  1891,  and  on  the 
17th  of  March,  1891,  in  Douglas  county,  Nebraska,  the 
aj^ent  of  tlu*  Kennard  Glass  &  Paint  Company  made  out 
in  writing  a  statement  of  the  glass  so  furnished  Richards 
&  Co.  and  made  oath  to  the  same  before  a  notary  public. 
The  statement  and  oath  were  as  follows: 
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"Omaha,  Nebr.,  Mar.  17, 1891. 
"KicjHARDs  &  Co.,  Esq., 

"To  Kennard  Glass  &  Paint  Company. 

Dr.        Cr. 
"Glass  for  the  Bartlett  &  Downing  block, 

Kearney,  Buffalo  county,  Nebr |779  30 

"Omaha,  Nebr.,  Mar.  17, 1891. 
"State  of  Nebraska,  1  gg 
Douglas  County.       J 

"P.  B.  Kennard,  a  member  of  the  firm  of  the  Kennard 
Glass  &  Paint  Company,  being  first  duly  sworn,  on  his 
oath  says:  That  the  foregoing  itemized  account  of  *  * 
materials     ♦     ♦     ♦     furnished     ♦      ♦       ♦     for  the  said 

Bichards  &  Co.  for  the  erection  of  a  building  on ; 

and  this  affiant  further  says  that  he  has  and  hereby 
claims  a  lien  on  the  said  premises,"  etc. 

It  will  be  observed  that  in  the  affidavit  attached  to  this 
statement  there  was  no  description  of  the  premises  upon 
which  the  glass  furnished  Bichards  &  Co.  was  used.  The 
Kennard  Glass  &  Paint  Company  forwarded  this  state- 
ment and  affidavit  by  mail  to  the  register  of  deeds  of 
Buffalo  county,  and  requested  him,  by  letter,  to  ascertain 
the  correct  description  of  the  real  estate  of  Downing  and 
Bartlett's  on  which  Bichards  &  Co.  had  erected  the  build- 
ing for  which  they,  the  Kennard  Glass  &  Paint  Company, 
had  furnished  the  glass,  insert  such  description  in  such 
affidavit,  and  file  the  same  in  his  office.  This  the  register 
of  deeds  did  on  the  18th  of  March,  1891,  or  within  sixty 
days  of  the  date  on  which  the  Kennard  Glass  &  Paint 
Company  furnished  to  Bichards  &  Co.  the  last  item  of 
glass  for  which  they  claimed  a  lien.  By  section  2,  chap- 
ter 54,  Compiled  Statutes  of  1895,  it  is  provided,  in  sub- 
stance, that  if  any  person  shall  furnish  any  material  to  a 
contractor,  who  is  engaged  in  the  erection  of  an  improve- 
ment on  real  estate,  in  pursuance  of  a  contract  with  the 
owner  thereof,  and  such  material  shall  be  used  by  said 
contractor  in  the  erection  of  such  improvement,  then  the 
party  so  furnishing  such  material  to  such  contractor. 


736  NEBRASKA  BEPORTS.  [Vol.48 


Drexel  v.  Richards. 


may  have  a  lien  ui>on  such  real  estate  for  the  amount  due 
him  for  such  inntcM-ial,  if  within  sixty  days  from  the  date 
of  furnishing  such  material  he  files*  with  the  register  of 
deeds  of  the  county  in  which  said  real  estate  is  situate, 
a  sworn  statement  of  the  amount  due  him  from  such  con- 
tractor for  the  material  so  furnished,"  together  with  a 
description  of  the  land  upon  which  the  same  [materials] 
were     ♦     *     ♦     used." 

The  first  ciuestion  presented  here  is  whether  the  de- 
scription of  the  real  estate,  on  which  materials  furnished 
by  a  subcontractor  to  a  contractor  have  been  used  in 
erecting  an  im})rovement,  is  a  necessary  part  of  the  aflS- 
davit  required  to  be  filed  by  the  subcontractor  in  order 
to  entitle  him  to  a  lien  under  the  statute.  This  question 
must  be  answered  in  the  affirnmtive.  In  Hohms  v.  Hutch- 
iiiM,  38  Neb.,  (501,  it  was  held:  "One  who  claims  the  bene- 
fits of  the  meclianics'  lien  law  must  show  a  substantial 
c()n!i>liance  with  each  essential  requirement  thereof,  one 
of  which  is  that  the  sworn  statement  to  be  filed  shall 
contain  a  description  of  the  land  upon  which  the  labor 
was  done  or  material  was  fnriiisluMl  for  the  purpose  con- 
templated by  such  law."  The  rule  announced  in  this 
case  was  followed  and  reafilrmed  in  Ihll  v.  BoschCy  41 
Neb.,  853,  and  it  was  there  declared  that  said  rule  held 
good  as  well  in  favor  of  one  who  was  the  owner  of  the 
land  at  the  time  the  improvements  were  erected  as  in 
favor  of  a  subsequent  purchaser  of  the  real  estate.  The 
insertion  by  the  register  of  deeds  of  the  description  of 
Downing  and  Harllett's  ri*al  estate  in  the  affidavit  sent 
him  by  the  Kennard  Glass  &  Paint  Company  was  not  a 
compliance  Avith  said  section  2,  chapter  54,  Compiled 
Statutes,  1895,  on  the  part  of  the  Kennard  Glass  &  Paint 
(\)Hipany.  The  affidavit  made  by  the  Kennard  Glass  & 
I'aint  Company  did  not  contain  a  description  of  Downing 
and  Bartlett's  real  estate,  and  was,  therefore,  ineffective, 
even  though  filed  with  the  register  of  deeds,  to  invest 
them  with  a  lien  against  such  real  estate.  The  act  of  the 
register  of  deeds  in  inserting  the  description  of  the  real 
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estate,  though  done  at  the  request  of  the  Kennard  Glass 
&  Paint  Company,  could  not  supply  the  oath  of  the  lien 
claimant  required  by  the  statute.  The  claim  of  the  Ken- 
nard Glass  &  Paint  Company  for  a  lien  then  fails  if  it  de- 
pends upon  the  description  of  the  real  estate  of  Downing 
and  Bartlett  inserted  in  the  affidavit  by  the  register  of 
deeds. 

It  is  to  be  observed  that  the  affidavit  made  by  the  Ken- 
nard Glass  &  Paint  Company  in  Douglas  county  was 
attached  to  a  statement  or  itemized  account  made  out 
by  them  against  Richards  &  Co.  for  the  materials  fur- 
nished by  the  Glass  &  Paint  Company  to  Richards  & 
Co.  and  used  by  the  latter  in  the  erection  of  Downing  and 
Bartlett^s  building.  This  itemized  statement  was  at- 
tached to  and  was  a  part  of  the  affidavit  filed  by  the 
Glass  Company  to  obtain  the  lien  sought  to  be  estab- 
lished in  this  proceeding.    The  statement  was  as  follows : 

"Omaha,  Nebr.,  Mar.  17, 1891. 
"Richards  &  Co.,  Esq.,     . 

"To  Kennard  Glass  &  Paint  Company,  Dr. 
"Glass  for  the  Downing  &  Bartlett  block,  Kear- 
ney, Buffalo  county,  Nebraska f 779.30." 

The  appellees  now  insist  that,  conceding  that  a  de- 
scription of  the  owner's  real  estate  is  a  material  part  of 
the  affidavit  that  must  be  made  and  filed  by  one  to  secure 
a  lien  for  labor  or  material  furnished  a  contractor,  still 
the  description  on  the  itemized  account,  namejy,  "For 
the  Bartlett  &  Downing  block,  Kearney,  Buffalo  county, 
Nebraska,'^  satisfies  the  statute.  The  reported  cases 
where  the  question  has  been  considered  disclose  a  variety 
of  opinions  as  to  what  constitutes  a  sufficient  description 
of  real  estate  in  an  affidavit  filed  to  obtain  a  mechanic's 
lien  thereon. 

In  Caldwell  v.  Asbury,  29  Ind.,  451,  the  description  in  the 
affidavit  was:  "House  and  lot  on  the  southwest  comer  of 
Fourth  and  Oak  streets,  in  Terre  Haute,  Indiana,"  The 
court  said  that  this  description  was  capable  of  being 
reduced  to  a  certainty,  and  applying  the  rule  "that  is 
51 
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certain  which  may  be  made  certain,"  the  court  held  the 
description  sufficient  to  sustain  the  lien. 

In  Tibhctts  t\  Moore,  23  Cal.,  208,  the  description  was: 
"A  quartz  mill,  being  at  or  near  the  town  of  Scottsville, 
in  Amador  county,  known  as  'Moore's  New  Quartz  Mill/  " 
The  court  held  that  as  there  was  no  evidence  that  there 
was  any  other  "quartz  mill"  at  the  place  named,  the  de- 
scription was  sufficient 

In  Broiai  v.  La  Crosse  City  Gas  Light  &  Coke  Co.,  16  Wis., 
578,  the  description  was:  "The  several  buildings  known 
as  the  Gas  Works  of  the  La  Crosse  City  Gas  Light  &  Coke 
Company,  situated  on  lots  numbers  8,  9,  etc.,  in  block  14.'' 
As  a  matter  of  fact  the  buildings  were  situate  on  other 
lots,  but  the  court  held  that  the  description  was  sufficient 
to  pass  the  title  of  the  real  estate  upon  which  the  works 
were  situate,  and,  therefore,  sufficient  to  sustain  the  me- 
chanic's lien. 

In  De  Witt  v.  Smithy  63  Mo.,  263,  the  description  in  the 
affidavit  wafe,  "Three-story  brick  building  on  lots  19  and 
20,  block  number  2,"  whereas  the  correct  description  was 
"lots  19  and  20,  in  block  20."  The  court  held  that  as  the 
evidence  showed  that  the  owner  had  no  other  three-story 
building  or  other  building  for  which  material  was  fur- 
nished by  the  lien  claimant,  and  that  he  owned  no  other 
lots  than  those  in  block  20,  the  description  was  sufficient 
to  uphold  the  mechanic's  lien. 

In  Hotaling  v.  Cronise,  2  Cal.,  60,  the  description  of  the 
property  in  the  affidavit  for  lien  was:  "A  wharf  situ- 
ated on  Battery  street,  between  Pacific  and  Jackson 
streets,  in  San  Francisco."  The  court  contented  itself 
by  saying  that  it  thought  the  description  of  the  property 
sufficiently  certain. 

In  Matiack  v.  Lare,  32  Mo.,  262,  the  property  was  de- 
scribed in  the  affidavit  for  the  lien  as:  "Two  three-storj- 
brick  houses  on  the  east  side  of  Fifth  street,  between 
Franklin  avenue  and  Morgan  street."  Speaking  of  this 
description  the  court  said :  "To  enforce  a  judgment  upon 
a  mechanic's  lien,  the  law  requires  that  the  execution 
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shall  be  a  special  fieri  faciaSj — such  an  execution  issued 
upon  this  judgment  would  fail  to  disclose  to  the  ofl&cer 
the  property  to  be  sold.  He  certainly  could  not  identify 
the  property  by  the  description  in  the  fieri  facias^  The 
description  was  held  too  indefinite  and  defective  to  sup- 
port a  lien. 

In  Rose  v.  Persse  d  Brooks  Paper  Works^  29  Conn.,  256, 
the  description  in  the  affidavit  filed  for  the  lien  was:  "Two 
tracts  of  land  situated  in  the  town  of  W,  one  bounded 
[&c]  with  two  paper  mills  thereon;  and  the  other 
bounded  [&c]  with  one  paper  mill  thereon."  The  court 
held  that  the  affidavit  filed  for  a  lien  was  void  as  not  con- 
taining a  reasonably  accurate  description  of  the  premises. 

In  Lindley  v.  Cross j  31  Ind.,  106,  the  property  was  de- 
scribed in  the  affidavit  for  the  lien  as  lots  6  and  7.  The 
true  description  was  lots  3  and  4.  The  mechanic's  lien 
claimant  alleged  the  misdescription  of  the  property ;  that 
the  ownership  of  the  property  remained  unchanged ;  that 
no  third  person  had  acquired  any  rights  in  the  property 
since  the  furnishing  of  the  material  for  which  a  lien  was 
claimed ;  that  the  materials  furnished  were  the  only  ones 
of  the  kind  ever  furnished  the  lot-owner  by  the  lien 
claimant,  and  prayed  for  a  reformation  of  the  lien  and 
a  decree  foreclosing  it.  The  court  held  that  the  de- 
scription was  wholly  insufficient  on  which  to  base  a  lien 
and  that  the  court  had  no  power  to  reform  it. 

A  statute  of  Missouri  provided  that  one  who  had  fur- 
nished labor  or  material  for  the  erection  of  an  improve- 
ment upon  real  estate  might  have  a  lien  on  the  buildinj:: 
and  the  land  on  which  the  same  was  situate, — if  in  the 
country,  to  the  extent  of  an  acre;  if  in  a  town,  on  the 
lot  on  which  the  building  was  located.  In  Williams  i\ 
Porter,  51  Mo.,  441,  the  description  of  the  real  estate 
in  the  affidavit  filed  for  a  lien  under  this  statute  was: 
"On  the  northwest  quarter  of  the  southeast  quarter  of 
section  11,  township  35,  range  31,  in  the  county  of  Ver- 
non, in  the  state  of  Missouri."  The  court  said:  "The 
object  in  filing  the  lien  is  to  give  notice  what  land  or 
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pi*operty  is  covered  by  it  And,  therefore,  the  acre  of 
j^round  must  be  identified  by  a  true  description,  or  so 
noar  a  true  description  as  to  identify  it.  There  is  noth- 
ing in  this  descrii>ti<)n  to  show  on  what  part  of  the  land 
+he  house  in  question  is  locat^tl,  nor  any  attenjpt  to  de- 
scribe the  acre  of  land  inteudtMl  to  be  covered  by  the 
lien.  There  being  no  proper  description,  no  lien  was 
created." 

In  Munger  v.  (hrcuj  20  Ind.,  38,  the  description  of  the 
laud  in  the  affidavit  for  a  lien  was:  "One  acre,  more  or 
l(*ss,  lying  north  of,  and  adjoining  the  northwest  corner 
of,  Sixby's  Addition  to  the  village  of  Van  Bui-en,  in  the 
county  of  La  Grange,  and  state  of  Indiana,  ♦  •  • 
ionveyed  to  said  Gre<»n  by  one  liJrastus  Bartle."  The 
court  held  that  this  description  was  void  for  uncertainty. 

In  Knox  r.  StarkSj  4  Minn.,  7,  it  was  held:  "When  a  party 
seeks  to  enforce  a  lien  under  the  mecrhanics'  lien  law  of 
1855,  he  must  describe  the  land  with  sufficient  accuracy 
to  enable  the  court  to  deci*ee  the  sale,  and  the  purchaser 
to  find  the  land  under  such  description.  As  much  cer- 
taintj^  is  reciuired  as  in  a  conveyance.-' 

In  Montgomery  Iron  Worhs  r.  Dorman,  78  Ala.,  218,  it  was 
held:  "The  same  certainty  of  <lescription  is  reijuisite  in 
the  claim  [for  a  mechanic's  lien]  as  in  the  levy  of  an  exe- 
<-ution,  so  that  the  court  may  be  informed  what  i)articular 
land  to  order  sold,  and  the  j purchaser  may  be  able  to  lo- 
cate it" 

Said  section  2,  chai^tcr  r)4,  of  our  mechanics'  lien  stat- 
ute requires  the  claimant  of  the  lien  to  set  out  in  his  affi- 
davit filed  therefor  "a  description  of  the  land,"  etc.  This 
same  statute  requires  the  claim  for  a  lien  to  be  filed  in  the 
office  of  the  register  of  <leeds  of  the  county  where  the  land 
is  situate  on  which  the  improvements  were  made.  The 
register  of  deeds  is  also  recpiin^l  by  the  statute  to  keep  a 
mechanics'  lien  record,  in  which  he  is  required  to  re- 
cord all  claims  filed  for  mechanics'  liens.  He  is  also  re- 
(juired  to  index  the  mechanic's  lien  record.  The  register 
of  deeds  is  further  required  by  the  statute  to  keep  in  his 
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oflBce  a  numerhal  ill(l(^\,  and  he  is  required  to  keep  this 
numerical  index  in  such  a  njanner  that  one,  examining 
the  title  of  real  estate,  may  see  at  a  glance  the  name  of 
the  grantee,  the  grantor,  the  kind  of  an  instrument  fileil 
affecting  real  estate,  the  description  of  the  real  estat;* 
affected  by  the  instrument  filed,  and  the  book  and  page 
where  such  instrument  is  recorded.  Mechanics'  liens  are 
also  required  to  be  entered  upon  this  numerical  index 
immediately  after  they  are  tiled. 

We  think  it  self-evident  that  the  object  of  the  legisla- 
ture in  requiring  a  subcontractor  claiming  a  mechanic's 
lien  to  file  in  the  oflBce  of  the  register  of  deeds  an  affida- 
vit stating  the  amount  remaining  due  him  from  the  con- 
tractor, with  a  description  of  the  premises  of  the  owner, 
was  two-fold:  First,  to  advise  the  owner  what  the  laborer 
or  material-man  claimed  was  due  him  from  the  con- 
tractor for  labor  or  material-  furnished  towards  the 
improvement  upon  his,  the  owner's,  real  estate,  and  thus 
enable  the  owner  to  protect  himself  and  his  property  in 
making  a  settlement  with  his  contractor.  Second,  to  ad- 
vise persons  dealing  with  this  real  estate  of  the  mechan- 
ic's lien  claim  existing  against  it.  And  we  think  that 
section  2  of  said  chapter  54  contemplates  such  a  descrip- 
tion of  the  real  estate  in  the  affidavit  filed  to  procure  tlu* 
lien  as  would  charge  a  party  dealing  with  it  with  notice 
that  a  lien  was  claimed  against  it,  when  aided  by  the 
extrinsic  evidence  suggested  by  the  description  itself.  As 
already  stated,  the  correct  description  of  the  property  in 
controversy  was  lot  388,  in  the  city  of  Kearney.  Now, 
can  it  be  said  that  an  intending  purchaser  of  said  lot  38S, 
examining  the  records  of  Buffalo  county  and  seeing  on 
the  numerical  index  of  the  mechanics'  lien  record,  or 
both  of  them,  the  statement  that  the  Kennard  Glass  & 
Paint  Company  claimed  a  lien  against  the  "Bartlett  & 
Downing  block,  in  Kearney,  Buffalo  county,  Nebraska," 
would  have  been  charged  with  notice  of  the  fact,  that 
said  lot  388  was  the  same  as  the  Bartlett  &  Downing 
block?   We  think  not.    The  very  object  of  the  statute  in 
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requiring  the  claimant  of  a  mechanic's  lien  to  set  out  in 
the  affidavit  therefor  a  description  of  the  real  estate  on 
which  he  claims  a  lien  was  that  the  public  by  an  exami- 
nation of  the  record  might  be  able  to  learn  on  what  pre- 
cise property  the  lien  was  claimed.  {Rose  v.  Persse  Brooke 
Papei*  WorkSy  supra.) 

Mechanics'  liens  are  creatures  of  the  statute,  and  while 
this  court  has  uniformly  given  the  mechanics'  lien  stat- 
utes a  liberal  construction,  they  should  not  be  so  con- 
strued as  to  exonerate  lien  claimants  from  a  substantial 
compliance  with  the  plain  provisions  of  the  law;  nor 
should  they  be  so  construed  as  to  put  a  premium  upon 
negligence.  In  Ely  v.  Wretty  90  Pa.  St.,  148,  it  was  said : 
^*When  a  special  security  and  remedy  are  given  to  a 
favored  class  of  creditors,  they  must  conform  with  rea- 
sonable accuracy  to  the  provisions  of  the  law  designed 
for  their  benefit;  ♦  ♦  •  property  against  which  the 
lien  is  given  must  be  so  accurately  described  that  when 
judgment  is  obtained  on  the  scire  facias  a  separate  sched- 
ule will  not  be  required  to  be  annexed  to  the  levari  facias 
for  the  guidance  of  the  sheriff."  In  the  record  before  us 
there  is  no  evidence  that  said  lot  388  was  ever  mentioned 
or  designated  on  any  plat  or  record  as  Bartlett  &  Down- 
ing's  block;  nor  is  there  any  evidence  in  the  record  what- 
ever that  the  lot  and  the  building  thereon  were  commonly 
or  generally  known  and  designated  as  Bartlett  &  Down- 
ing's  block.  We  think  the  finding  and  decree  of  the 
learned  district  court — ^that  the  recital,  "Glass  for  the 
Downing  &  Bartlett  block,  Kearney,  Buffalo  county,  Ne- 
braska," on  the  itemized  account  attached  to  the  affida- 
vit filed  by  the  Glass  &  Paint  Company  to  procure  the 
lien,  was  of  itself  a  sufficient  description  of  the  premises 
on  which  the  lien  was  claimed,  within  the  meaning  of  the 
mechanics'  lien  statute — ^was  wrong.  We  are  of  opinion 
that  a  person  dealing  with  said  lot  388  and  seeing  this 
recital  on  the  public  records  would  not  be  bound  to  know 
that  the  Bartlett  &  Downing  block  against  which  the 
mechanic's  lien  was  claimed  was  identical  with  said  lot 
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388,  and,  therefore,  that  the  description  of  the  property 
on  which  the  lien  was  claimed  was  void  for  uncertainty. 
The  decree  in  favor  of  the  Kennard  Glass  &  Paint  Com- 
pany is  reversed  and  its  cross-petition  dismissed. 

The  argument  relied  upon  here  to  secure  a  reversal  of 
the  decree  in  favor  of  the  Bohn  Sash  &  Door  Company  is 
directed  to  the  one  proposition  that  the  evidence  does 
not  sustain  the  decree.  It  would  subserve  no  useful  pur- 
pose to  quote  this  evidence  or  any  part  of  it,  and  it  must 
suffice  to  say  that  after  a  careful  examination  of  all  the 
evidence  we  think  it  sustains  the  finding  and  decree  of 
the  district  court.  The  decree  in  favor  of  the  Bohn  Sash 
&  Door  Company  is  therefore  affirmed. 


Judgment  accordingly. 
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Filed  June  2, 1896.    No.  6687. 

1.  ZiiBurance:  Construction  of  Mortgage  Clause.  To  a  Are  insur- 
ance policy  was  attached  a  "mortgage  clause"  making  the  loss 
payable  to  a  named  mortgagee  of  the  insured  property,  and  pro- 
viding that  the  insurance  should  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the  insured  property.  Held, 
(1)  That  the  "mortgage  clause"  was  an  independent  contract  be- 
tween the  insurance  company  and  the  mortgagee;  (2)  that  no 
act  or  omission  of  the  mortgagor,  whether  the  same  occurred  at 
the  time  of  the  issuance  of  the  policy  or  prior  or  subsequent 
thereto,  invalidated  said  insurance  policy. 

2. :  Rights  of  Mortgagee.    A  mortgagee  of  real  estate  has  an 

insurable  interest  therein,  which  he  may  insure  on  his  own  ac- 
count, and  when  he  does  so  he  insures  not  the  real  estate,  but  his 
interest  therein  arising  from  his  lien. 

3. :    Effect  of  Incumbrance:     Failure  to  Disclose  Title. 

Where  an  application  for  fire  insurance  is  oral,  and  no  inquiries 
are  made  by  the  agent  of  the  insurer  as  to  the  condition  of  the 
title  to  the  property,  and  the  insured  says  nothing  about  the  ex- 
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istence  of  a  mortgage  thereon,  but  does  not  keep  silent  from  any 
sinister  motive  or  with  the  intention  to  deceive  or  mislead  the 
insurer,  then  the  fact  that  there  exists  a  mortgage  upon  the  in- 
sured property  will  not  invalidate  the  policy  of  insurance,  not- 
withstanding that  it  provides  that  it  should  be  void  if  there  ex- 
isted any  incumbrance  by  mortgage  or  otherwise  against  the 
insured  property.  {Insttrance  Oo.  of  North  America  v,  Bachler,  44 
Neb.,  549.) 

4.  Insurable  Interest.  One  who  has  no  title,  legal  or  equitable,  in 
property  and  no  present  possession  or  right  of  possession  therein, 
yet  has  an  insurable  interest  therein,  if  he  will  derive  benefit  from 
its  continued  existence  or  suffer  loss  by  its  destruction. 

5. .    One  who  mortgages  his  real  estate  to  secure  the  payment 

of  a  debt  for  which  he  is  personally  responsible  and  subsequently 
conveys  the  title  of  such  real  estate  to  another  subject  to  said 
mortgage,  has  an  insurable  interest  remaining  in  said  real  estate. 

6.  Insurance:  Condition  op  Title:  Insured  Interest  in  Property. 
When  an  insurance  company  issues  its  policy  and  accepts  and 
retains  the  premium  without  requiring  an  application  by  the  in- 
sured and  without  making  inquiry  as  to  the  condition  of  the  prop- 
erty or  state  of  its  title,  and  the  insured  has  in  fact  an  insurable 
interest,  the  company  will  be  conclusively  presumed  to  have  in- 
sured such  interest  and  to  have  waived  all  provisions  In  the  policy 
providing  for  its  forfeiture  by  reason  of  any  facts  or  circum- 
stances affecting  the  condition  or  title  of  the  property  in  regard 
to  which  no  such  statement  was  required  or  inquiry  made.  (6«r- 
man  Insurance  d  Savings  Institution  t?.  Kline,  44  Neb.,  395.) 

Erbor  from  the  district  court  of  Douglas  county. 
Tried  below  before  Keysor,  J. 

Thomas  D.  Graney  for  plaintiffs  in  error. 

B.  G.  Bnrbanky  Charles  Offutt,  and  James  B.  Meikk, 
contra. 

Ragan,  C. 

September  1,  1888,  William  Q.  and  Conrad  Bohn  were 
the  owners  in  fee-simple  of  a  lot  in  the  city  of  Omaha  on 
which  was  situated  a  three-story  building.  On  that  date 
they  were  indebted  to  the  National  Life  Insurance  Com- 
pany of  Montpelier,  Vermont,  hereinafter  called  the  "Life 
Insurance  Company,"  in  the  sum  of  f  25,000,  and  to  secui^e 
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said  indebtedness  they  executed  to  said  Life  Insnran(*e 
Company  a  mortgage  upon  said  real  estate.  The  mort- 
gage required  the  said  Bohns  to  keep  said  property  in- 
sured during  the  existence  of  said  mortgage  against  loss 
or  damage  by  fire  for  the  benefit  of  said  Life  Insurance 
Company  or  its  assignee.  On  the  said  1st  day  of  Sep- 
tember, 1888,  the  Hanover  Fire  Insurance  Company  and 
another,  hereinafter  called  the  "Fire  Insurance  Compa- 
nies,''issued  and  delivered  their  joint  fire  insurance  poli(*y 
to  the  Bohns,  insui'ing  said  property  in  the  sum  of  f5,000 
against  loss  or  damage  by  fire  for  one  year,  or  until  Sep- 
tember 1,  1889.  This  policy  had  attached  thereto  a 
"mortgage  clause"  making  the  loss,  if  any,  payable  to  the 
Life  Insurance  Company  or  its  assignee.  At  the  date  of 
the  issuance  of  this  policy  the  legal  title  to  said  real 
estate  was  unincumbered  except  by  the  moi-tjjfage  hold  by 
the  Life  Insurance  Company.  On  the  1st  day  of  Septent- 
ber,  1889,  the  policy  issued  by  the  Fire  Insurance  Com- 
panies expired  and  was  by  them  renewed  for  anotlier 
year.  The  renewal  expired  on  September  1,  1890,  and 
was  by  the  Fire  Insurance  Companies  renewed  for  still 
another  year,  or  until  September  1,  1891.  On  the  12th 
day  of  March,  1891,  the  property  was  wholly  destroyed 
by  fire.  In  the  district  couii:  of  Douglas  county  the  Life 
Insurance  Company  and  the  Bohns  sued  the  Fire  Insur- 
ance Companies  to  recover  the  amount  of  loss  and  dam- 
age to  said  insured  property.  At  the  date  of  the  trial  of 
the  action  there  remained  due  to  the  Life  Insurance  Com- 
pany from  the  Bohns  on  the  latter's  mortgage  debt  about 
f20,000.  The  Life  Insurance  Company  and  the  Bohns 
had  a  verdict  and  judgment  and  the  Fire  Insurance  Com- 
panies have  brought  the  case  here  for  review. 

1.  The  alleged  errors  relied  on  for  a  reversal  of  this 
judgment  may  all  be  considered  under  the  proposition 
whether  under  the  proved  and  admitted  facts  the  judg- 
ment is  contrary  to  the  law  of  the  case.  Prior  to  the 
date  of  the  issuance  of  the  policy  in  suit  the  Bohns  sold 
and  conveyed  the  real  estate  on  which  was  situate  the 
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insured  building  subject  to  the  mortgage  held  by  the 
Life  Insurance  Company.  The  policy  provided:  "If  the 
interest  of  the  assured  in  the  property  be  untruly  stated 
therein,  or  if  the  interest  of  the  assured  be  other  than  the 
entire  unconditional  and  sole  ownership  of  the  property, 
or  if  the  property  be  incumbered  by  any  other  lien,  mort- 
gage or  otherwise,  or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  assured  in  fee- 
simple,  then  and  in  every  such  case  this  policy  shall  be 
void."  It  is  now  insisted  by  the  Fire  Insurance  Com- 
panies that  since  the  Bohns  were  not  the  owners  of  the 
real  estate  on  which  the  insured  building  was  situate  on 
the  date  of  the  issuance  of  the  policy  in  suit,  said  policy 
has  never  had  any  force  or  validity  whatever,  and  that, 
therefore,  the  judgment  in  favor  of  the  Life  Insurance 
Company  cannot  stand.  At  the  time  of  the  issuance  of 
the  policy  in  suit  the  Fire  Insurance  Companies  attached 
to  said  insurance  policy  an  agreement  in  writing  called 
a  "mortgage  clause."  It  was  provided  in  this  "mort- 
gage clause"  that  the  loss,  if  any,  should  be  payable 
to  the  Life  Insurance  Company;  and  it  was  further  pro- 
vided: "It  is  agreed  that  this  insurance  as  to  the  in- 
terest of  the  above  named  mortgagee  or  beneficiary,  or 
its  assignee,  only  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the  property  in- 
sured." But  what  was  the  effect  of  this  "mortgage 
clause"  attached  to  this  policy?  We  think  that  by  this 
"mortgage  clause"  the  Fire  Insurance  Companies  entered 
into  a  contract  with  the  Life  Insurance  Company  in  and 
by  which  they  insured  its  interest  as  mortgagee  in  the 
insured  property  against  loss  or  damage  by  fire  to  the 
extent  of  $5,000  for  one  year  from  September  1,  1890. 
The  right  of  the  Life  Insurance  Company  to  enforce  the 
policy  does  not  depend  upon  whether  the  Bohns  have 
kept  their  engagements  with  the  Fire  Insurance  Com- 
panies. By  express  provision  of  the  "mortgage  clause" 
attached  to  the  policy  no  act  or  omission  of  the  mort- 
gagors or  owners  was  to  invalidate  the  insurance  so  far 
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as  the  Life  Insurance  Company  or  its  assignee  was  con- 
cerned; and  this  was  true  whether  said  act  or  omission 
of  the  mortgagor  or  owner  occurred  at  the  date  of  the 
issuance  of  the  policy  prior  or  subsequent  thereto.  In 
other  words,  it  comes  to  this:  that  by  the  provision  of 
the  "mortgage  clause"  the  Fire  Insurance  Companies  in- 
sured the  interest  of  the  Life  Insurance  Company  in  the 
mortgaged  property.  The  contract  of  insurance  was 
made  with  the  Life  Insurance  Company  or  with  the 
Bohns  for  their  benefit,  and  it  is  immaterial  whether  the 
Life  Insurance  Company  itself  paid  the  premium  or 
whether  the  Bohns  paid  it,  and  it  was  clearly  the  inten- 
tion of  all  the  parties  that  the  validity  of  the  insurance 
of  the  Life  Insurance  Company  should  not  depend  upon 
anything  which  the  Bohns  or  their  grantees  had  done  or 
omitted  to  do  or  might  do  or  omit  to  do. 

A  question  almost  identical  with  the  one  under  con- 
sideration was  before  this  court  in  Phenix  Ins.  Co.  of 
Brooklyn  v.  Omaha  Loan  &  Trust  Co,y  41  Neb.,  834.  The 
policy  in  that  case  provided  that  if  the  property  should 
be  sold  or  transferred  without  the  written  permission  of 
the  fire  insurance  company  indorsed  on  the  policy,  then 
that  the  policy  should  become  void.  There  was  attached 
to  the  policy  a  "mortgage  clause^^  like  the  one  in  the  case 
at  bar.  Before  the  loss  occurred  the  mortgagor  sold  and 
tJ'ansferred  the  property,  the  consent  of  the  fire  insurance 
company  thereto  not  having  been  obtained.  The  insured 
property  was  destroyed  by  fire,  and  the  mortgagee  sued 
the  fire  insurance  company  for  the  amount  of  the  loss. 
It  was  insisted  by  the  fire  insurance  company  that  as  the 
mortgagor  had  sold  and  conveyed  the  insured  property 
prior  to  the  loss,  that  at  the  date  of  the  loss  the  policy 
was  not  in  force;  but  the  court  held  that  the  sale  and 
conveyance  of  the  mortgaged  property  by  the  mortgagor 
without  the  consent  of  the  insurance  company  did  not 
avoid  the  policy  as  against  the  mortgagee.  We  have  re- 
examined that  case  and  the  authorities  therein  cited,  and 
are  satisfied  that  the  decision  is  correct,  both  upon  prin- 
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c-iple  and  authority,  and  we  accordingly  reaffirm  it.  Sus- 
taining the  doctrine  announced  in  that  case,  see  Ellis  t. 
Council  Bluffs  Ins.  Co.,  64  la,,  507;  Ellis  v.  Ins.  Co.  of  North 
America,  32  Fed.  Rep.,  646;  National  Bank  of  D.  0.  MUls  & 
Co.  V.  Union  Ins.  Co.  of  San  Francisco,  26  Pac.  Rep.  [Cal.], 
509. 

The  provision  in  the  policy,  that  it  should  be  void  if 
the  subject  of  the  insurance  was  a  building  on  ground  not 
owned  by  the  assured  in  fee-simple,  was  not  one  that  was 
binding  or  intended  to  be  binding  on  the  Life  Insurance 
Company,  mortgagee.  The  Fire  Insurance  Companies 
must  have  known  when  they  issued  the  i)olicy  in  suit  with 
the  mortgage  clause  attached  thereto  that  the  Life  Insur- 
ance Company  did  not  own  the  fee-simple  title  of  the  real 
estate  on  which  the  insured  building  was  situate.  The 
Life  Insurance  Company  was  not  attempting  to  insure  a 
fee-simple  interest  in  the  mortgaged  property,  nor  did  the 
Fire  Insurance  f -ompanies  understand  that  the  former 
was  attempting  to  insure  anything  further  than  the  inter- 
est it  had  in  the  property  by  virtue  of  its  mortgage.  All 
the  authorities  agree  that  a  mortgagee  of  real  estate  has 
an  insurable  interest  thei^ein  which  he  may  insure  on  his 
own  account,  and  when  he  effects  such  insurance  he  is 
insuring  not  the  real  estate,  but  insuring  his  interest  or 
lien  therein.  The  terms  "interest"  and  "title"  are  not 
synonymous  terms  in  iusuran(*e  policies,  and  the  provi- 
sions in  the  policy  under  consideration,  that  it  should  be 
void  if  the  interest  of  the  assured  should  be  other  than 
the  entire  unconditional  and  sole  ownership  of  the  prop- 
erty, meant  and  means,  not  that  the  Life  Insurance  Com- 
pany should  be  the  owner  of  the  legal  title  to  the  real 
estate  on  which  the  insured  building  was  situate,  but  that 
the  interest  which  it  insured,  namely,  its  mortgage  lien 
upon  the  property,  should  be  and  was  an  unconditional 
interest  belonging  to  it,  not  a  contingent  or  speculative 

one. 

2.  After  September  1, 1888,  and  before  the  issuance  of 
the  policy  in  suit,  without  the  knowledge  or  consent 
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of  the  Fii*e  Insurance  Companies,  the  Bohns  placed  two 
other  mortgages  upon  the  property  mortgaged  to  the 
Life  Insurance  Company.  It  is  now  insisted  by  the  Fire 
Insurance  Companies  that  this  action  of  the  Bohns  in- 
validated the  policy  in  suit,  since  it  was  provided  by  the 
policy  that  it  should  become  void  if  the  insured  property 
^  hould  be  incumbered  by  any  lien  or  mortgage.  The  jury 
made  a  special  finding,  and  the  evidence  supports  it,  that 
in  September,  1888,  and  in  September,  1889  and  1890, 
when  the  policy  of  September,  1888,  was  renewed,  no 
questions  were  asked  by  the  Fire  Insurance  Companies  or 
their  agents  as  to  incumbrances  existing  against  the 
property  of  the  Bohns,  nor  did  the  Bohns  make  any  state- 
ment on  the  subject.  The  record  shows  also,  without  con- 
tradiction, that  the  application  for  the  insurance  in  the 
first  instance,  September  1,  1888,  and  for  the  subsequent 
renewals  of  the  policy  were  oral;  no  written  application 
was  made  to  the  Fire  Insurance  Companies  for  the  in- 
surance; and  there  is  in  the  record  no  claim  of  any  fraud 
practiced  or  attempted  to  be  practiced  by  any  one.  The 
neglect  of  the  Bohns  to  notify  the  Fire  Insurance  Compa- 
nies of  the  incumbrances  on  the  property  at  the  dates  of 
the  renewals  thereof  seems  to  have  resulted  from  the  Fire 
Insurance  Companies'  not  incjuiring  about  incumbrances, 
and  the  Bohns  not  having  them  in  mind.  At  all  events 
it  is  not  claimed  that  the  Bohns,  or  either  of  them,  were 
actuated  by  any  sinister  motives  whatever  in  not  disclos- 
ing to  the  Fire  Insurance  Companies  the  existence  of 
these  incumbrances  in  September,  1889  and  1890,  when 
the  policy  was  renewed.  Where  an  application  for  fire 
insurance  is  oral  and  no  inquiries  are  made  by  the  agent 
of  the  insurer  as  to  the  condition  of  the  title  to  the  prop- 
erty, and  the  insured  says  nothing  about  the  existence 
of  a  mortgage  thereon,  but  does  not  keep  silent  from  any 
sinister  motive  or  with  the  intention  on  his  part  to  de- 
ceive or  mislead  the  insurer,  then  the  fact  that  when  the 
policy  was  issued  there  existed  a  mortgage  upon  the  in- 
sured property  will  not  invalidate  the  policy,  notwith- 
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Standing  the  fact  that  the  policy  provides  that  it  should 
be  void  if  there  existed  an  incumbrance^  by  mortgage  or 
otherwise,  against  the  insured  property.  {Ins.  Go.  of 
North  America  v.  BacliUr^  44  Neb.,  549.) 

3.  But  it  is  insisted  that  the  policy  sued  upon  was 
never  in  force  because  the  Bohns  at  the  date  of  its  issu- 
ance were  not  the  unconditional  and  sole  owners  of  the 
insured  property  and  that  the  insured  building  was  not 
situated  on  ground  to  which  the  Bohns  had  a  fee-simple  ♦ 
title.  This  contention  involves  the  assumption  that  the 
Bohns  at  the  date  of  the  issuance  of  the  policy  in  suit  had 
no  insurable  interest  in  the  insured  property.  Is  this 
contention  correct?  What  is  an  insurable  interest?  In 
German  Ins.  Co.  of  Freeport^  III.^  v.  Hynuxn^  34  Neb.,  704, 
Post,  J.,  speaking  to  this  question,  said:  "An  interest,  to 
be  insurable,  does  not  depend  necessarily  upon  the  own- 
erahip  of  the  property.  It  may  be  a  special  or  limited  in- 
terest disconnected  from  any  title,  lien,  or  possession. 
If  the  holder  of  an  interest  in  property  will  suffer  loss  by 
its  destruction  he  may  indemnify  himself  therefrom  by 
a  contract  of  insurance.  If,  by  the  loss,  the  holder  of  the 
interest  is  deprived  of  the  possession,  enjoyment,  or  profit 
of  the  property,  or  a  security  or  lien  arising  thereon,  or 
other  certain  benefits  growing  out  of  or  depending  upon 
it,  he  has  an  insurable  interest."  To  the  same  effect  see 
Merrett  r.  Farmers  Ins.  Co.^  42  la.,  11;  Rochester  Loan  & 
Bankimj  Co.  v.  Liberty  Ins.  Co.y  44  Neb.,  537.  In  Warren  v. 
Davenport  Fire  Ins.  Co.,  31  la,,  4G4,  it  was  held:  "The 
owner  of  stock  in  a  corporation  organized  for  pecuniary 
profit  has,  by  reason  of  such  ownership,  an  insurable  in- 
terest in  the  corporate  property."  In  WilUanis  v.  R^er 
Williams  Ins.  Co.,  107  Mass.,  377,  it  was  held  that  a  mort- 
gagee who  had  indorsed  the  note  secured  by  his  mort- 
j^age  and  become  liable  as  an  indorser  on  said  note  had 
an  insurable  intei*est  in  the  mortgaged  property.  The 
court  said:  "It  is  now  well  established  that  even  one  who 
has  no  title,  legal  or  equitable,  in  the  property,  and  no 
present  possession  or  right  of  possession  thereof,  yet  has 
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an  insurable  interest  therein,  if  he  will  derive  benefit 
from  its  continuing  to  exist,  or  will  suffer  loss  by  its  de- 
struction." In  Waring  v.  Lodcr^  53  N.  Y.,  581,  it  was  held 
that  where  one  had  mortgaged  his  real  estate  to  secure 
his  debt  and  afterwards  conveyed  the  real  estate  he  still 
had  an  insurable  interest  in  the  property.  To  the  same 
effect  see  Lyconiing  Fire  Ins.  Co.  v.  JdchsoUy  83  111.,  302; 
Norwich  Fire  Ins.  Co.  v.  Boomer^  52  111.,  442.  In  the  case 
at  bar,  if  we  regard  the  contract  of  insurance  made  be- 
tween the  Bohns  and  the  Fire  Insurance  Companies  as 
having  been  made  at  the  date  of  the  issuance  of  the 
policy  sued  upon,  we  still  think  that  they  had  an  insura- 
ble interest  in  the  insured  property.  They  had  sold  the 
property  subject  to  the  mortgage  thereon  in  favor  of  the 
Life  Insurance  Company,  and  they  were  personally  and 
individually  responsible  for  that  mortgage  debt  They 
would  derive  a  benefit  from  the  continued  existence  of 
the  property  and  they  would  suffer  loss  by  its  destruc- 
tion. 

Was  the  policy  in  suit  never  in  force  because  at  the 
date  of  its  issuance  the  Bohns  were  not  the  owners  of  the 
legal  title  to  the  real  estate  upon  which  were  situated  . 
the  insured  building?  It  has  already  been  stated  that 
the  Bohns  owned  the  fee-simple  title  to  this  real  estate 
when  the  policy  was  first  issued,  September,  1888;  that 
the  application  for  the  insurance  and  the  renewals  of  the 
insurance  were  oral ;  that  no  questions  as  to  the  title  of 
the  Bohns  were  ever  propounded  to  them  by  the  Fire  In- 
surance Companies  or  their  agents;  that  neither  of  the 
Bohns  ever  made  any  representations  to  the  Fire  Insur- 
ance Companies  as  to  what  title  they  had  or  held;  that 
the  Bohns  were  not  actuated  by  any  sinister  motives 
whatever  in  not  disclosing  the  nature  of  the  interest 
they  had  in  the  insured  property ;  that  no  fraud  was  at- 
tempted by  any  one,  and  that  the  failure  of  the  Bohns  in 
September,  1890,  to  disclose  the  exact  nature  of  their  in- 
terest in  the  insured  property  resulted  either  from  their 
not  thinking  about  it,  or  from  the  failure  of  the  Fire  In- 
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surance  Companies  to  inquire  about  that  intereet.  Under 
these  facts  we  think  the  policy,  notwithstanding  its  pro- 
visions, was  in  force  even  in  favor  of  the  Bohns  at  the 
time  the  loss  sued  for  occurred.  In  Hall  v.  Niagara  Fire 
Ins.  Co,j  53  N.  W.  Kep.  [Mich.],  727,  a  fire  insurance  policy 
contained  a  provision  that  it  was  void  if  the  assured  waa 
not  the  sole  and  unconditional  owner  of  the  property,  or 
if  the  insured  building  stood  on  ground  not  owned  in  fee- 
simple  by  the  assured.  The  application  for  insurance  is 
that  case  was  oral,  and  no  statement  was  made  by  the  as- 
sured as  to  the  condition  or  nature  of  his  title.  The 
supreme  court  of  Michigan  held,  in  construing  the  policy, 
tliat  the  provision  quoted  above  applied  only  to  such 
changes  of  title  as  arose  after  the  execution  of  the  policy, 
and  not  to  the  condition  of  the  title  of  the  property  at 
the  time  the  policy  was  issued.  In  Not^ich  Fire  Ins.  Co. 
V.  Boomer^  52  111.,  442,  it  was  held  that  upon  an  applica- 
tion for  insurance  the  party  applying  is  bound  to  dis- 
close the  facts  material  to  the  risk,  but  in  the  absence  of 
a  requirement  on  the  subject  in  the  policy,  or  of  any  in- 
quiry in  respect  thereto,  it  is  not  essential  that  he  should 
disclose  the  nature  of  his  interest  in  the  property  sought 
to  be  insuitnl.  It  is  sufficient  if  he  have  an  insurable  in- 
terest. And  in  Iff/coming  Fire  Ins.  Co.  v.  Jackson,  83  111., 
o02,  it  was  held:  "The  principal  thing  in  an  insurance  is, 
that  the  assured  has  an  insurable  interest,  and  has  acted 
in  good  faith.  Under  a  statement  that  he  is  the  owner, 
he  is  only  bound  to  prove  an  insurable  interest,  which  is 
such  a  title  as,  if  there  would  be  a  loss  without  insurance, 
it  would  fall  upon  him.  A  mortgagor  has  such  an  inter- 
est" In  Philadelphia  Tool  Co.  v,  British-American  Assur- 
mice  Go.j  19  Atl.  Rep.  [Pa.],  77,  the  policy  provided:  "If 
the  assured  is  not  the  sole  and  unconditional  owner  of 
the  property,  or  if  the  building  stood  on  ground  not 
owned  in  fee-simple  by  the  assured,  ♦  ♦  ♦  then  the 
policy  shall  be  void."  The  assured  had  only  a  lease  from 
year  to  year  on  the  land  upon  which  the  insured  building 
stood.    The  supreme  court  of  Pennsylvania,  in  constro- 
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ing  the  policy,  said:  "A  policy  of  insurance,  like  any 
other  contract,  is  to  be  read  in  the  light  of  the  circum- 
stances that  surround  it.  This  policy  was  issued  without 
any  application  or  written  request  describing  the  interest 
of  the  assured  in  the  building.  No  actual  representation 
of  any  sort  upon  the  subject,  oral  or  written,  is  alleged 
to  have  been  made  by  or  on  behalf  of  the  assured.  We 
ought  to  assume  that  a  policy  written  under  such  circum- 
stances was  written  upon  the  knowledge  of  the  represen- 
tative oi  the  insurer  and  intended  to  cover  in  good  faith 
the  interest  which  the  insured  had  in  the  buildings. 
Fraud  is  never  to  be  presumed,  and  in  this  case  no  fraud- 
ulent representation  is  shown  or  alleged.  ♦  ♦  ♦  We 
conclude  that  the  policy  ♦  ♦  ♦  was  intended  to  cover 
such  interest  in  the  buildings  as  the  insurer  had.  This 
was  a  leasehold  only,  but  it  was  an  insurable  interest. 
Presumably  it  is  the  interest  which  an  application,  if  one 
had  been  made,  would  have  shown,  for  it  is  the  only  in- 
tei*est  which  the  tool  company  ever  had  or  claimed  to 
have.  To  such  an  interest  the  proviso  whose  protection 
is  invoked  is  not  applicable.  The  policy  covering  only 
the  interest  of  the  lessee,  the  ownership  of  the  fee  be- 
comes immaterial."  Finally,  in  Ger^nan  Insurance  &  leav- 
ings Institvtioti  t\  Kline^  44  Neb.,  395,  it  was  held  by  this 
court:  "When  an  insurance  company  issues  its  policy  and 
accepts  and  retains  the  premium  without  requiring  an 
application  by  the  insured,  and  without  making  inquiry 
as  to  the  condition  of  the  property  or  the  state  of  its  title, 
and  the  insured  has  in  fact  an  insurable  interest,  the 
company  will  be  conclusively  presumed  to  have  insured 
such  interest  and  to  have  waived  all  provisions  in  the 
policy  providing  for  its  forfeiture  by  reason  of  any  facts 
or  circumstances  affecting  the  condition  or  title  of  the 
I)roperty  in  regard  to  which  no  such  statement  was  re- 
quired or  inquiry  made."  This  case  is  decisive  against 
the  plaintiff  in  error  of  the  contention  under  considera- 
tion. 

4.  As  already  stated,  the  loss  sued  for  in  this  action 
52 
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occurred  on  the  12th  of  March,  1891.  Within  a  day  or 
two  thereafter  the  Fire  Insurance  Companies  discovered 
that  the  Bohns  were  not  the  owners  in  fee-simple  of  the 
real  estate  on  which  the  insured  building  stood  in  Sep- 
tember, 1890,  nor  had  they  been  since  that  time.  The 
Fire  Insurance  Companies,  however,  did  not  then  cancel, 
or  attempt  to  cancel,  the  policy  in  suit  or  declare  it  for- 
feited; on  the  contrary  they  demanded  and  were  fur- 
nished proofs  of  loss;  demanded  that  the  insured  should 
submit  to  arbitration  and  an  appraisement  of  the  dam- 
ages sustained;  and  not  until  the  case  came  on  for  trial 
in  November,  1892,  did  the  Fire  Insurance  Companies 
make  any  attempt  to  declare  a  forfeiture  of  the  policy  in 
suit.  The  jury  made  a  special  finding,  and  the  evidence 
supports  it,  that  the  Fire  Insurance  Companies,  with  full 
knowledge  of  the  fact  as  to  the  true  condition  of  the  title 
of  the  insured  property,  retained  the  premiums  received 
by  them  from  the  Bohns  and  neglected  for  an  unreasona- 
ble length  of  time  to  insist  on  the  forfeiture  of  the  policy, 
and  by  other  acts  had  recognized  and  treated  the  policy 
as  a  valid,  subsisting  contract  between  them  and  the 
Bohns  and  had  induced  the  Bohns  to  act  in  that  belief. 
We  think  that  the  Fire  Insurance  Companies  by  their 
conduct  in  the  premises  waived  their  right  to  insist  upon 
a  forfeiture  of  the  insurance  policy  in  suit.  A  forfeiture 
in  the  policy  of  insurance  may  be  waived  where  the  in- 
surer is  fully  cognizant  of  the  facts  out  of  which  a  for- 
feiture is  claimed  and  treats  and  continues  to  treat  the 
contract  as  binding  and  induces  the  insurer  to  act  in  that 
belief.  {Billings  v.  German  Ins.  Co,y  34  Xeb.,  502,  and  cases 
there  cited.) 

Counsel  for  plaintiff  in  error  indulges  in  certain  criti- 
cisms upon  some  of  the  instructions  of  the  trial  court,  but 
these  call  for  no  special  notice.  The  judgment  of  the  dis- 
trict court  is  right  and  is  in  all  things 

Affirmed. 
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Home  Fire  Insukanob  Company,  appellee,  v.  Warren 

Dutcher  bt  al.,  appellants. 

FiUBD  June  2, 1896.    No.  8478. 

1.  SupertMdeas:  Effect  of  Afpeal.    In  this  state  an  appeal  does  not 

operate  as  a  supersedeas  except  as  provided  by  statute  and  upon 
the  terms  Imposed  by  statute. 

2.  Appointment  of  Beceiver:  Sih^ebsedeas:   Abfeal.    An  order  ap- 

pointing a  receiver  pendente  lite  cannot  be  superseded  as  a  matter 
of  right  during  the  pendency  of  an  appeal  from  that  order. 

3.  — :  Pobeclosuue.    An  order  appointing  a  receiver  of  real  prop- 

erty In  aid  of  foreclosure  proceedings  is  not  an  order  directing 
the  delivery  of  possession  of  real  property  within  the  meaning  of 
subdivision  3,  section  677,  Code  of  Civil  Procedure. 

4.  Supersedeas:  Power  of  Court.    In  cases  where  the  statute  makes 

no  provision  for  a  supersedeas  as  a  matter  of  right,  the  court  may 
In  Its  discretion  allow  a  supersedeas  upon  conditions  which  it  may 
affix  for  the  protection  of  the  parties. 

6.  Appeal:  Sufersedbar.  It  is  within  the  power  of  this  court  In  Its 
discretion,  after  obtaining  Jurisdiction  of  a  case  by  appeal,  to 
allow  a  supersedeas  in  cases  not  provided  for  by  statute,  and  upon 
terms  which  the  court  may  prescribe. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.  Submitted  to  supreme 
court  on  application  of  appellants  for  an  order  to  prevent 
the  district  court  and  the  receiver  appointed  below  from 
proceeding  further  pending  appeal.  Application  sustained 
conditionally. 

Authorities  cited  by  counsel  are  refeiTcd  to  in  the 
opinion. 

L.  D.  Holmes  and  C.  W.  Young^  for  appellants. 
Y.  0.  Strickler^  contra. 

Irvine,  0. 

The  Home  Fire  Insurance  Company  instituted  an  ac- 
tion in  the  district  court  of  Douglas  county  to  foreclose 
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a  mortgage  executed  by  Warren  Dutcher  on  premises 
which  he  afterwards  conveyed  to  defendant  A.  J. 
Dutcher.  The  petition  contained  allegations  to  the  ef- 
fect that  the  present  value  of  the  premises  is  less  than 
tlie  mortgage  indebtedness;  that  taxes  on  the  premises 
to  a  large  amount  have  been  suffered  to  become  delin- 
<iuent,  and  that  waste  was  being  committed.  There  was 
a  i)rayer  for  a  receiver  pendente  lite.  Tlie  district  court, 
upon  hearing  evidence  on  the  application  for  a  receiver, 
sustained  said  application  and  appointed  a  receiver  for 
the  premises.  P>om  this  order  the  defendants  have  ap- 
]K*aled.  The  district  court,  at  the  time  of  making  the 
order,  fixed  the  amount  of  the  supersedeas  bond  at  fSOO, 
and  within  the  statutory  period  the  defendants  entered 
into  a  bond  in  that  sum  conditioned  according  to  the 
third  subdivision  of  section  677  of  the  Code  of  Civil  Pro- 
cedure. This  subdivision  is  as  follows:  "When  the  judg- 
ment, decree,  or  order  directs  the  sale  or  delivery  of  pos- 
session of  real  estate,  the  bond  shall  be  in  such  sum  as 
the  court  or  judge  thereof  in  vacation  shall  prescribe, 
<u>nditioned  that  the  appellant  or  a])pellants  will  prose- 
cute such  appeal  without  delay  and  will  not,  <luring  the 
pendency  of  such  appeal,  commit  or  suffer  to  be  commit- 
te<l  any  waste  upon  such  real  estate."  A  motion  was 
made  to  strike  this  bond  from  the  files  on  the  grounds, 
first,  that  there  is  no  authority  in  law  for  superseding  an 
order  appointing  a  receiver  pendente  lite:  and  second, 
that  if  such  an  order  may  be  superseded,  the  bond  should 
be  conditioned  to  pay  the  reasonable  rental  value  of  the 
property  pending  appeal.  This  motion  the  court  sus- 
tained, and  an  application  having  been  made  by  the  re- 
<eiver  for  a  writ  of  assistance,  the  appellants  made  ap- 
plication to  this  court  for  an  order  restraining  the  dis- 
trict court  and  the  receiver  from  taking  any  further  steps 
pending  the  appeal. 

The  primary  question  presented  is  that  stated  as  the 
first  ground  of  the  motion  to  strike  the  bond  from  the 
files,  to- wit:   Is  there  any  authority  for  superseding  an 
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order  appointing  a  receiver  pendente  litef  In  considering 
the  application  Ave  are,  therefore,  not  reviewing  the  order 
striking  the  bond  from  the  flies,  because,  if  an  order  ap- 
pointing a  receiver  can  be  superseded  as  a  matter  of 
right,  it  must  be  under  the  third  subdivision  of  section 
677,  as  that  is  the  only  provision  which  could  possibly 
apply  to  such  a  case.  In  such  event  the  filing  and  ap- 
proval of  the  bon<l  oi)erated  as  a  supersedeas  and  the 
order  striking  the  bond  from  the  files  was  a  nullity.  If, 
on  the  other  hand,  there  is  no  authority  for  a  supersedeas 
in  such  a  case,  the  bond  itself  was  a  nullity  and  the  dis- 
trict coui't  had  authority  to  proceed  in  disregard  of  such 
bond.  The  question  so  presented  is  by  no  means  free 
from  difficulty.  A  supersedeas  is  now  almost  everywhere 
so  much  controlled  by  statute,  and  the  statutes  are  so 
different  in  their  provisions,  that  but  little  assistance 
can  be  had  from  the  adjudications  of  other  states.  After 
a  severe  struggle  it  became  established  in  England  that 
an  appeal  of  itself  operated  as  a  supersedeas.  Follow- 
ing the  analogy  of  this  practice,  it  is  held  in  some  states 
that  statutes  providing  special  conditions,  such  as  the 
giving  of  a  bond,  in  order  to  effect  a  supersedeas  are 
merely  restrictive  in  their  character,  and  that  the  appeal 
itself  works  a  supersedeas  where  there  is  no  statute  re- 
quiring a  bond  or  a  compliance  with  other  conditions. 
A  different  doctrine  has,  however,  been  announced  in 
this  state;  and  it  must  be  accepted  as  the  established 
rule  here  that  a  supersedeas  can  be  had  as  a  matter  of 
right  only  where  it  is  affirmatively  provided  for  by  stat- 
ute. {Gandy  v.  State,  10  Neb.,  243;  State  v.  Judges,  19  Neb., 
149;  State  v.  Meeker,  19  Neb.,  444;  Cooj)errider  v.  State,  4(> 
Neb.,  84.) 

Owing  to  this  difference  between  the  rule  on  the  sub- 
ject in  this  state  and  the  rule  in  many  others,  as  well  as 
the  very  broad  differences  between  our  statute  and  most 
othei*s,  the  cases  cited  on  behalf  of  the  appellants  have 
little  or  no  application  to  that  before  us.  Thus,  State  r. 
Johnson,  13  Fla.,  33,  was  based  on  statutes  making  the 


758  NEBRASKA  REPORTS.  [Vol.48 


Home  Fire  Ins.  Co.  v.  Dutcher. 


allowance  of  a  supersedeas  in  all  cases  a  matter  of  dis- 
cretion.   Everett  t\  State,  28  Md.,  190,  was  based  on  a  stat- 
ute quoted  in  BUmdheim  v.  Moore,  11  Md.,  365,  expressly 
providing  the  terms  of  a  supersedeas  in   such  cases. 
Xortliwestei^  Mntual  lAfe  Ins.  Co.  v.  Park  Hotel  Co.,  37  Wis., 
125,  was  based  on  a  construction  of  a  statute  provid- 
ing for  supersedeas  bonds  in  certain  cases,  followed  by  a 
provision  fixing  the  terms  of  the  bond  in  "all  other  cases." 
The  court  held  this  general  provision  applicable  to  orders 
appointing  receivers,  by  virtue  of  the  doctrine  already 
mentioned  as  prevailing  in  some  places  that  an  appeal 
itself  is  a  supersedeas  unless  a  statute  in  a  particular 
case  requires  some  further  condition  to  be  complied  with, 
or  denies  the  right     That  this  is  the  Wisconsin  doctrine 
appears  more  clearly  perhaps  from  the  case  of  Hudson  r. 
Smitliy  9  Wis.,  122.    Elliot  v.  Whitmore,  10  Utah,  238,  seems 
to  have  been  based  on  a  statute  like  ours,  and  is,  there- 
fore, more  nearly  in  point.     In  that  case  the  defendant 
was  in  possession  of  a  stream  and  had  appropriated  the 
w  ater  by  means  of  a  ditch  to  his  own  use.     The  plaintiff 
obtained  a  decree  entitling  him  to  the  use  of  a  part  of  the 
water,  enjoining  the  defendant  from  using  that  portion 
awarded  the  plaintiff,  and  appointing  a  commissioner  to 
put  into  the  stream  a  certain  device  which  would  make 
a  partition  of  the  water  in  the  proportions  decreed.    It 
w^as  held  that  the  case  fell  within  a  statute  identical  with 
subdivision  3  of  section  677  of  our  Code,  and  that  the  de- 
cree was  superseded  by  a  bond  thereunder,  the  decree  in 
effect  directing  the  delivery  of  possession  of  real  estate. 
It  seems  to  us  that  the  court  thereby  gave  an  exceedingly 
liberal  construction  to  this  provision.     But  there  is  this 
difference  between  the  case  cited  and  that  before  us,  that 
in  the  Utah  case  the  decree  was  final,  and  considered  as 
an  order  for  the  delivery  of  possession  of  real  property, 
it  was  an  order  for  a  final  and  perpetual  delivery  to  the 
adverse  party;  while  in  the  case  before  us  the  possession 
of  property  is  not  ordered  delivered  finally  to  the  plaint- 
iff, but  to  an  officer  of  the  court,  to  hold  the  same  on  be- 
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half  of  aJl  parties  to  the  suit  as  their  rights  may  ulti- 
mately be  determined,  and  as  a  provisional  remedy  only. 
This  distinction  will  be  later  adverted  to. 

In  Swing  v.  Tomisendy  24  O.  St,  1,  the  action  was  for  the 
construction  of  a  will,  an  order  to  sell  real  estate,  and  for 
distribution.  Keceivers  were  appointed  in  the  court  be- 
low. An  appeal  having  been  taken  from  the  decree,  the 
supreme  court  held  that  the  appeal  did  not  supersede 
the  receivership  and  that  the  powers  and  duties  of  the 
receivers  continued  notwithstanding.  It  would  seem, 
however,  from  Eaton  &  H.  R.  Co.  v.  Yarmim^  10  O.  St.,  622, 
that  an  order  appointing  a  receiver  was  not  at  that  time 
in  Ohio  an  appealable  order,  as  it  is  made  here  by  section 
275  of  the  Code  of  Civil  Procedure.  In  the  Matter  of  the 
Real  Estate  Associates^  58  Cal.,  356,  it  was  held  that  an 
appeal  from  an  order  adjudicating  insolvency  and  ap- 
pointing a  receiver  did  not  suspend  the  functions  of  the 
receiver,  the  court  saying:  "For  obvious  reasons  it  would 
be  dangerous  to  hold  that  the  functions  of  the  receiver 
are  suspended  during  the  appeal.  It  may  be  impera- 
tively necessary  to  the  preservation  of  the  estate  that  his 
functions  should  not  be  suspended."  This  case  has  a 
certain  significance  from  the  fact  that  section  945  of  the 
California  Code  of  Civil  Procedure  bears  a  close  analogy 
to  our  section  677,  subdivision  3;  but  other  provisions  of 
the  California  law  are  so  different  that  we  cannot  give 
•the  case  the  weight  which  it  would  otherwise  be  enti- 
tled to. 

A  series  of  cases  in  Tennessee  is  instructive.  That 
state  has  a  statute  which  provides  that  "the  supreme 
court  in  term  or  either  of  the  judges  in  vacation  may 
gi*ant  writs  of  supersedeas  to  an  interlocutory  order  or 
decree  or  execution  issued  thereon  as  in  case  of  a  final 
decree."  (Statutes  of  Tennessee,  vol.  2,  sec.  3933.)  It 
would  seem  that  the  language  of  this  statute  was  broad 
enough  to  authorize,  by  a  liberal  construction  at  least, 
the  allowance  of  a  supersedeas  on  appeal  from  an  order 
appointing  a  receiver;    but  the  Tennessee  court  holds 
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that  it  does  not  apply  to  such  an  order.    {Baird  v.  Turn- 
pike Co. J  1  Lea  [Teun.],  394;    Brantley  v.  Tyree^  1  Ijea 
[Tenn.],  531;  Rolnrmn  i\  Roberson^  3  Lea  [Tenn.],  50.)    The 
reason  given  for  this  construction  is  that  the  statute  was 
intended  only  to  apply  to  orders  adjudicating  rights,  and 
that  it  does  not  extend  to  orders  made  pending  litigation 
for  the  preservation  of  rights,  btit  not  adjudicating  them. 
The  foregoing  comprise  all   the  cases  to  which  the 
briefs  direct  our  attention,  as  well  as  those  most  nearly 
approaching  the  question  before  us  which  an  independ- 
ent examination  has  brought  to  our  attention.    There  ai'e 
other  cases  treating  an  order  appointing  a  receiver  as 
one  which  should  be  superseded  by  appeal  in  the  absence 
of  express  statute;   but  these  cases  emanate  from  juris- 
dictions following  the  old  English  practice,  which  we 
have  shown  does  not  prevail  in  this  state.     For  several 
reasons  we  think  that  section  677  of  the  Code  should  not 
be  so  construed  as  to  authorize  a  supersedeas  of  an  order 
appointing  a  receiver  pendente  lite  as  a  matter  of  right. 
In  the  first  place,  as  already  intimated,  the  third  subdi- 
vision, which  provides  for  orders  directing  the  delivery 
of  possession  of  real  estate,  is  the  only  provision  which 
could  apply,  and  the  condition  of  the  bond  in  such  case 
is  merely  that  the  appellants  will  not  commit  waste.    If 
the  sole  object  of  a  receivership  is  to  prevent  waste,  that 
object  can  be  more  readily  accomplished  and  with  less 
hardship  by  an  injunction.     If  the  object  is  to  otherwise- 
preserve  the  property,  or  to  sequester  the  rents  and 
profits,  the  condition  of  the  bond  would  be  entireh^  inad- 
ecjuate  to  the  protection  of  the  party  on  whose  applica- 
tion a  receiver  was  appointed.     In  the  next  place  it  has 
beiMi  held  that  the  district  court  may,  in  a  proper  case, 
appoint  a  receiver  after  decree  and  pending  an  appeal, 
and  this  in  the  case  of  a  mortgage  foreclosure  after  an 
order  of  confirmation.     {Eastman  v.  Cain^  45  Neb.,  48; 
Philadelphia  Mortgage  d  Trust  Co.  v.  Ooos,  47  Neb.,  804.) 
The  propriety  of  such  an  appointment  may  largely  de- 
pend upon  the  fact  that  a  bond  conditioned  under  the 
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third  Bubdivision  of  section  677  is  the  only  security  that 
the  appellant  is  required  to  give  to  supersede  an  order 
of  confirmation;  and  that  such  security  may  frequently 
be  inadequate.  If  we  should  now  hold  that  an  appeal 
could  be  taken  in  such  case  from  an  order  appointing  a 
receiver,  and  that  order  be  superseded  by  another  bond, 
conditioned  in  the  same  manner  as  the  bond  in  the  ap- 
peal from  the  order  of  confirmation,  we  would  deny  the 
very  protection  which  the  cases  cited  hold  the  mortgagee 
or  purchaser  is  entitled  to.  The  most  conclusive  reason, 
however,  for  the  construction  which  we  have  indicated, 
is  that  the  appointment  of  a  receiver  is  a  provisional 
remedy.  It  does  not  adjudicate  any  rights.  Its  purpose 
is  merely  the  protection  of  the  property  in  dispute  pend- 
ing the  action.  Provisional  orders  are  usually  summary, 
frequently  not  subject  to  review,  always  largely  discre- 
tionary, and  almost  universally  not  subject  to  be  super- 
seded. The  provisional  remedies  now  existing  by  virtue 
of  our  Code  of  Civil  Procedure  are  the  writs  of  replevin 
and  attachment,  injunction,  and  i^eceivers.  (Code  of  Civil 
Procedure,  title  8.)  The  Code  contains  no  provision 
whereby  the  defendant  in  replevin  can  supersede  the 
writ  of  replevin  or  even  by  a  forthcoming  bond  obtain 
the  return  of  the  property  pending  the  suit.  In  case  of 
an  attachment,  there  is  no  provision  whereby  the  exe- 
cution of  the  writ  of  attachment  may  be  superseded ;  but 
there  are  two  special  provisions  whereby  the  defendant 
can  regain  possession  of  the  property  upon  giving  bonds. 
(Code  of  Civil  Procedure,  sees.  206  and  219.)  There  is  also 
an  express  provision  whereby  an  order  discharging  the 
attachment  may  be  superseded  by  certain  procedure, 
and  upon  the  giving  of  a  bond  specially  provided  in  such 
case.  (Code  of  Civil  Procedure,  sec.  236e.)  There  is  no 
provision  whereby  an  order  allowing  an  injunction  may 
be  superseded,  when  it  is  solely  prohibitive  in  its  charac- 
ter; but  there  is  a  special  provision  whereby  an  order 
dissolving  an  injunction  may  be  superseded  so  as  to  con- 
tinue the  injunction  in  force.    (Code  of  Civil  Procedure, 
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sees.  677,  679,  680,  681.)  It  will  be  observed,  therefore, 
that  generally  the  Code  contemplates  that  the  orders  al- 
lowing any  one  of  the  provisional  remedies  shall  stand 
in  force  until  discharged  by  the  court  allowing  them  or 
by  this  court  on  appeal;  and  that  wherever  there  is  a 
special  reason  for  suspending  any  of  such  remedies,  the 
legislature  has  deemed  it  necessary  to  provide  expresaly 
therefor.  It  is  evident  that  the  legislature  has  not  con- 
sidered the  general  provisions  for  a  supersedeas  applica- 
ble to  the  provisional  remedies  in  such  a  manner  as  to 
prevent  their  enforcement.  The  special  provisions  re- 
feiTed  to  have  alwavs  been  considered  as  exclusive  in 
their  character.  The  chapter  relating  to  receivers  con- 
tains no  special  provision  for  the  superseding  of  an  order 
of  appointment;  nor  is  there  elsewhere  in  the  Code  any 
provision  of  that  character.  As  pointed  out  already,  to 
allow  a  supersedeas  as  a  matter  of  right  would  in  many 
cases  defeat  the  whole  purpose  of  the  order,  and  we 
think  the  obvious  intention  of  the  legislature  was  that 
such  purpose  should  not  be  in  that  manner  defeated,  and 
for  that  reason  no  provision  was  made  for  superseding 
such  an  order.  Furthermore,  the  Code  provides  protec- 
tion to  the  defendant  from  the  results  of  continuing  pro- 
visional remedies  in  the  way  of  bonds  which  are  always 
required  for  that  purpose. 

In  holding  that  a  party  may  not,  as  a  matter  of  right, 
supersede  an  order  appointing  a  receiver,  we  do  not  hold 
that  a  supersedeas  may  not  be  granted  in  the  discretion 
of  the  court  This  court  has  already  held  that  a  writ  of 
ouster  in  a  quo  warranto  case  and  a  writ  of  mandamus  are 
writs  which  may  not  be  superseded  as  a  matter  of  right; 
but  it  has  also  held  that  the  court  may  in  its  discretion 
allow  a  supersedeas  in  such  cases.  {Gandy  v.  State^  10 
Xeb.,  243;  State  v.  Judges,  19  Neb.,  149;  Cooper  rider  r. 
StatCf  46  Neb.,  84.)  It  is  quite  clear  from  the  record  that 
the  district  court  has  been  proceeding  on  the  theory  that 
there  was  no  authority  whatever  for  a  supersedeas  in 
this  case,  and  has  not  exercised,  or  been  called  upon  to 
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exercise,  its  discretion  in  granting  or  refusing  a  super- 
se<leas.  This  court  now  has  jurisdiction  of  the  case  on 
appeal,  and  we  have  no  doubt  of  its  power  to  itself  grant 
a  stay  on  proper  conditions.  {City  of  Jancsville  v.  Janes- 
rillr  Water  Co.,  89  Wis.,  159;  Haught  v.  Invin,  166  Pa.  St., 
548.)  Inasmuch  as  the  allowing  of  a  stay  is  wholly  a  mat- 
ter of  discretion,  it  follows  that  the  court  may,  in  allow- 
ing the  stay,  affix  such  conditions  as  in  its  judgment  are 
necessary  for  the  protection  of  the  parties.  A  bond  con- 
ditioned merely  not  to  commit  waste  is,  as  we  have  seen, 
not  a  sufficient  protection.  We  think  the  bond  should  be 
further  conditioned  to  pay  the  reasonable  rental  value  of 
the  property  to  the  receiver  in  case  the  order  appointing 
him  should  be  affirmed.  The  record  discloses  that  the 
premises  are  now  occupied  by  one  of  the  appellants  as  a 
homestead,  and  this  state  of  facts  demands  that  we  should 
permit  in  this  case  the  order  appealed  from  to  be  super- 
seded. In  view  of  the  evidence  as  to  the  value  of  the 
property  and  its  probable  rental  value,  we  think  the  bond 
should  be  in  the  penal  sum  of  $1,000.  If  a  bond  in  that 
sum,  and  so  conditioned,  be  filed  within  twenty  days,  with 
sui-eties  approved  by  the  clerk  of  the  district  court,  the 
enforcement  of  the  order  will  be  suspended  pending  ap- 
peal. If  not  BO  given,  the  order  heretofore  entered  stay- 
ing proceedings  will  stand  discharged. 

Order  accordingly. 


First  Nationai^  Bank  of  Madison  v.  H.  H.  Oarson. 

Filed  Juke  2, 1896.    No.  6561. 

1.  Bullng  on  Motion:  Revoew:  Bill  of  Exceptions.    The  action  of 

the  district  court  in  overruling  a  motion  cannot  be  reviewed  -here 
where  evidence  was  necessary  to  support  such  motion  and  such 
evidence  was  not  preserved  by  a  bill  of  exceptions. 

2.  Appeal:  Objection  to  Issues  Not  Raised  Below:  Waiyeb.    In  a 
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case  brought  to  the  district  court  by  appeal,  the  rule  restricting 
the  parties  to  the  issues  raised  in  the  lower  coiurt  must  be  invoked 
in  framing  the  issues.  It  cannot  be  invoked  by  objection  at  the 
trial  to  the  introduction  of  evidence  in  support  of  the  new  issue. 

3.  Bvidence:  Handwritino.  Section  344  of  the  Code  of  Civil  Proced- 
ure authorizes  the  genuineness  of  handwriting  to  be  determined 
by  comparisons  made  either  by  experts  or  by  the  Jury  of  the  dis- 
puted writing  with  other  writings  proved  to  be  genuine. 

4. :  .  Such  genuine  writings  upon  proof  should  be  admit- 
ted in  evidence  for  the  purpose  of  permitting  the  Jury  as  well  as 
experts  to  make  the  necessary  comparison. 

Errou  from  the  distrirt  court  of  Madison  county. 
Tried  below  before  Sullivan,  J. 

8.  O.  Camphellj  for  plaintiff  in  error. 

Alleiiy  Rohiiison  d  Reedy  contra. 

Irvine,  C. 

This  case  was  before  the  (ourt  on  a  former  occasion, 
when  a  judgment  in  favor  of  the  defendant  was  reversed. 
(First  ?vat.  Hank  of  Madimn  v.  Carson^  30  Neb.,  104.)  The 
essential  facts  may  be  ascertained  by  reference  to  the 
former  opinion.  After  the  case  was  remanded  to  the 
district  <rourt  the  plaintiff  obtained  leave  to  withdraw 
its  reply  and  thereupon  filed  a  motion  to  strike  out  from 
the  answer  not  only  that  portion  thereof  affirmatively 
pleading  forgery,  but  also  the  general  denial  in  so  far  as 
it  put  in  issue  the  execution  of  the  note  sued  on.  The 
court  sustained  the  motion  in  so  far  as  it  was  directed  to 
the  plea  of  forgery,  but  overruled  it  otliei*\ia8e.  The  case 
was  then  tried,  the  court  excluding  on  the  trial  all  evi- 
dence offered  for  the  purpose  of  proving  that  the  execu- 
tion of  the  note  had  not  been  in  issue  in  the  county  court. 
The  trial  resulted  in  another  verdict  for  the  defendant, 
and  the  plaintiff  again  brings  the  case  here  by  petition 
in  error. 

Error  is  assigned  upon  the  overruling  of  the  motion  to 
strike  from  the  answer  the  general  denial.     The  former 
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opiniou  holds  that  the  defendant  not  having  filed  an  aflB- 
davit  as  required  by  section  llOOa  of  the  Code  of  Civil 
Procedure,  in  the  county  court,  the  genuineness  of  the 
note  was  not  there  put  in  issue,  and,  therefore,  upon ' 
proper  objection,  such  an  issue  could  not  be  raised  in  the 
district  court;  but  such  a  motion  must  be  supported  by 
proof,  and  while  the  motion  itself  recites  that  the  plaint- 
iff offers  in  support  thereof  the  papers  filed  in  the  county 
court,  such  a  recital  amounts  merely  to  a  declaration  by 
the  plaintiff  that  he  will  so  support  the  motion.  It  does 
not  prove  that  such  papers  were  presented  on  the  hear- 
ing of  the  motion,  or  that  it  was  sliown  by  any  evidence 
that  the  requisite  affidavit  was  not  filed.  The  papers  re- 
ferred to  appear  in  the  bill  of  exceptions,  but  only  as 
offered  on  the  trial  of  the  case,  so  that  the  record  does 
not  disclose  that  the  motion  was  supported  by  the  proof 
necessary  to  sustain  it.  We,  therefore,  cannot  say  that 
the  district  court  erred  in  overruling  the  motion. 

Nor  was  there  any  error  in  refusing  to  admit  evidence 
on  the  trial  for  the  purpose  of  proving  that  the  issue  then 
presented  had  not  been  raised  in  the  county  court.  The 
former  opinion  is  again  authority  for  holding  that  such 
a  question  must  be  raised  in  framing  the  issues,  and  if  an 
issue  is  raised  by  the  pleadings,  a  party  cannot,  on  the 
trial,  object  to  proof  in  support  of  it,  on  the  ground  that 
it  was  not  raised  in  the  lower  court.  On  the  trial  the 
plaintiff  introduced  the  note  in  evidence  with  certain 
preliminary  proof  and  then  proved  its  purchase  thereof. 
The  defendant  then  took  the  stand  and  denied  that  he 
executed  the  note.  The  plaintiff,  in  rebuttal,  undertook 
to  meet  this  proof  in  two  ways :  First,  by  proving  an  ad- 
mission by  the  plaintiff  that  he  had  signed  the  note;  and, 
secondly,  by  witnesses  who  testified  that  in  their  opinion 
the  signature  was  the  genuine  signature  of  the  defendant 
In  connection  with  the  latter  class  of  evidence  the  de- 
fendant produced  two  documents,  one  of  them  an  appli- 
cation for  a  loan  and  the  other  a  tax  schedule,  both  pur- 
porting to  have  been  signed  by  the  defendant    There 
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was  quite  satisfactory  evidence  introduced  of  the  fact  of 
the  defendants  signing  these  two  documents.  They  were 
then  offered  in  evidence  and  excluded.  The  plaintiff  then 
called  the  defendant  himself.  He  admitted  having  signed 
the  tax  schedule,  and  as  to  the  application  for  a  loan 
said  that  the  signature  looked  like  his  and  ^^he  guessed 
it  was  his."  The  instruments  were  again  offered  in  evi- 
dence and  again  excluded;  but  the  court  permitted  ex- 
pert witnesses  called  by  the  plaintiff  to  examine  these 
signatures  and  compare  them  with  that  on  the  note  and 
testify  as  to  their  belief  in  the  identity  of  all  three  signa- 
tures. It  seems  to  have  been  the  theory  of  the  trial  court 
that  instruments  not  in  evidence  for  other  purposes 
might  be  used  by  experts  for  the  purpose  of  comparing 
the  handwriting,  but  that  they  could  not  be  admitted  in 
evidence  for  that  purpose.  In  this  we  think  the  court 
erred.  At  the  common  law  there  has  been  a  great  deal 
of  controversy  as  to  whether  instruments  not  in  evidence 
for  other  purposes  might  be  used  for  the  purpose  of  a 
comparison  of  the  writing;  but  our  Code,  section  344, 
removes  the  question  from  our  practice.  It  provides  that 
"Evidence  respecting  handwriting  may  be  given  by  com- 
parisons made,  by  experts  or  by  the  jury,  with  writings 
of  the  same  person  which  are  proved  to  be  genuine."  In 
Huff  V.  yimSy  11  Neb.,  363,  the  court  referring  to  a  similar 
question  said:  "The  jury  were  competent  to  make  the 
comparison  betwc^en  the  writing  in  the  note  and  that 
made  in  their  presence,  either  with  or  without  the  aid  of  1 

experts."  In  Grand  Island  Banking  Co.  v.  Shoemaker^  31 
Neb.,  134,  Huff  r.  tfims  was  approved  in  regard  to  the 
competency  of  the  jury  to  make  the  comparison  under 
section  344.  It  is  a  somewhat  singular  coincidence  that 
the  latter  case  referred  to  a  similar  note,  made  to  the 
same  person  and  apparently  under  the  same  circum- 
stances as  that  involved  in  the  case  at  bar.  (See,  also, 
Capital  Nat  Bank  v.  WilliamSy  35  Neb.,  410.)  The  court 
by  its  ruling  gave  the  plaintiff  the  benefit  of  expert  tes- 
timony based  on  a  comparison  of  the  signature  to  the 
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note  with  the  proved  signatures  of  the  defendant;  but  by 
excluding  the  instruments  from  evidence  it  deprived  the 
plaintiff  of  the  right  to  have  the  jury  make  such  a  com- 
parison, which  section  344  declares,  and  the  cases  cited 
decide,  that  the  jury  was  competent  to  do. 

BSIVEBSBD  AND  REMANDED. 


Ernest  Stuht  v.  WiIiLiam  F.  Sweesy. 

FHXD  JUNB  2, 1896.    No.  6617. 

1.  Pleading:  Motion  to  Stbike.  A  motion  to  strike  out  portions  of  a 
pleading  should  designate  with  particularity  the  averments  which 
it  attacks. 

2. :  Pailitbe  to  Sepabately  State  Causes  op  Action:  Review. 

A  judgment  will  not  be  reversed  because  of  the  overruling  by  the 
court  of  a  motion  to  require  the  plaintiff  to  separately  state  his 
causes  of  action,  notwithstanding  the  fact  that  the  petition  might 
be  construed  as  declaring  on  two  contracts,  when  by  a  fair  con- 
struction it  may  be  construed  as  declaring  on  one  only,  with  the 
other  pleaded  as  matter  of  inducement,  and  where  the  court  on 
the  trial  instructed  the  Jury  as  to  the  issues  on  the  latter  theory. 

3.  Contracts:  Consideration.  A  past  consideration  is  sufficient  to 
support  a  promise  when  the  consideration  was  performed  in  pur- 
suance of  a  previous  request.' 


48    7W) 
48    919 


4. :  :  Statute  of  Frauds.  In  such  case  the  previous  re- 
quest, the  performance  of  the  consideration,  and  the  subsequent 
promise  constitute  a  single  contract,  and  where  it  would  otherwise 
be  within  the  statute  of  frauds,  the  performance  by  one  party, 
although  preceding  the  promise,  may  be  sufficient  to  take  the  case 
out  of  the  statute. 

5.  Statute  of  Frauds:  Party  Wall:  Cost  of  Construction.    Accord- 

ingly, where  one  of  two  adjoining  proprietors  was  about  to  build 
upon  his  land  and  at  the  request  of  the  other  constructed  a  party 
wall  situated  half  on  the  land  of  each,  and  the  other  after  the 
completion  of  the  wall  promised  to  pay  one-half  the  cost  thereof, 
the  case  is  not  within  the  statute  of  frauds  and  a  recovery  can  be 
had  upon  the  promise  to  pay. 

6.  Evidence:  Offer  to  Compromise.    The  rule  excluding  evidence  of 
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offers  to  compromise  existing  disputes,  does  not  exclude  evidenoe 
of  offers  to  compromise  a  dispute  which  form  the  basis  or  con- 
stitute a  part  of  a  contract  actually  compromising  such  dispute, 
when  such  last  contract  is  sued  upon. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopiowell,  J. 

The  opinion  contains  a  statement  of  the  case. 

E.  J.  Cornish^  for  plaintiff  in  error: 

The  alleged  loutraet  not  being  in  writing  is  void. 
(Pitkin  V.  Long  Inland  R.  Co.,  2  Barb.  Oh.  [N.  Y.],  221; 
SSelden  t\  Delaware  &  Hudson  Canal  Co.^  29  N.  Y.,  634; 
\fumfard  v.  Whitney,  15  Wend.  [N.  Y.],  381;  BonneUi  v. 
Blakemorej  5  So.  Rep.  [Miss.],  228;  Rice  v.  Roberts,  24  Wis., 
461;  Knight  r.  Reenhn,  30  Pa.  St,  372;  Wolfe  v.  Frosty  4 
Sandf.  Ch.  [N.  Y.],  73;  May  v.  Prendergast,  2  Pa.  Dist  Ct. 
Kep.,  613;  Prkr  v.  lAeii,  84  la.,  590;  Morgan  v.  Bergen,  3 
Neb.,  209;  Hujit  v.  Lipp,  30  Neb.,  469;  hnmpUn  v.  Johnson, 
27  Ga.,  485;  Toivlerton  v.  Uavidsofi,  7  Minn.,  322;  Billitigslea 
V.  Ward,  33  Md.,  48;  Myers  r.  Byerly,  45  Pa.  St.,  368;  WiU- 
iams  V,  Morris,  95  U.  S.,  444;  Congdonv.  Darcy,  46  Vt,  484; 
Hoffstat  %\  Voight,  146  Pa.  St.,  632.) 

Evidence  of  an  offer  of  compromise  was  improperly  ad- 
mitted. {Olson  r.  Peterson,  33  Neb.,  358;  Kierstead  v.  Brown, 
23  Neb.,  595;  Eldridge  v.  nargreaces,S0l!ieh.,63S;  Robhv. 

Ifeicitt,  39  Neb.,  217.) 

W.  T.  Nelson,  also  for  plaintiff  in  error. 

Kennedy,  Gilbert  d  Anderson,  contra: 

An  action  may  be  maintained  on  an  oral  agreement  be- 
tween adjoining  owners  that  one  shall  erect  a  party  wall 
and  the  other  pay  half  the  expense,  if  the  wall  is  built  be- 
fore revocation  of  the  agreement.     {Rice  i\  Roberts,  2A: 

Wis.,  461.) 

A  parol  contract  to  contribute  toward  the  expense  of 
erecting  a  party  wall  is  not  within  the  statute  of  frauds, 
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the  wall  being  built  before  revocation  of  the  agreement. 
{Rindge  v.  Baker y  57  N.  Y.,  209;  Massm's  Appeal,  70  Pa.  St., 
26;  Ensign  V.  Hharpy  72  Ga.,  708.) 

Irvine,  C. 

Sweesy  brought  an  action  against  Stuht,  alleging  in 
his  original  petition  that  Stuht  was,  in  1888,  the  owner  of 
the  north  one-third  of  lot  5,  in  block  169,  in  the  city  of 
Omaha,  and  that  Pauline  ('hapman  was  the  owner  of  the 
south  two-thirds  of  that  lot;  that  there  was  executed  and 
delivered  by  said  persons  a  written  agreement  whereby 
a  party  wall  was  to  be  maintained  on  the  division  line 
between  their  said  lots.  A  copy  of  this  contract  was  at- 
tached to  the  petition.  It  is  unnecessary  here  to  set  out 
its  terms  beyond  the  facts  that  it  provided  that  the  party 
first  having  occasion  to  build  should  construct  the  wall, 
which  should  be  of  strength  sufficient  to  support  a  build- 
ing three  stories  or  more  in  height;  and  that  the  other 
pai-ty  should  contribute  one-half  the  cost  of  the  same, 
payable,  as  the  work  progressed,  on  estimates  made  by 
tlie  architect  or  superintendent  of  the  building.  The  pe- 
tition further  alleged  that  in  March,  1890,  Sweesy  became 
the  owner  of  the  Chapuian  lot,  and  that  in  the  year  1890 
he  constructed  a  building  thereon  embracing  a  party  wall 
in  accordance  with  the  contract.  He  prayed  judgment 
for  one-half  the  cost  of  said  wall  up  to  and  including  the 
third  story,  to-wit,  $969.63.  ^  general  demurrer  to  this 
petition  was  sustained,  obviously  on  the  ground  that  the 
contract  did  not  run  with  the  land,  and  that  Sweesy 
could,  therefore,  not  avail  himself  of  its  benefits.  There- 
upon Sweesy  filed  an  amended  petition  containing  all  the 
averments  of  the  original,  but  alleging,  in  addition 
thereto,  that  when  plaintiff  was  about  to  erect  his  build- 
ing he  and  the  defendant  agreed  that  the  party  wall 
should  be  constructed  on  the  division  line  between  their 
respective  lots,  and  that  after  the  completion  of  the 
building  the  defendant,  in  consideration  of  the  con- 
struction and  completion  of  said  wall,  promised  and  un- 
53 
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dertook  to  pay  plaintiff  one-half  its  cost  up  to  and  includ- 
ing the  third  story.  A  motion  was  made  to  require  the 
plaintiff  to  separately  state  his  causes  of  action,  and  also 
to  strike  out  of  the  petition  all  averments  with  relation 
to  the  contract  between  the  defendant  and  Pauline  Chap- 
man. This  motion  was  overruled,  whereupon  the  defend- 
ant answered,  admitting  the  ownership  of  the  premises 
as  alleged,  admitting  the  existence  of  the  Chapman  con- 
tract, and  denying  all  other  allegations  of  the  petition. 
A  trial  was  had,  resulting  in  a  verdict  for  the  plaintiff 
for  the  amount  claimed.  The  defendant  brings  the  case 
here  for  review  by  proceedings  in  error.  The  petition  in 
error  contains  fifty-one  assignments  of  error.  Many  of 
them  present  the  same  questions  of  law,  and  the  case  can 
best  be  disposed  of  by  a  consideration  of  the  general  legal 
questions  to  which  the  assignments  relate,  without  sepa- 
rate reference  to  each  of  the  assignments. 

The  defendant  contends  that  the  court  erred  in  over- 
ruling the  motion  to  require  the  plaintiff  to  separately 
state  his  causes  of  action,  and  to  strike  out  of  the  petition 
that  portion  relating  to  the  contract  between  Stuht  and 
Pauline  Chapman.  The  theory  of  this  motion  was  that 
the  plaintiff  in  a  single  count  declared  upon  the  Chapman 
contract  and  also  upon  a  subsequent  parol  contract;  that 
the  sustaining  of  the  demurrer  to  the  original  petition 
took  out  of  the  case  all  consideration  of  the  Chapman  con- 
tract. We  construe  the  amended  petition,  however,  as 
declaring  only  upon  the  subsequent  parol  contract  be- 
tween the  parties  to  this  action,  and  as  pleading  the 
Chapman  contract  as  matter  of  inducement.  It  is  very 
probable  that  the  district  court  should,  on  a  proper  mo- 
tion, have  stricken  out  some  of  the  averments.  But  the 
motion  did  not  specify  any  particular  portions  which 
should  be  stricken  out,  but  left  the  court  to  surmise  or 
determine  what  portions  the  pleader  meant  as  referring 
to  the  Chapman  contract.  For  this  reason,  if  for  no 
other,  there  was  no  error  in  overruling  the  motion.  A 
motion  to   strike  should   designate  with   particularity 
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the  averments  which  are  deemed  surplusage.  Moreover, 
there  was  no  prejudice  to  the  defendant  in  the  court's  ac- 
tion, because  the  instructions  informed  the  jury  with  ad- 
mirable clearness  that  the  action  was  based  on  the  parol 
contract,  and  not  on  the  written  contract  with  Pauline 
Chapman. 

The  next  question  presented  is  whether  the  parol  con- 
tract was  valid.  The  evidence  tends  to  show  that  Sweesy 
caused  plans  to  be  drawn  for  the  building  which  he  was 
about  to  construct,  which  plans  contemplated  a  wall  en- 
tirely upon  his  own  land,  he  being  then  ignorant  of  the 
existence  of  the  Chapman  contract.  Mr.  Stuht,  in  com- 
pany with  the  plaintiff,  visited  the  architect's  office  and 
examined  these  plans,  whereupon  Stuht  suggested  that, 
as  he  contemplated  building  on  his  lot  the  following  year, 
the  plaintiff  should  construct  his  north  wall  half  upon 
each  lot,  making  thereof  a  party  wall,  and  that  he  should 
construct  it  with  arches  at  the  ends  of  the  hallwavs  and 
with  the  elevator  near  the  north  end  of  the  building,  in- 
stead of  at  the  south  where  it  had  been  planned,  so  that 
when  Stuht  should  build  the  two  buildings  might  be  con- 
nected and  one  elevator  used  for  both.  There  is  also  evi- 
dence tending  to  show  that  the  plaintiff,  at  Sweesy's  re- 
quest, increased  the  capacity  of  the  heating  apparatus  in 
order  that  it  might  be  available  for  Stuht's  building  when 
constructed.  The  plans  were  changed  accordingly  and 
the  party  wall  constructed,  Stuht  from  time  to  time  see- 
ing the  work  and  knowing  that  it  was  being  done  accord- 
ing to  his  suggestion.  After  its  completion  Mr.  Sweesy 
procured  his  attorney  to  draw  a  party  wall  contract. 
This  was  done,  but  Stuht  refused  to  sign  it,  saying  that 
there  was  already  in  existence  a  contract  with  Pauline 
Chapman  and  that  he  would  pay  for  the  wall  in  accord- 
ance with  the  terms  of  the  Chapman  contract,  which  facts 
rendered  the  pleading  of  that  contract  proper  by  way  of 
inducement  and  rendered  evidence  thereof  relevant. 
Sweesy  threupon  caused  the  architects  to  make  an  esti- 
mate of  the  cost  of  one-half  of  the  wall  up  to  and  inehid- 
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ing  tiie  third  story,  in  accordance  with  the  terms  of  the 
Chapman  contract.  The  correctness  of  this  estimate  is 
in  nowise  impeached.  Most  of  the  foregoing  evidence  is 
contradicted ;  but  as  the  verdict  was  for  the  plaintiff  we 
must  accept  the  foregoing  facts  as  established  in  ascer- 
taining the  sufficiency  of  the  evidence.  Whether  the 
4()urt  was  right  in  holding  that  the  (Miapnian  contract 
did  not  run  with  the  land  is  a  question  which  does  not 
concern  us  and  which  we  do  not  decide.  The  plaintiff, 
by  his  amended  i>etition,  rests  his  case  on  the  subsequent 
parol  contract;  and  it  must  stand  or  fall  on  this  contract. 
When  we  look  to  the  evidence  we  find  that  what  it  tends 
to  show  is  a  request  by  Stuht,  before  the  building  was  con- 
structed, to  construct  the  party  wall,  indeed,  an  agree- 
ment between  the  parties  that  it  should  be  constructed, 
but  so  indefinite  in  its  terms  that  whether  it  could  be  en- 
forced is  doubtful;  the  construction  of  the  wall  in  accord- 
ance with  that  request  or  agreement,  and  a  subsequent 
specific  promise  by  Stuht  to  Sweesy  to  pay  therefor.  It 
is  said  that  the  consideration  for  this  promise  was  past 
and  that  the  promise  was  therefore  ntidnm  ptwtum.  The 
law  was,  however,  as  early  as  the  time  of  (iueen  Eliza- 
beth, settled  contrary  to  this  view.  Hunt  r.  Bate,  3  Dyer 
[Kng.],  272,  is  reported  to  the  following  effect:  The  serv- 
ant of  a  man  was  arrested  and  imprisoned  for  trespass. 
He  was  let  to  mainprise  by  the  manucaption  of  two  citi- 
zens in  consideration  that  the  business  of  the  master 
should  not  go  undone.  Afterwards  the  master  promised 
to  save  the  mainpernors  harmless  for  all  damages  which 
should  be  adjudged.  They  were  afterwards  compelled  to 
pay,  and  brought  assumpsit.  On  motion  in  arrest  of  judg- 
ment it  was  held  that  the  action  did  not  lie,  for  want  of 
i'onsideration  for  the  promise,  because  the  master  had  not 
requested  the  plaintiffs  to  become  sureties  for  the  serv- 
ant. But  in  another  like  action  brought  upon  a  promise 
of  £20  made  to  the  plaintiff  by  the  defendant,  in  consider- 
ation that  the  plaintiff,  at  the  special  instance  of  the  de- 
fendant, had  taken  to  wife  a  cousin  of  the  defendant,  that 
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was  good  cause,  although  the  marriage  wad  executed  be- 
fore the  undertaking  and  promise,  because  the  marriage 
ensued  the  request  of  the  defendant.  The  leading  case  of 
Lampleigh  v.  Brathwaity  Hob.  [Eng.],  105,  is  to  the  same 
effect,  the  court  quaintly  saying:  "It  was  agreed  that  a 
mere  voluntary  courtesy  will  not  have  a  consideration  to 
uphold  an  assumpsit.  But  if  that  courtesy  were  moved 
by  a  suit  or  request  of  the  party  that  gives  the  assumpsit 
it  will  bind  for  the  promise,  though  it  follows,  yet  it 
is  not  naked,  but  couples  itself  with  the  suit  before,  and 
the  merits  of  the  party  procured  by  that  suit,  which  is 
the  difference."  The  same  distinction  is  recognized  in 
the  more  recent  case  of  Eastwood  v.  Kenyon^  11  Ad.  &  E. 
[Eng.],  438;  and  in  this  country  by  Chief  Justice  Shaw 
in  Dearborn  v.  Bovynxariy  3  Met.  [Mass.],  155.  (See,  also, 
Townsend  i\  Htinty  1  Cro.  Car.  [Eng.],  408.)  Tl^^se  authori- 
ties, while  mostly  ancient,  are  still  recognized  as  stating 
the  law,  and  they  certainly  commend  themselves  to  one's 
sense  of  justice. 

It  is  next  contended  that  the  promise  was  within  the 
statute  of  frauds  and  void  because  not  in  writing. 
Whether  a  promise  in  such  a  case  is  within  the  statute  of 
frauds  we  need  not  inquire.  See,  however,  Stepliens  v. 
Harding  J  48  Neb.,  659,  on  this  point.  If  it  were,  it  would 
be  in  this  case  taken  out  by  part  perfonnance.  The 
plaintiff  had  changed  the  plans  of  his  building  and  had 
built  his  north  wall  partly  on  defendant's  lot,  it  is  tru(* 
not  relying  on  the  specific  promise  made  subsequent 
thereto,  but  undoubtedly  in  reliance  upon  the  previous 
request  or  agreement.  The  philosophy  of  the  cases  re- 
ferred to  on  the  preceding  question  must  be  that  where 
there  has  been  a  request  on  one  side,  a  performance  in 
pursuance  thereof  on  the  other,  and  a  subsequent  promise 
to  pay  therefor,  the  three  acts  link  together  and  consti- 
tute a  single  transaction,  the  contract  relating  back  to 
the  original  request.  So  that  the  performance  by 
Sweesy,  while  it  preceded  the  specific  promise,  followe^l 
and  was  induced  by  the  request,  and  the  whole  matter 
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stands  as  if  a  distinct  parol  agreement  had  been  made 
before  the  wall  was  built,  in  accordance  with  the  terms 
of  the  promise  made  thereafter. 

Some  of  the  assignments  of  error  relate  to  the  admis- 
sion of  evidence  as  to  the  conduct  of  the  parties  prior  to 
the  promise.  The  views  of  the  court  as  already  ex- 
pressed, we  think,  show  the  relevancy  of  that  evidence 
so  as  to  render  a  particular  discussion  here  unnecessary. 

Another  assignment  is  that  the  court  erred  in  permit- 
ting Mr.  Kennedy,  plaintiff's  attorney,  to  give  evidence 
of  an  offer  made  by  Stuht  in  the  way  of  compromise. 
This  testimony  related  to  a  conversation  between  Ken- 
nedy and  Stuht  at  the  time  Sweesy  endeavored  to  procure 
the  written  agreement.  It  was  a  part  of  the  negotia- 
tions which  led  to  the  promise  sued  upon.  It  was  not  an 
offer  to  compromise  the  now  existing  cause  of  action, 
but  merely  went  in,  in  connection  with  other  conversa- 
tion, as  a  part  of  the  transactions  leading  to  the  consum- 
mation of  the  contract  sued  on. 

We  think  we  have  covered  the  questions  raised  by  all 
the  assignments  of  error,  although  they  have  not  been 
noticed  in  detail.  The  rulings  of  the  court  upon  the  evi- 
dence, and  the  instructions,  were  in  precise  accordance 
with  the  views  we  have  announced. 

Judgment  affirmed. 
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1  i8  nil  Filed  June  3, 1896.    No.  6563. 

I  58    ooUj 

1.  Review:  AFFroAViTs:  Bnx  of  Exceptions.    AffldavitB  used  In  evi- 

dence, to  be  available  for  the  purpose  of  review  by  proceedings 
In  error  or  appeal,  must  be  embodied  in  a  bill  of  exceptions  duly 
allowed  and  certified. 

2.  Witnesses:  Cross-examination:  Signatures.    Where,  in  an  action 

on  a  bill  or  note,  the  defendant  is  examined  with  respect  to  the 
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genuineness  of  the  signature  alone,  he  should  not,  on  cross-ex- 
amination, be  required  to  state  his  opinion  touching  collateral  or 
incidental  matters  based  upon  a  comparison  of  the  disputed  sig- 
nature with  others. 

3. :  .    It  is  permissible  by  way  of  redirect  examination  to 

introduce  evidence  explanatory  of  facts  elicited  by  the  cross-ex- 
amination, although  corroborative  of  the  witness'  testimony  in 
chief. 

4.  Instructions.    Instructions  complained  of  held  not  prejudicial  to  the 

plaintiff  in  error. 

5.  Execution  of  Kote:  Signature.    Evidence  examined,  and  held  to 

sustain  the  Judgment  of  the  district  court. 

Error  from  the  district  court  of  Antelope  county. 
Tried  below  before  Powers,  J. 

John  R.  HaySj  for  plaintiff  in  error. 

Frick  d  Dolezalj  contra. 

Post,  0.  J. 

This  was  an  action  by  the  plaintiff  in  error,  the  Nor- 
folk National  Bank,  in  the  district  court  for  Antelope 
county,  upon  a  note  for  $3,000  claimed  to  have  been 
executed  by  the  defendants  in  error,  N.  W.  Job  and  A.  E. 
Barnum,  under  date  of  November  26,  1888,  and  payable 
to  the  plaintiff  named  ninety  days  after  date.  The  de- 
fendants answered  separately,  denying  the  execution  of 
the  note  sued  on,  and  the  issues  thus  joined  were  tried  to 
a  jury,  resulting  in  a  verdict  and  judgment  for  the  de- 
fendants, which  it  is  sought  to  reverse  by  means  of  this 
proceeding. 

Of  the  several  allegations  of  error,  the  first  relates  to 
the  overruling  of  the  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  The  basis  of  the 
claim  in  that  behalf  is  the  affidavit  of  Mr.  Bainbolt,  presi- 
dent of  the  plaintiff  bank;  but,  unfortunately  for  the 
plaintiff's  contention,  such  evidence  is  not  incorporated 
in,  or  identified  by,  the  bill  of  exceptions.  The  rule  is 
firmly  established  that  affidavits  used  as  evidence,  in 
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order  to  be  available  for  the  purpose  of  review  by  pro- 
ceedings in  error  or  on  appeal,  must  be  embodied  in  a 
bill  of  exceptions  duly  allowed  and  certified.  So  firmly, 
indeed,  is  that  rule  settled  by  the  decisions  of  this  court 
that  a  citation  of  the  cases  in  point  would  be  wholly 
superfluous. 

The  second  assignment  relates  to  the  action  of  the 
court  in  refusing  to  recjuire  the  defendant  Job,  during 
his  cross-examination,  to  state  the  points  of  difference 
between  the  disputed  signatui*e  and  others  admitted  to 
be  genuine.  There  is  no  error  in  the  ruling  complained 
of.  The  direct  examination  was  confined  to  the  particu- 
lar note  in  controversy,  and  it  cannot  be  seriously  con- 
tended that  there  was  any  foundation  laid  for  the  expres- 
sion of  an  opinion  by  the  defendant  based  upon  a 
comparison  of  signatures.  Possibly  the  court  might, 
without  prejudice,  have  permitted  the  examination  de- 
manded, but  its  refusal  is  certainly  not  an  abuse  of  dis- 
cretion calling  for  a  reversal  of  the  judgment  Ex<-ep- 
tion  was  taken  to  certain  questions  allowed  upon  the 
redirect  examination  of  the  defendant  above  naine^I. 
The  answers  were,  however,  merely  explanatory  of  facts 
elicited  by  his  cross-examination,  and  were  for  that  rea- 
son rightly  received  in  evidence. 

It  is  next  assigned  that  the  court  en*ed  in  giving  in- 
structions numbered  3,  4,  5,  6,  6^.  Of  the  paragraphs 
mentioned,  those  numbered  3  and  4  merely  define  the 
issues  in  the  cause,  and  advise  the  jury  that  the  burden 
under  the  pleadings  is  upon  the  plaintiff  to  prove  the 
execution  of  the  note.  We  might,  therefore,  in  view  of 
the  oft-asserted  rule  respecting  assignments  of  this  char- 
acter, dismiss  the  subject  without  further  comment;  but 
having  examined  the  paragraphs  to  which  eBX)ecial 
prominence  is  given  in  the  brief  of  counsel  for  the  plaint- 
iff, we  are  unable  to  perceive  any  just  ground  of  com- 
plaint on  account  thereof.  By  paragraph  6  the  jury  were 
advised  that  the  defendant  Job  would  be  liable  if  he 
executed  the  note  and  placed  it  in  the  hands  of  one 
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Hoagland,  to  whom  reference  will  hereafter  be  made,  to 
be  delivered  to  the  plaintiff,  although  it  may  subse- 
quently have  been  signe<l  by  his  co-defendant,  Barnum, 
without  his  knowledge  or  consent,  which  is  in  substantial 
accord  with  the  rule  announced  in  Barries  v.  Van  Kevreny 
31  Neb.,  165.  By  paragraph  6^  the  jury  were  further, 
in  effect,  advised  that  the  forgery  upon  said  note  of  Bar- 
num's  name  as  a  maker,  after  its  execution  by  Job  and 
after  its  delivery  to  the  plaintiff,  would,  under  the  issues, 
defeat  a  recovery  as  to  both  defendants.  That  direction 
is  defended  upon  the  ground  that  the  unauthorized  addi- 
tion to  a  promissory  note  of  a  name,  under  circumstances 
which  amount  to  forgery,  so  destroys  the  identity  of  the 
contract  as  to  render  it  inadmissible  under  the  issues 
presented  against  the  party  by  whom  it  was  in  fact  exe- 
cuted. It  is  unnecessary  to  determine  the  question  of 
the  soundness  of  that  reasoning,  or  whether,  according 
to  the  doctrine  of  Barnes  v.  Van  Kcnrcn,  the  instruction  is 
technically  correct,  since  it  was,  in  any  view  of  the  case, 
quite  as  favorable  to  the  plaintiff  as  the  latter  was  enti- 
tled to  upon  the  case  made  by  the  pleadings  and  the 
proof.  It  should  be  remembered  that  the  execution  of 
the  note  is  denied  by  Job  as  well  as  Barnum,  and  that 
his  defense  is  that  his  name  thereon  is  a  forgery.  There 
was  no  claim  that  the  name  of  his  co-defendant  or  other 
person  was  added  after  the  execution  of  the  note  by 
him,  as  was  the  case  in  Barnes  v.  Van  Kenren.  The  action 
was  against  both  defendants  as  makers,  and  the  instru- 
ment set  out  was  declared  to  be  their  note.  The  sole 
issue,  therefore,  was  the  execution  of  the  note;  hence 
the  instruction,  if  erroneous,  coufd  not  have  prejudiced 
the  plaintiff. 

But  the  proposition  most  relied  upon  is  that  the  ver- 
dict and  judgment  are  unsupported  by  the  evidence  and 
should  be  reversed  upon  that  ground.  The  note  in  dis- 
pute was,  according  to  the  testimony  of  Mr.  Rainbolt, 
president  of  the  plaintiff  bank,  executed  upon  one  of  the 
blank  forms  in  use  by  the  bank,  at  the  request  of  John  P. 
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Hoagland,  above  mentioned,  to  be  executed  by  some  of 
his  (Hoagland's)  neighbors  for  his  accommodation,  and 
that  it  was  about  ten  days  later  received  by  the  bank 
through  the  mail,  bearing  the  signatures  which  are 
identified  by  the  witness  as  those  of  the  defendants,  and 
indorsed  in  blank  by  the  said  Hoagland.  The  defend- 
ant Job  testified  in  bis  own  behalf  that  he,  on  the  date 
in  question,  to-wit,  November  26,  1888,  exchanged  notes 
with  Hoagland  for  the  accommodation  of  the  latter,  who, 
according  to  his  statement,  desired  to  close  his  account 
with  the  plaintiff,  preparatory  to  the  opening  of  an  ac- 
count with  a  bank  at  Neligh.  He  testified  positively 
that  the  note  signed  by  him  for  f 3,000  was  prepared  at 
the  time  of  its  execution  by  Hoagland,  who  in  his,  de- 
fendant's, presence  erased  the  name  of  the  plaintiff  bank 
from  a  form  like  that  used  in  the  note  introduced  in  evi- 
<lence  and  inserted  his,  Hoagland's,  name  therein  as 
payee,  in  which  condition  it  was  signed  and  delivered 
by  him.  He  testified  further  that  he  had  never  seen  or 
heard  of  the  note  in  suit  until  some  time  during  the  fol- 
lowing sprii^g,  previous  to  which,  as  shown  by  the  evi- 
dence, Hoagland  had  fled  from  the  state  and  has  not 
since  returned.  The  defendant  Bamum  is  equally  posi- 
tive in  his  denial  of  his  alleged  signature  to  the  note. 

There  was  introduced  by  the  plaintiff  evidence  to 
establish  the  cause  of  action  alleged  by  comparing  the 
signatures  in  dispute  with  others  acknowledged  to  be 
genuine;  also  by  admissions  of  the  respective  defend- 
ants. Regarding  such  evidence  it  may  be  said  that  it 
tends  strongly  to  support  the  plaintiff's  claim,  and 
would,  without  doubt,  have  been  sufficient  to  sustain  a 
finding  in  its  favor;  but  the  question  of  the  execution  of 
the  note  was  fairly  submitted  to  the  jury,  and  the  verdict 
based  upon  the  conflicting  proofs  must,  for  the  purpose 
of  this  proceeding,  be  accepted  as  conclusive. 


t 


Judgment  affirmbd. 
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American  Investment  Company,  appellee,  v.  Gregor 

McGregor,  appellant,  et  al. 

Filed  June  3, 1896.    No.  6652. 

1.  Mortgages:  Judicial  Sales:  Appraisement.  That  appraisers  added 

together  the  valuations  of  pieces  of  property  of  which  a  decree  of 
foreclosure  had  been  rendered  and  order  of  sale  issued,  and  from 
the  aggregate  sum  deducted  the  incumbrances,  when  it  further 
appeared  that  each  piece  sold  for  more  than  two-thirds  of  its  ap- 
praised value,  held  not  prejudicial  and  not  cause  for  setting  aside 
the  sale. 

2.  Review.    In  the  absence  from  the  record  of  anything  to  the  con- 

trary, the  proceedings  in  a  trial  court  are  conclusively  presumed 
to  have  been  regular  and  will  not  be  disturbed. 

3.  Judicial  Sales:  Appraisement:   Confirmation.    The  provisions  of 

the  statute  requiring  the  sheriff  to  deduct  from  the  real  value  of 
lands  levied  upon  the  amount  of  the  liens  and  incumbrances 
prior  to  that  of  the  mortgage  which  the  property  is  ordered  sold 
to  satisfy,  being  for  the  sole  benefit  of  the  plaintiff,  the  defendant, 
owner  of  the  equity,  cannot  be  heard  to  object  to  the  confirmation 
of  the  sale  because  such  liens  and  incumbrances  were  not  de- 
ducted in  making  the  appraisement.  Smith  v,  Foxtoorthy,  39  Neb., 
214,  followed. 

4. :  :  Description.    The  finding  and  order  of  the  judge, 

who  confirmed  a  sale  of  real  estate  made  under  an  order  of  sale  in 
mortgage  foreclosure  proceedings,  in  regard  to  errors  in  the  de- 
scription of  the  real  estate  sold,  which  appeared  in  the  appraisal 
or  copy  thereof  on  file  in  the  case,  examined  and  approved. 

Appeal  from  the  district  court  of  Cedar  county. 
Heard  below  before  Norris,  J. 

A.  M.  Gooding  and  Miller  d  Ready j  for  appellant. 
Wilhur  F.  Bryant  and  J.  0.  Robinson^  contra. 

Harrison,  J. 

Gregor  McGregor,  defendant  in  an  action  of  foreclos- 
ure of  a  real  estate  mortgage,  presents  this,  an  appeal 
from  an  order  of  confirmation  of  a  sale,  made  subsequent 
and  pursuant  to  the  decree  of  foreclosure,  of  the  property 
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included  in  the  mortgage.  The  objections  to  the  confir- 
mation urged  in  the  district  court  were  as  follows: 

"1.  The  property  was  not  sold  for  a  sum  equal  to  two- 
thirds  of  its  appraised  value. 

"2.  The  property,  described  as  lots  5  and  6  of  block  25, 
was  appraised  at  the  sum  of  $275,  whereas  in  truth  and 
in  fact  such  property  is  worth  a  sum  much  greater  than 
the  sum  of  f  275,  to-wit,  the  sum  of  $1,500  and  upwards, 
as  shown  by  affidavits  of  record  in  this  case. 

"3.  The  incumbrances  against  said  property  were  not 
taken  into  consideration  by  the  appraisers  therein,  for 
that  the  applications  for  certificates  from  the  county 
clerk  and  (*ounty  treasurer  were  not  required  of  such 
officers  and  gotten  by  the  sheriff  until  after  such  appraise- 
ment was  made. 

"4.  The  interest  of  defendant  McGregor  and  the  other 
defendants  herein  were  and  are  not  specifically  set  out 
and  appraised. 

"5.  The  return  and  record  nowhere  show  the  separate 
interest  of  defendant  McGregor  and  the  other  defendants. 

"6.  The  court  had  no  jurisdiction  to  render  a  decree 
against  Lemon  &  McGregor,  a  partnership,  for  that  such 
partnership  was  not  sued  and  was  not  served  with  any 
order  or  summons  from  this  or  any  other  court  in  this 
case  to  appear  and  defend,  and  made  no  voluntary  or 
any  appearance  whatsoever  in  the  case.  Wherefore  de- 
fendant McGregor  asks  that  such  sale  be  not  confirmed, 
and  for  such  other  relief  as  equity  may  require," 

We  will  notice  the  objections  in  the  order  in  which 
they  were  stated  and  numbered  in  the  pleading  filed  in 
the  district  court.  Of  the  portions  to  be  considered  we 
liave  just  given  a  copy.  It  is  Cont;ended  that  the  prop- 
erty did  not  sell  for  two-thirds  of  its  appraised  value. 
The  sale  was  of  lots  5  and  6  in  block  25,  and  the  west 
fifty  feet  of  lots  5  and  6  in  block  43,  in  the  village  of 
Hartington,  Nebraska.  The  first  mentioned  two  lots 
were  given  by  the  appraisers  the  value  of  f  1,800,  and  the 
portions  of  the  lots  in  block  43  an  appraised  valuation 
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of  1275,  making  a  total  of  f 2,075,  from  which  sum  they 
deducted  taxes  in  the  sum  of  $142.44  and  mortgages 
f  830,  giving  a  total  of  liens  and  incumbrances  of  |972.44, 
deducting  which  from  the  f  2,075  there  remained  the  sum 
of  f  1,102.56,  which  was  stated  by  the  appraisers  to  be 
the  real  value  in  money  of  the  interest  of  "Gregor  Mc- 
Gregor et  aV^  in  the  premises.  The  two  lots  in  block  25, 
the  return  of  the  officer  showp,  were  sold  for  f 700,  and 
the  parts  of  lots  in  block  43  for  |200,  a  total  of  $900,  more 
than  two-thirds  of  the  appraised  value  of  |1,102.56,  in 
the  aggregate,  of  all  the  property  sold.  Of  the  record  in 
the  district  court  there  has  been  removed  to  this  court 
but  few  of  the  papers, — a  copy  of  the  appraisal,  the  notice 
of  sale  and  proof  of  its  publication,  the  return  to  the 
order  of  sale,  the  objections  to  confirmation,  and  the  order 
confirming  the  sale;  but  from  such  parts  of  the  record  as 
we  have  here  it  is  apparent  that  of  the  incumbrances  de- 
ducted fi'om  the  total  of  the  valuations  placed  by  the 
appraisers  on  the  lots  and  parts  of  lots  the  sum  of  |830 
was  of  a  mortgage  lien  against  the  lots  in  block  25,  and 
this  sum  subtracted  from  $1,800,  at  which  sum  their 
gross  value  was  placed,  leaves  $970.  We  have  before 
said  that  the  return  of  the  officer  to  the  order  of  sale  dis- 
closed that  these  lots  sold  for  $700,  more  than  two-thirds 
of  their  appraised  value  after  deducting  incumbrances. 
As  we  have  before  stated,  the  parts  of  lots  in  block  43 
sold  for  |200,  which  was  more  than  two-thirds  of  their 
value,  |275,  as  assessed  by  the  appraisers,  with  no  in- 
cumbrances deducted.  From  this  it  is  clear  that  each 
portion  of  the  property  sold  brought  at  the  sale  more 
than  two-thirds  of  the  appraised  valuation  thereof.  It 
was  not  prejudicial  to  the  rights  of  appellant  that  the 
appraisers  added  the  valuation  of  the  pieces  of  property 
together  and  from  that  sum  deducted  the  incumbrances, 
since,  as  we  have  seen,  each  piece  sold  for  a  sum  in  excess 
of  two-thirds  of  its  real  value  as  ascertained  by  the 
appraisers. 
The  second  objection,  for  certain  well-grounded  reasons 
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Stated  by  counsel  for  appellant  in  their  brief,  is  not  dis- 
cussed and  need  not  be  considered. 

The  third  objection  was  that  the  applications  to  the 
county  clerk  and  county  treasurer  for  certificates  in  re- 
gard to  any  incumbrances  existing  against  the  property 
were  not  made  and  the  certificates  procured  prior  to  the 
appraisement,  and  consequently  the  incumbrances  were 
not  considered  by  the  appraisers  in  perfecting  the  ap- 
praisal of  the  property.  It  is  asserted  in  the  argument 
of  counsel  for  appellant  that  the  applications  above  re- 
ferred to  were  not  made  until  the  day  of  appraisement, 
as  is  shown  by  their  dates,  and  that  one  of  the  certificates 
is  of  date  April  7,  a  day  later  than  the  day  of  the  ap- 
praisement, which,  according  to  copy  in  the  record,  was 
of  April  6;  and  further,  that  one  certificate  is  without 
date.  Whether  these  are  facts  or  not  we  cannot  say,  as 
the  applications  and  certificates,  or  copies  thereof,  are 
not  of  the  record  here.  All  that  we  have  is  a  copy  of  the 
appraisement  of  the  property,  from  which  it  appears  that 
the  incumbrances  were  deducted  in  making  it,  the  offi- 
cer's return  to  the  order  of  sale,  in  which  it  is  stated  that 
the  certificates  were  obtained  and  filed  as  required  by 
law,  and  the  finding  of  the  judge  that  the  sale  in  these,  as 
well  as  all  other  particulars,  was  regular  and  made  and 
conducted  according  to  law.  The  conclusion,  from  our 
examination  of  the  record,  is  irresistible  that  the  branch 
of  the  objection  which  was  predicated  on-  an  irregularity 
in  obtaining  the  certificates  in  respect  to  incumbrances 
is  devoid  of  force  and  must  be  overruled.  As  we  have 
before  stated,  from  all  that  appears  in  the  record  here 
the  incumbrances  were  considered  and  deducted  in  mak- 
ing the  appraisement,  and  the  judge  having  made  a  find- 
ing that  all  things  pertaining  to  the  sale  were  regularly 
and  properly  performed,  such  finding  must  be  held  to  be 
sustained  by  the  evidence  of  record,  and  this  point,  raised 
by  the  third  objection,  must  be  determined  as  without 
force  and  overruled.  Furthermore,  on  this  point,  it  is 
a  fair  conclusion  to  be  drawn  from  the  record  here  that 
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the  appellant  was  the  owner,  or  one  of  the  owners,  of  the 
equity  of  redemption  in  the  property  sold.  If  so,  then 
if  the  appraisers  had  not  considered  the  incumbrances  in 
making  the  appraisement  and  had  failed  to  deduct  them 
in  arriving  at  the  true  and  final  valuation  of  the  interest 
to  be  sold,  it  could  not  be  of  any  avail  to  defendant,  for, 
as  was  held  in  the  opinion  in  the  case  of  Smith  v.  Fox- 
worthy,  39  Neb.,  214,  "The  provisions  of  the  statute  re- 
quiring the  sheriff  to  deduct  from  the  real  value  of  the 
lands  levied  upon  the  amount  of  the  liens  and  incum- 
brances prior  to  that  of  the  mortgage  which  the  property 
is  ordered  sold  to  satisfy,  being  for  the  sole  benefit  of  the 
plaintiffs,  the  defendant,  owner  of  the  equity,  cannot  be 
heard  to  object  to  the  confirmation  of  the  sale  because 
such  liens  and  incumbrances  were  not  deducted  in  mak- 
ing the  appraisement."  For  the  reasons  supporting  the 
rule  announced  we  refer  to  the  body  of  the  opinion  in  the 
case  just  cited.  We  will  say  here,  lest  it  be  thought 
there  is  a  conflict,  that  the  rule  which  we  have  followed 
does  not  run  counter  to  those  announced  in  the  decision 
in  the  case  of  Burkett  v.  Clark,  46  Neb.,  466,  in  regard  to 
the  duties  of  an  officer  holding  and  enforcing  an  execution 
or  order  of  sale  of  real  estate.  In  the  opinion  just  al- 
luded to  the  general  duties  of  the  officer  who  makes  the 
levy  and  sale  are  fully  set  forth,  including  the  appraise 
ment  of  the  property.  But  nothing  is  said  which  in  the 
least  interferes  with,  or  is  to  the  contrary  of  what  we 
have  stated  in  the  case  at  bar,  that  a  defendant,  owner 
of  the  equity  of  redemption,  cannot  successfully  object 
to  the  confirmation  of  a  sale  of  the  property  on  the  ground 
that  prior  incumbrances  were  not  deducted  in  perfecting 
an  appraisement. 

The  fourth  and  fifth  reasons  given  to  eflfectually  bar 
the  confirmation  of  the  sale  were  that  "the  interest  of 
defendant  McGregor  and  the  other  defendants  herein 
are  not  specifically  set  out  and  appraised,"  and  that  "the 
return  and  record  nowhere  show  the  separate  interest 
of  the  defendant  McGregor  and  the  other  defendants." 
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The  only  evidence  in  the  record  in  this  court  in  regard 
to  what  is  claimed  in  these  two  statements  (it  is  stated 
in  brief  of  counsel  for  appellant  that  they  must  be  con- 
sidered together  and  as  raising  but  one  question)  is  that 
which  is  contained  in  the  appraisement  and  return  to  the 
order  of  sale,  and  in  the  absence  of  any  showing,  or  any 
further  portions  of  the  record  from  which  it  might  be  de- 
termined that  the  interest  therein  stated  to  have  been  ap- 
]>raised  and  sold  was  other  and  different,  as  to  persons  or 
ill  any  other  particular  than  as  therein  set  forth,  we  must 
accept  what  we  discover  in  such  papers  as  correct.  More 
especially  is  this  true  since  the  judge,  who  no  doubt  had 
the  complete  record  before  him,  has  approved  the  pro- 
ceedings and  pronounced  them  regular  and  in  all  respects 
according  to  law. 

The  sixth  objec*tion  cannot  be  considered  here,  for  the 
sufficient  reason,  if  for  none  other,  that  there  is  nothing 
in  the  reiord  in  this  court  from  which  it  can  be  det».*r- 
mined  whether  the  matters  set  forth  in  the  objection  as 
its  basis  are  or  were  facts  or  not.  If  the  whole  record 
of  the  case  was  before  us  we  might  then  be  enabled  to 
consider  the  question  sought  to  be  presented,  but  as  it  is 
we  cannot  do  so. 

Among  the  findings  of  the  court  was  the  following: 
"4.  That  in  the  appraisal  of  the  property,  returned  and 
of  record,  there  is  a  clerical  error,  that  is  to  say,  the 
words  and  figures  block  twenty -five  (25)  were  inserted  by 
mistake  where  the  words  and  figures  block  No.  forty- 
three  (43)  should  appear;  and  the  words  and  figures 
block  No.  forty -three  (43)  were  inserted  by  mistake  where 
the  words  and  figures  block  twenty-five  (25)  should  ap- 
pear; and  the  foregoing  as  above  set  out  is  a  mere 
clerical  error."  And  immediately  succeeding  this  por- 
tion of  the  decree  was  a  direction  to  the  sheriff  and  the 
appraisers  to  correct  the  record  of  the  appraisal  to  con- 
form to  the  facts.  It  is  argued  that  the  court  should 
have  set  the  sale  aside  because  of  the  error  in  the  ap- 
praisal, and  should  not  have  ordered  its  correction.    The 
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finding  of  the  court  must  have  embraced  the  further  con- 
stituent findings  that  the  proper  lots  or  parts  of  blocks 
had  been  viewed  by  the  appraisers  and  valued  by  them, 
and  that  no  one  was  misled  by  the  error  in  the  record 
of  the  appraisal,  and,  as  we  have  seen,  each  piece  of  the 
property  sold  for  more  than  two-thirds  of  its  value  as 
appraised,  hence  no  prejudice  resulted  from  the  misplace- 
ment of  the  numbers  of  the  blocks  as  set  forth  in  the 
statement  of  the  appraisement  which  was  filed  in  the 
case.  That  the  court  directed  or  allowed  the  record  to 
be  amended  to  conform  to  the  facts  in  respect  to  the  erro- 
neous positions  of  the  numbers  of  the  blocks  as  they 
appeared  therein  we  cannot  view  as  material.  The  order 
of  confirmation  must  be 

Affirmed. 


Nate  Rbtnolds  v.  City  of  Teoumseh. 

Filed  June  3, 1896.    No.  6624. 

1.  Final  Order:  Revdew.    To  entitle  a  party  to  a  review  there  must 

have  been  a  final  order  or  Judgment  rendered  in  the  cause. 

2.  Judgment  for  Costs:  Review.    A  mere  Judgment  for  costs  is  not 

reviewable  before  final  Judgment. 

Error  from  the  district  court  of  Johnson   county. 
Tried  below  before  Bush,  J. 

L.  0.  Chapman  and  B.  F.  Perkins^  for  plaintiff  in  error. 

S.  D.  Porter  and  T.  Appelgetf  contra. 

Norval,  J. 

This  was  an  action  to  recover  damages  for  personal 

injuries  received  by  the  plaintiff.     Upon  a  trial  of  the 

issues  to  a  jury  a  verdict  was  returned  for  the  defendant. 

Plaintiff  presented  to  the  court  a  motion  for  a  new  trial, 
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which  was  overruled,  and  the  following  judgment  was 
rendered,  as  shown  by  the  journal  entry:  "It  is  therefore 
considered  by  the  court  that  the  said  defendant  recover 
of  the  said  Nate  Reynolds  its  costs  herein  expended,  as 
heretofore  by  the  verdict  of  the  jury  found."  This  is 
merely  a  judgment  for  costs,  and  not  a  final  adjudication 
disposing  of  the  case.  (Ldttle  v.  OamblCy  47  Neb.,  827,  and 
cases  there  cited.)  The  record  failing  to  show  a  final 
judgment,  the  petition  in  error  is 

Dismissed. 


48    786 
57    690 


Anna  Stochl  et  al.,  appellees,  v.  William  C.  Caley, 

appellant. 

Piled  June  3, 1896.    No.  6620. 

1.  Vendor  and  Vendee:  Misrepresentations:   Rescission.    Misrepre- 

sentations as  to  the  location,  quality,  and  value  of  real  estate  by  a 
vendor  are  sufficient  grounds  for  rescission  when  relied  upon  by 
the  vendee  and  he  is  unacquainted  with  its  value  and  condition, 
and  has  been  prevented  by  the  fraud  of  the  vendor  from  making  an 
examination  of  the  property. 

2.  Misrepresentationa  as  to  Beal  Estate.    Evidence  Held  sufficient  to 

support  the  findings  of  the  trial  court. 

Appeal  from  the  district  court  of  Knox  county.  Heard 
below  before  Jackson,  J. 

W.  L,  Henderson  and  0.  W.  Rice^  for  appellant. 

J.  H.  Berrymany  contra* 

NORVAL,  J. 

This  was  an  action  by  Anna  Stochl  and  C.  H.  Stochl 
against  William  C.  Caley  for  the  rescission  of  a  contract 
and  the  cancellation  of  a  deed  executed  in  an  exchange 
of  real  estate.  From  a  decree  in  favor  of  the  plaintiffs, 
the  defendant  appeals. 
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On  and  prior  to  February  25,  1892,  the  plaintiff,  Anna 
Stochl,  was  the  owner  of  lots  4,  5,  and  6,  in  block  189,  in 
County  Addition  to  the  city  of  Wahoo,  which  were  occu- 
pied by  her  and  her  husband,  Hynek  Stochl.  Prior  to 
said  date,  negotiations  were  pending  between  said  Anna 
Stochl  and  defendant  for  the  exchange  of  the  said  Wahoo 
property  for  160  acres  of  land  in  sections  9  and  10,  town 
30,  range  5  west,  in  Knox  county,  which  last  described 
tract  was  owned  by  one  Conrad  Kyriss,  and  on  which 
the  defendant  had  an  option  contract  of  purchase,  al- 
though plaintiffs  at  the  time  were  not  aware  of  such  fact, 
the  defendant  having  represented  and  claimed  to  them 
to  be  such  owner.  On  said  date  an  exchange  was  ef- 
fected, plaintiff,  Anna  Stochl,  and  her  husband  deeding 
said  property  in  Wahoo  to  defendant,  and  he  causing 
Conrad  Kyriss  to  convey  the  Knox  county  land  to  th(^ 
plaintiff  C.  H.  Stochl,  the  son  of  Anna  and  Hynek  Stochl. 
Plaintiffs  claim  that  by  fraud  and  deceit  practiced  upon 
them  by  the  defendant  they  were  induced  to  make  the 
trade,  and  upon  this  ground  they  ask  to  have  the  contract 
and  deeds  annulled.  It  appears  from  the  record  that 
Anna  Stochl  and  her  husband,  prior  to  the  exchange, 
had  never  seen  the  Knox  county  land  and  were  unac- 
quainted with  its  quality  and  value.  In  November,  1891, 
during  the  negotiations  leading  up  to  the  transfer,  Anna 
Stochl  sent  her  son,  her  co-plaintiff,  to  Knox  county  to 
view  the  premises.  The  defendant  procured  Jacob 
Bloom,  a  son-in-law  of  Conrad  Kyriss,  to  go  with  Caley 
and  young  Stochl  to  point  out  the  land.  Caley  and 
Bloom  testified  that  the  identical  land  conveyed  to  C.  H. 
Stochl  was  shown  and  pointed  out  to  him  on  that  trip; 
while  C.  H.  Stochl  testified  positively  that  other  lands, 
of  better  soil  and  more  valuable,  were  shown  him.  There 
is  also  evidence  tending  to  show  that  the  defendant  rep- 
resented to  Mrs.  Stochl  that  nearly  one-third  of  the  160 
acres  was  in  cultivation,  and  from  fifty  to  seventy  acres 
more  were  capable  of  being  cultivated  and  were  suitable 
for  farming  purposes;   that  the  remainder  was  past\ire 
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land,  and  that  the  entire  quarter  section  was  worth  $15 
per  acre;  that  the  land  shown  the  son  did  not  answer  this 
description;  that  the  tract  actually  conveyed  was  rough 
and  hilly,  of  but  little  value,  not  over  forty  acres  had 
been  farmed  and  the  remainder  was  not  capable  of  being 
reduced  to  cultivation,  and  that  plaintiflfs  relied  upon  the 
representations  of  the  defendant  as  to  the  location,  qual- 
ity, and  value  of  160  acres  of  the  land  conveyed.  Soon 
after  the  discovery  of  the  fraud  and  deceit  practiced,  this 
action  was  instituted.  A  careful  perusal  of  the  bill  of 
exceptions  reveals  a  sharp  conflict  in  the  testimony,  not 
only  as  to  the  representations  made  by  the  defendant, 
but  as  to  the  land  actually  shown  the  son.  The  rule  as 
to  findings  based  upon  conflicting  evidence  is  appli- 
cable to  the  case  before  us.  This  court  cannot  retry 
questions  of  fact,  or  weigh  the  testimony  or  pass  upon 
the  credibility  of  witnesses;  that  is  the  province  alone 
of  the  district  court  The  finding  being  supi)orted  by 
sufficient  evidence  upon  each  material  issue  in  the  case, 
it  cannot  be  disturbed  by  us. 

It  is  argued  that  since  the  son  of  Mrs.  Stochl  went  to 
view  the  land,  she  cannot  be  heard  to  say  that  she  relied 
upon  the  representations  of  the  defendant.  Had  not 
the  wrong  tract  been  pointed  out  to  the  son,  there  would 
be  more  merit  to  this  contention.  The  son  was  pre- 
vented from  making  an  examination  of  the  property  by 
the  fraud  and  deceit  practiced  by  the  defendant,  and  the 
case  falls  within  the  rule  laid  down  in  McKnigkt  v.  TJump- 
soiij  39  Neb.,  752,  and  Hoock  v.  Bomnnn,  42  Neb.,  80.  The 
decree  is 

Affirmed. 
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George  W.  Maxwp:ll  v.  Henry  M.  Swkjaut. 

Filed  June  3, 1896.    No.  6698. 

Physiciazui  and  SurgeoiuB:  Recovery  for  Services  Rendered  in  Vio- 
lation OF  Law.  The  object  of  our  statute  providing  for  a  state 
board  of  health,  to  regulate  the  practice  of  medicine,  etc.,  is  the 
protection  of  the  sick  and  afflicted  against  the  knavery  of  quacks, 
and  it  is  accordingly  held  that  the  provision  that  "no  person  shall 
recover  in  any  court  in  this  state  any  sum  of  money  whatever  for 
any  medical,  surgical,  or  obstetrical  services,  unless  he  shall  have 
complied  with  the  provisions  of  this  act,"  etc.  (Compiled  Statutes, 
ch.  55,  art.  1,  sec.  15),  negatives  the  right  of  recovery  for  such 
services  where  there  has  been  a  failure  to  file  the  certificate  of 
the  state  board  of  health  with  the  county  clerk  of  the  proper 
county  as  required  by  the  statute. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Bball,  J. 

Smith  &  McCreary  ami  M.  A,  Hartigan^  for  plaintiff  in 
error. 

Capps  &  StevcnSj  contra. 

Ryan,  C. 

The  defendant  in  error  recovered,  in  the  district  court 
of  Adams  county,  a  judgment  upon  a  verdict  in  the  sum 
of  f275.  In  the  petition  upon  which  this  recovery  was 
had  it  was  alleged  that  the  plaintiff  therein  named,  on 
or  about  September  4,  1891,  had  made  necessary  proofs 
upon  which  a  certificate  had  been  issued  to  him  by  the 
Nebraska  state  board  of  health,  and  that  when  the  ser- 
vices of  plaintiff  were  perfoi'med  for  the  defendant, 
plaintiff  was  one  of  the  persons  authorized  by  law  to  be 
registered  and  was  authorized  by  law  to  collect  for  his 
said  services.  The  services  rendered  for  the  defendant 
were  shown  by  the  proofs  to  have  been  so  rendered  be- 
tween October  15  and  November  29,  1892.  On  the  20th 
day  of  April,  189.S,  the  certificate  of  the  Nebraska  state 
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board  of  health  above  referred  to  was  filed  in  the  office 
of  the  county  clerk  of  Adams  county.  This  was  after 
the  services  had  been  rendered,  but  before  the  coramence- 
.  ment  of  this  action.  The  district  court  ruled  that  this 
registration  before  suit  brought  was  a  sufficient  compli- 
ance with  the  statute  to  entitle  the  holder  of  the  certifi- 
cate to  recover  the  value  of  his  aforesaid  services,  and 
accordingly  there  was  a  verdict  and  a  judgment.  The 
correctness  of  this  ruling  is  the  sole  matter  presented  for 
our  consideration.  It  is  required  by  the  provisions  of 
section  10,  chapter  35,  Laws,  1891,  that  the  holder  of  a 
certificate  of  the  state  board  of  public  health  shall,  be- 
fore practicing,  file  such  certificate  or  a  copy  thereof  in 
the  office  of  the  county  clerk  of  the  proper  county.  Sec- 
tion 15  of  the  act  just  referred  to  is  in  the  following  lan- 
guage: "No  person  shall  recover  in  any  court  in  this 
state  any  sum  of  money  whatever  for  any  medical,  surgi- 
cal, or  obstetrical  services,  unless  he  shall  have  complied 
with  the  provisions  of  this  act  and  is  one  of  the  persons 
authorized  by  this  act  to  be  registered  as  a  physician." 
In  argument  it  was  urged  that  the  case  of  Gardner  r. 
TatuMj  81  Cal.,  370,  sustains  the  view  taken  by  the  dis- 
trict court  that  the  filing  of  the  physician's  certificate 
with  the  county  clerk  before  suit  brought  for  compensa- 
tion for  his  services  was  such  a  compliance  with  the 
statutory  requirement  as  to  relieve  against  a  disability 
of  the  nature  of  that  imposed  by  our  statute.  It  is  pro- 
vided in  volume  3,  section  7,  page  560,  Bevised  Statutes 
of  California,  1880:  "Any  person  practicing  medicine  or 
surgery  in  this  state  without  first  having  procured  a  cer- 
tificate to  so  practice  shall,  be  deemed  guilty  of  a  misde- 
meanor," etc.  The  penalty  prescribed  in  the  California 
act  is  for  practicing  without  first  having  procured  a  cer- 
tificate, and  although  this  certificate  is  required  to  be 
registered  with  the  county  clerk,  no  penalty  is  prescribed 
for  a  failure  to  register.  It  was  therefore  held  by  the  ma- 
jority of  the  court,  in  the  case  last  cited,  that  while  no 
recovery  could  be  permitted  for  services  rendered  be- 
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tween  the  date  of  application  and  that  of  the  issue  of  the 
certiflc*ate,  there  could  be  a  recovery  for  such  services 
as  were  rendered  after  such  issue.  Nothing  was  said  in 
the  opinion  about  a  failure  to  register,  because,  as  is 
very  obvious,  that  fact  was  not  by  statute  made  a  neces- 
sary condition  precedent  to  the  right  to  practice  medi- 
cine or  surgery.  This  distinction  renders  unnecessary  a 
prolonged  discussion  of  the  provisions  of  our  statute, 
which  as  imperatively  requires  the  registration  as  the 
issue  of  the  certificate.  The  purpose  of  the  statute  was 
to  protect  the  sick  and  afflicted  against  the  knavery  of 
quacks,  and  hence  the  construction  that  satisfies  this 
statute  by  registration  before  suit  brought  is  so  foreign 
to  the  general  scope  of  the  entire  act  that  it  cannot  be 
tolerated.  In  its  holding  adversely  to  the  view  just  indi- 
cated the  district  court  erred.     Its  judgment  is  therefore 

Reversed. 


Austin  H.  Weir  et  ax.,  v.  Illinois  National  Bank  of 

Springfield. 

Filed  June  3, 1896.    No.  6684. 

Partnership:  Evidence.  Where  It  is  sought  to  hold  the  defendant  lia- 
ble as  a  member  of  a  partnership  firm,  the  mere  statements  of 
one  who  claimed  to  be  acting  for  and  as  a  member  of  such  firm 
are  not  competent  to  establish  the  disputed  partnership  relation. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

Detoeese  &  Hall,  for  plaintiffs  in  error. 

Field  d  Hohnes^  contra. 

Ryan,  C. 

There  was  on  March  27, 1893,  a  judgment  on  a  verdict 
in  favor  of  the  defendant  in  error  in  the  district  court  of 
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Lancaster  county  for  the  sum  of  |4,944.44  against  the 
Badger  Lumber  Company,  Austin  H.  Weir,  and  A.  H. 
Weir  &  Co.  To  reverse  this  judgment  this  error  proceed- 
ing is  prosecuted. 

The  note  upon  which  suit  was  brought  was  bought  by 
and  indorsed  to  the  defendant  in  error  and  was  in  the  fol- 
lowing language: 

"14,730.00.  Chicago,  January  23, 1892. 

"Three  months  after  date  we  promise  to  pay  to  the 
order  of  S.  A.  Brown  &  Co.  forty-seven  hundred  and 
thirty  dollars  at  their  office,' at  room  953,  *The  Rookery/ 
Chicago,  111.  A.  H.  Weir  &  Co." 

It  was  alleged  in  the  petition  that  A.  H.  Weir,  the 
Badger  Lumber  Company,  and  Alfred  Toll  constituted 
the  above  named  partnership  firm  of  A.  H.  Weir  &  Co. 
at  the  time  the  note  was  executed.  The  Badger  Lumber 
Company,  a  corporation,  by  its  separate  answer,  denied 
each  of  the  averments  of  the  petition  with  reference 
to  its  being  a  member  of  the  firm  of  A.  H.  Weir  &  Co. 
It  was  shown  by  the  evidence,  and  not  disputed,  that 
Austin  H.  Weir,  unquestionably  a  member  of  the  firm  of 
A.  H.  Weir  &  Co.,  attached  the  name  of  that  firm  to  the 
note  in  suit.  To  establish  the  allegation  that  the  Badger 
Lumber  Company  was  a  member  of  this  firm  Mr.  Smith, 
the  president  of  the  bank,  was  permitted,  over  proper  ob- 
jections, to  testify  that  Austin  H.  Weir  had  said  to  him 
after  the  maturity  of  the  note,  that  "the  Badger  Lumber 
Company  were  his  partners."  The  testimony  of  C.  T. 
Boggs  and  F.  M.  Blish,  over  proper  objections,  was  ad- 
mitted to  the  same  effect.  It  has  been  held  by  this  court 
that  where  it  has  been  sought  to  hold  the  defendant  lia- 
ble as  a  member  of  a  partnership  firm,  the  mere  state- 
ments of  one  who  claimed  to  be  acting  for,  and  as  a  mem- 
ber of,  said  firm  were  not  competent  to  establish  the 
disputed  partnership  relation.  (Weeks  v.  Palmer  Deposit 
Bankj  44  Neb.,  684,  and  authorities  therein  cited.)  Over 
proper  objections  there  were  given  in  evidence  two  re- 
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ports  of  a  commercial  agency,  in  which  there  were  recited 
the  statements  of  Mr.  Weir  that  the  Badger  Lumber  Com- 
pany constituted  the  "Co."  in  the  firm  name  of  A.  H.  Weir 
&  Co.  Having  held  that  Mr.  Weir's  mere  statement  was 
inadmissible  as  against  the  Badger  Lumber  Company,  it 
is  probably  unnecessary  to  say  that  a  statement  of  his 
statement,  neither  being  under  the  sanction  of  an  oath,  is 
likewise  incompetent.  There  seems  to  have  gained  some 
credence  the  proposition  that  a  commercial  agency  per- 
forms such  functions  in  the  business  world  that  its  com- 
munications are  entitled  to  receive  peculiar  consideration. 
It  may  be  that  these  agencies  are  very  important  factoids, 
and  yet  this  should  not  justify  the  overturning  of  estab- 
lished and  salutary  rules  of  evidence. 

It  is  possible  that  it  is  unnecessary  to  refer  to  the 
eighth  instruction  given  by  the  court,  but,  for  reasons 
hereinafter  to  be  given,  it  probably  is  best  that  it  should 
be  noticed.  It  was  in  this  language:  "If  you  find  from 
the  evidence  that  Austin  H.  Weir,  as  a  member  of  the 
firm  of  A.  H.  Weir  &  Co.,  stated  at  the  time  the  note  sued 
on  was  given  that  the  Badger  Lumber  Company  was  a 
member  of  said  firm,  you  are  instructed,  as  a  matter  of 
law,  that  such  evidence  would  be  sufficient  to  warrant 
you  in  finding  against  said  Badger  Lumber  Company,  as 
a  member  of  said  firm."  It  has  already  been  said  that  the 
statement  of  Mr.  Weir  was  not  admissible  as  evidence 
that  the  Badger  Lumber  Company  was  a  member  of  the 
firm  of  A.  H.  Weir  &  Co.  The  above  instruction  was, 
however,  that  as  a  matter  of  law  this  result  existed.  The 
statement  of  Mr.  Weir  was  not  a  matter  of  law.  It  was 
mere  evidence,  if  anything,  and,  as  we  have  already  held, 
it  was  incompetent.  In  so  far  as  A.  H.  Weir  &  Co.  and 
A.  H.  Weir  are  concerned,  the  judgment  must  be  af- 
firmed, for  they  made  no  question  as  to  its  correctness 
as  to  them  in  their  motion  for  a  new  trial,  except  that  it 
was  excessive  in  amount  and  this  was  not  well  founded. 
The  judgment  of  the  district  court  against  the  Badger 
Lumber  Company  is  reversed,  that  against  Austin  H. 
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Weir  and  A.  H.  Weir  &  Co.  is  affirmed,  and  the  cause  is 
remanded  for  further  proceedings. 


Judgment  aooordingly. 


David  R.  Heist  v.  Evaline  Heist. 

Filed  June  3, 1896.    No.  6568. 

1.  DiToroe:  Condonation.     Ck>ndoiiatioii  is  forgiveness  for  the  past 

upon  condition  that  the  wrongs  shall  not  be  repeated.  It  is  de- 
pendent upon  future  good  conduct,  and  the  repetition  of  the  of- 
fense revives  the  wrong  condoned. 

2.  :  .    Condonation  of  extreme  cruelty  may  be  avoided  by 

abusive  language  and  the  use  of  opprobrious  epithets. 

3.  :    .     Conduct  of  a  husband   towards  his  wife  which 

would  not  alone  support  a  decree  of  divorce  on  the  ground  of  ex- 
treme cruelty  may,  nevertheless,  be  sufficient  to  avoid  a  condona- 
tion extended  to  the  husband  by  the  wife  for  such  cruelty. 

4.  :  Alimony.  There  is  no  fixed  rule  for  determining  what  por- 
tion of  the  husband's  estate  should  be  decreed  to  his  wife  for 
alimony.  The  amount  should  be  Just  and  equitable,  due  regard 
being  had  for  the  rightF  of  each  party,  the  ability  of  the  husband, 
the  estate  of  the  wife,  and  the  character  and  situation  of  the 
parties. 

Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Bates,  J. 

John  A.  Whitmore  and  Hotcard  M.  Kellogg,  for  plaintiff 
in  error. 

Jerome  H.  Smith  and  E.  J.  Huiner,  contra. 

Raoax,  C. 

Evaline  Heist  brought  this  suit  in  the  district  court  of 
Hamilton  county  against  David  R.  Heist,  her  husband, 
for  divorce  from  the  bonds  of  matrimony.     She  had  a 
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decree  as  prayed,  to  reverse  which  David  R.  Heist  has 
filed  in  this  court  a  petition  in  error. 

Mrs.  Heist  claimed  to  be  entitled  to  a  divorce  from  her 
husband  because  of  extreme  cruelty  practiced  by  him 
towards  her.  Some  of  the  specific  acts  of  cruelty  charged 
to  the  husband  were  that  he  had  required  of  his  wife, 
though  a  frail  woman  and  in  delicate  health,  the  per- 
formance of  heavy  work  in  and  out  doors;  that  he  had 
used  towards  his  wife  coarse  and  vile  language;  that  on 
one  occasion  he  had  violently  dragged  her  out  of  bed, 
thereby  inflicting  on  her  great  pain  and  injury;  that  he 
had  told  his  wife  that  he  did  not  care  for  her;  that  he  had 
an  object  in  view  in  marrying  her  and  when  this  object 
was  accomplished  she  would  leave;  that  on  one  occasion 
he  had  seized  his  wife  while  she  was  seated  at  the  break- 
fast table  and  dragged  her  to  the  door  of  the  house  and 
told  her  to  leave;  that  he  had  refused  to  permit  their 
children,  though  they  were  able  and  willing,  to  assist  her 
in  the  performance  of  certain  household  duties;  that  he 
had,  in  the  presence  of  their  children,  called  her  vile  and 
abusive  names,  among  others,  a  "bitch;"  that  when  the 
wife  was  weak  and  sick  and  in  need  of  help  to  do  her 
household  work,  the  husband  had  refused  to  procure  help 
for  her,  but  harshly  and  cruelly  told  her  if  she  could  not 
do  the  work  to  leave.  There  were  other  acts  of  cruelty 
charged  to  the  husband  in  the  petition.  His  answer,  in 
addition  to  a  general  denial  of  all  the  allegations  of  cru- 
elty, set  up  the  defense  that  in  May,  1892,  his  wife  had 
abandoned  him  without  any  just  cause  or  provocation, 
and  that  in  said  month,  at  the  intercession  of  their  mutual 
friends,  the  husband  and  wife  had  met  and  talked  over 
their  family  diflflculties;  that  a  reconciliation  between 
them  took  place,  and  that  all  wrongs  that  the  wife  had 
suffered  by  reason  of  the  husband's  conduct  she  had  then 
and  there  freely  and  voluntarily  forgiven,  and  had  then 
returned  to  his  house  and  lived  and  cohabited  with  him 
until  November,  1892,  when,  without  any  just  provoca 
tion,  she  again  abandoned  him.     To  this  defense  of  con- 
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donation  the  wife  replied  that  at  the  interview  between 
herself  and  husband,  in  May,  the  husband  had  admitted 
his  cruel  treatment  of  her,  had  prayed  her  forgiveness, 
and  solemnly  promised  that  if  she  would  return  to  his 
home  as  his  wife,  to  henceforth  treat  her  as  a  kind, 
true,  and  faithful  husband,  and  to  forbear  all  harsh 
and  cruel  treatment  of  her;  that  she  relied  on  these 
promises  of  her  husband,  and,  so  relying  upon  them,  she 
returned  to  his  home  and  lived  and  cohabited  with  him 
as  his  wife  until  November,  1892.  She  further  alleged 
that  her  husband,  disregarding  the  promises  made  to  her 
at  the  time  of  their  reconciliation,  resumed  his  said  cruel 
and  inhuman  treatment  of  her;  that  after  her  return  to 
his  house,  on  the  occasions  of  being  visited  by  her  neigh- 
bors, the  husband  used  towards  her  and  in  the  presence 
of  the  neighbors  harsh  and  angry  language;  that  he 
charged  her  with  lying,  charged  her  with  having  lied  in 
church  immediately  after  taking  the  sacrament,  and 
threatened  her  with  a  church  trial,  for  the  oflfense  of 
lying,  before  the  church  authorities,  and  threatened  to 
have  her  expelled  from  the  church;  that  during  the 
months  of  October  and  November,  1892,  he  used  harsh 
and  severe  language  towards  her;  called  her  harsh 
names,  among  others,  a  "devil,"  and  a  "Christian  devil," 
and  that  in  the  autumn  of  1892  he  falsely  charged  her 
with  attempting  to  poison  him. 

1.  The  first  assignment  of  error  argued  here  is  that  the 
decree  of  the  district  court  is  not  sustained  by  sufficient 
evidence.  We  shall  not  quote  this  evidence,  nor  any  part 
of  it,  but  it  supports  the  allegations  of  the  petition.  It  is 
insisted,  however,  that  the  cruelty  charged  to  the  hus- 
band was  condoned  by  the  wife  early  in  May,  1892,  and 
that  the  conduct  of  the  husband  towards  the  wife  subse- 
quent to  that  time,  as  shown  by  the  evidence,  is  not  suffi- 
cient to  sustain  the  decree.  Condonation  is  forgiveness 
for  the  past  upon  condition  that  the  wrongs  shall  not  be 
repeated ;  it  is  dependent  upon  future  good  conduct,  and 
a  repetition  of  the  oflfense  revives  the  wrong  condoned. 
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{Sviifh  i\  Smithy  4  Paige  Ch.  [N.  Y.],  432;  Wessch  v.  Wes- 
selSj  28  111.  App.,  253.)  Condonation  is  always  accompa- 
nied with  the  implied  condition  that  the  injury  shall  not 
be  repeated,  and  that  the  offending  party  will  thereafter 
treat  the  other  with  conjugal  kindness,  or  the  offense  will 
be  revived.  {Davis  v,  DaiiSy  19  111.,  334.)  In  the  case  at 
bar  the  replication  of  the  wife  was,  in  substance,  that 
early  in  May,  1892,  she  forgave  her  husband  for  the  ex- 
treme cruelty  previously  practiced  by  him  towards  her, 
upon  condition  of,  and  relying  upon,  his  promise  that  he 
would  in  future  forbear  all  harsh  and  cruel  treatment 
towards  her  and  henceforth  treat  her  as  a  kind  and  affec- 
tionate husband;  that  he  had  violated  his  promise  so 
made  and  after  her  return  to  his  house  had  resumed  his 
harsh  and  cruel  treatment  of  her.  After  the  wife's  return 
to  the  husband  the  evidence  does  not  disclose  that  he  ever 
violently  laid  hands  upon  her, but  it  does  support  the  alle- 
gations of  her  petition  that  he  called  her  vile  names, 
accused  her  of  lying,  and  accused  her  of  having  attempted 
to  poison  him.  The  question  is  whether  this  conduct  of 
the  husband  towards  the  wife  is  sufficient  to  avoid  the 
condonation.  We  think  it  is.  In  Farnham  v.  Famhanty 
73  111.,  497,  it  was  held:  "Condonation  is  forgiveness 
upon  condition  that  the  injury  shall  not  be  repeated, 
and  is  dependent  upon  future  good  usage  and  conjugal 
kindness."  "Condonation  of  personal  acts  of  violence 
and  cruelty  may  be  avoided  by  abusive  language  and 
the  use  of  opprobrious  epithets.  Cruel  treatment  does 
not  always  consist  in  actual  violence,  and  a  wife,  having 
forgiven  her  husband's  acts  of  physical  cruelty,  may, 
from  the  subsequent  use  of  abusive  and  brutal  language 
and  charges  of  infidelity,  conclude  that  it  will  end,  as  on 
the  prior  occasion,  in  jiersonal  violence.  In  such  case 
she  is  not  bound  to  submit  to  actual  violence  as  a  con- 
dition to  relief  in  a  court  of  equity."  In  Phillips  v.  Phillips^ 
27  Wis.,  252,  it  was  held:  "Condonation  is  conditional 
upon  subsequent  good  conduct;  and  the  effect  of  cruelty 
so  condoned  may  be  revived  by  subsequent  acts  of  a  simi- 
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lar  nature,  though  slighter  in  degree  and  such  as  might 
not  of  themselves  be  sufficient  ground  of  divorce."  To 
the  same  effect  see  f^ctraU  v.  Sacally  122  Mass.,  156. 

2.  A  second  argument  insisted  on  here  is  that  the 
amount  of  alimony  awarded  the  wife  by  the  decree  is  ex- 
cessive. The  court  found  specially  that  the  value  of  the 
property  owned  by  the  husband  was  f4,500  over  and 
above  all  incumbrances  thereon.  The  record  does  not 
show  that  the  wife  owned  any  property'  whatever.  By 
the  decree  of  the  court  the  custody  of  the  minor  children 
was  awarded  to  the  wife,  and  the  court  also  awarded  her 
as  alimony  $2,250,  payable  in  six  annual  installments 
There  is  no  fixed  rule  for  determining  what  jjortion  of  the 
husband's  estate  should  be  decreed  to  his  wife  for  ali- 
mony. The  amount  should  be  just  and  equitable,  due 
regard  being  had  for  the  rights  of  each  party,  the  ability 
of  the  husband,  the  estate  of  the  wife,  and  the  character 
and  situation  of  the  parties.  {Cochran  v.  Cochran,  42 
Neb.,  612,  and  cases  there  cited.)  The  decree  of  the  dis- 
trict court  is  right  and  is  in  all  things 

Affirmed. 


/ 
George  Morgan  v.  State  op  Nebraska. 

I        <^  M6|  Filed  June  3, 1896.    No.  8414. 

Statutes:  Amendments:  Constitutional  Law:  Stenographers:  Copy 
OF  Testimony:  Criminal  Law.  Section  49  of  an  act  entitled  "An 
act  to  amend  chapter  13.  Revised  Statutes  of  1866,  entitled 
'Courts/  "  passed  and  approved  February  27,  1879,  is  unconstitu- 
tional and  void,  because  said  act  amends  section  5  of  an  act  passed 
and  approved  February  19,  1877,  without  referring  in  its  title  to 
said  section  or  act  and  without  repealing  said  section  5. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Scott,  J. 

W.  JR.  Patrick  and  W.  S.  SummerSy  for  plaintiff  in  error. 
References:   f^fate  v.  Moon,  S  Neb.,  22;   Supervisors  v. 
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United  States^  4  Wall.  [U.  S.],  435;  City  of  Logamport  v. 
WW<7A/,  25  Ind.,  512;  Swi^Av.  iStete,  1  Kan.,  365;  Thompson 
V.  Carrollj  22  How.  [U.  S.],  434;  Mason  v.  Pearson^  9  How. 
[U.  S.],  248;  People  v.  Buffalo  Comity,  4  Neb.,  159;  Hurford 
V.  City  of  O^naMj  4  Neb.,  351;  Stamper  v.  Miller ,  3  Atk. 
[Eng.],  212;  Rex  v.  Barlow,  2  Salk.  [Eng.],  609;  Curran  v. 
Wilcox,  10  Neb.,  449;  State  v.  OaMn,  32  Neb.,  296. 

A.  S.  Churchill,  Attorney  General,  and  George  A.  Day, 
Deputy  Attorney  Oeneral,  contra. 

Keferences:  Bohanan  v.  State,  15  Neb.,  212;  Paulson  v. 
State,  25  Neb.,  347;  Argabright  v.  State,  46  Neb.,  822; 
Burlington  &  M.  R.  R.  Co.  v.  Saunders  County,  9  Neb.,  507; 
Ex  parte  Thomason,  16  Neb.,  238;  Herold  v.  State,  21  Neb., 
50;  State  v.  Lancaster  County,  17  Neb.,  85;  State  v.  Hurds, 
19  Neb.,  323;  Messenger  v.  State,  25  Neb.,  676;  MUler  v. 
Hurford,  11  Neb.,  381;  Catling  i\  Lane,  17  Neb.,  84;  SmaiUs 
V.  White,  4  Neb.,  355;  Ryan  v.  State,  5  Neb.,  280;  State  v. 
Pierce  County,  10  Neb.,  477. 

Ragan,  C. 

In  the  district  court  of  Douglas  county  George  Morgan 
was  convicted  of  the  crime  of  murder  in  the  first  degree 
and  by  said  court  sentenced  to  suffer  death  by  hanging. 
For  the  purpose  of  prosecuting  to  this  court  error  proceed- 
ings to  have  said  judgment  reviewed,  Morgan  requested 
the  district  court  to  direct  its  short-band  reporter  to  make 
out  and  deliver  to  him,  gratuitously,  a  long-hand  copy  of 
the  short-hand  notes  of  the  evidence  in  such  case  in  which 
Morgan  had  been  convicted.  Morgan  supported  this  ap- 
plication by  his  affidavit  that  he  was  unable,  by  reason 
of  his  poverty,  to  pay  for  the  long-hand  copy  of  the  evi- 
dence. The  district  court  refused  to  comply  with  this 
request  of  Morgan's,  and  to  reverse  its  ruling  Morgan 
prosecutes  here  a  petition  in  error. 

Section  49,  Chapter  19,  Compiled  Statutes  of  1895,  is  as 
follows:  "It  shall  be  the  duty  of  such  reporter  to  furnish, 
on  the  application  of  the  district  attorney  or  any  party 
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to  a  suit  in  which  a  stenographic  record  of  proceedings 
has  been  made^  a  long-hand  copy  of  the  proceedings  so 
recorded,  or  any  part  thereof,  for  which  he  shall  be  enti- 
tled to  receive,  in  addition  to  his  salary,  a  fee  of  five  cents 
per  hundred  words,  to  be  paid  by  the  party  requesting 
the  same,  except  where  such  copy  is  required  by  the  dis- 
trict attorney  on  the  part  of  the  state,  in  which  case  the 
reporter  shall  furnish  such  copy  without  the  payment  of 
any  fee;  Provided  alaoy  That  in  all  criminal  cases  wherein, 
after  conviction,  the  defendant  shall  make  an  affidavit 
that  he  is  unable,  by  reason  of  his  poverty,  to  pay  for 
such  copy,  the  court  or  judge  thereof  may,  by  order  in- 
dorsed on  such  affidavit,  direct  the  reporter  to  make  such 
iopy  without  the  payment  of  any  fee.  It  shall  be  the 
duty  of  the  reporter  to  deliver  such  long-hand  copy  of  the 
proceedings  therein,  within  forty  days  from  the  final  ad- 
journment of  the  term  at  which  the  judgment  is  ren- 
dered, to  the  party  demanding  if  Morgan  bases  his 
claim  to  have  the  short-hand  reporter  of  the  district  court 
furnish  him  gratuitously  a  long-hand  copy  of  the  evi- 
dence on  the  provisions  of  this  statute.  But  the  honora- 
ble the  attorney  general  insists  that  the  statute  just 
quoted  is  unconstitutional  and  void,  and  that,  therefore, 
the  order  of  the  district  court  cannot  be  disturbed.  The 
constitutionality  of  the  statute  just  quoted  is  the  only 
point  which  we  shall  consider.  On  the  9th  day  of  Feb- 
ruary, 1875  (see  Session  Laws  of  1875,  p.  63),  the  legis- 
lature passed  an  act  entitled  "An  act  to  provide  for 
short-hand  reporters  for  the  district  courts."  By  section 
1  of  this  act  the  judges  of  the  district  courts  were  each 
required  to  appoint  a  short-hand  reporter.  Section  2  of 
said  act  provided  for  the  taking  of  the  oath  by  the  re- 
porter appointed,  and  prescribed  the  reporter's  duties. 
Section  3  of  said  act  was  as  follows:  *Tl?hey  [the  short- 
hand reporters]  shall  receive  comi>ensation  as  follows: 
For  each  day  actually  employed  in  court  taking  testi- 
mony, the  sum  of  five  dollars,  to  be  awarded  and  paid  by 
the  county  upon  the  certificate  of  the  judge;    and  for 
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making  transcripts  thereof,  for  each  one  hundred  words 
the  sum  of  ten  cents;  the  same  in  criminal  cases,  to  be 
audited  and  paid  in  the  same  manner;  but  where  such 
transcripts  are  required  in  any  civil  case  the  fees  thereof 
shall  be  paid  by  the  party  desiring  the  same,  and  the 
amount  allowed  such  reporter  shall  in  all  instances,  ex- 
cept where  the  defendant  in  the  criminal  case  is  acquit- 
ted, be  taxed  as  part  of  the  costs."  On  the  19th  day  of 
February,  1877  (see  Session  Laws,  1877,  p.  158),  the  leg- 
islature passed  an  act  to  provide  stenographic  reporters 
for  the  district  courts  and  to  repeal  the  act  of  February 
9, 1875,  just  quoted.  Section  5  of  said  act  of  1877  was  as 
follows :  "It  shall  be  the  duty  of  such  reporter  to  furnish, 
on  the  application  of  the  district  attorney  or  any  party 
to  the  suit  in  which  a  stenographic  record  of  proceedings 
has  been  made,  a  long-hand  copy  of  the  proceedings  so 
recorded,  or  any  part  thereof,  for  which  he  shall  be  enti- 
tled to  receive,  in  addition  to  his  salary,  a  fee  of  ten  cents 
per  hundred  words,  to  be  paid  by  the  party  requesting 
the  same,  except  where  such  copy  is  required  by  the  dis- 
trict attorney  on  the  part  of  the  state,  in  which  case  the 
reporter  shall  be  paid  by  the  county  upon  the  certificate 
of  the  judge  presiding."  In  1879  (see  Session  Laws,  1879, 
p.  82),  the  legislature  passed  an  act  entitled  "An  act  to 
amend  chapter  13,  Revised  Statutes  of  1866,  entitled 
'Courts,'"  section  49  of  said  chapter  being  section  49, 
chapter  19,  Compiled  Statutes  of  1895,  the  statute  herein 
just  quoted. 

It  will  be  observed  that  by  section  5  of  the  act  of  1877, 
quoted  above,  the  official  court  reporter,  in  addition  to 
his  salary,  was  entitled  to  collect  a  fee  of  ten  cents  per 
hundred  words  for  making  out  a  long-hand  copy  of  the 
evidence  taken  in  a  case;  that  this  fee  was  to  be  paid  by 
the  party  requesting  the  long-hand  copy,  unless  the  copy 
was  ordered  by  the  district  attorney  on  behalf  of  the 
state,  in  which  case  the  reporter  was  to  be  paid  his  fee 
by  the  county.  By  section  49  of  the  act  of  1879  the  re- 
porter, in  addition  to  his  salary,  is  allowed  a  fee  of  five 
55 
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cents  per  hundred  words  for  making  out  a  long-hand 
copy  of  the  evidence.  This  fee  is  to  be  paid  by  the  party 
requesting  the  long-hand  copy,  unless  the  same  is  re- 
quired by  the  district  attorney  on  the  part  of  the  state, 
in  which  case  the  reporter  is  required  to  furnish  the  long- 
hand copy  gratuitously.  The  said  section  49  further 
provides  that  a  district  court  or  a  judge  thereof  may  re- 
quire the  o£9cial  reporter  to  furnish  gratuitously  to  the 
defendant  a  long-hand  copy  of  the  evidence,  taken  in  a 
criminal  case  in  which  the  defendant  had  been  convicted, 
upon  the  filing  by  such  defendant  of  an  affidavit  that  he 
is  unable,  by  reason  of  his  poverty,  to  pay  the  fees  for 
such  long-hand  copy  of  the  evidence.  Said  section  49  of 
the  act  of  1879  amends  said  section  5  of  the  act  of  1877, 
but  the  title  of  the  act  of  1879  is  "An  act  to  amend  chap- 
ter 13,  Revised  Statutes  of  18«6,  entitled  ^Courts.'  "  No- 
where in  the  title  to  this  act  is  anv  reference  made  to  of- 
ficial  court  reporters  or  stenographic  reporters,  and  they 
are  nowhere  mentioned  in  chapter  13,  Revised  Statutes, 
1866,  amended  by  the  act  of  1879.  Said  section  5  of  the 
act  of  1877  was  neither  referred  to  in  the  title  of  the  act 
of  1879,  nor  repealed  by  that  act.  Now  section  11,  ar- 
ticle 3,  of  the  constitution  provides:  "No  bill  shall  con- 
tain more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title.  And  no  law  shall  be  amended  un- 
less the  new  act  contain  the  section  or  sections  so 
amended,  and  the  section  or  sections  so  amended  shall 
be  repealed."  We  think,  therefore,  that  the  contention 
of  the  attorney  general  must  be  sustained;  that  section 
49  of  the  act  of  1879,  passed  and  approved  February  27, 
1879,  is  unconstitutional  and  void,  because  said  act 
amends  section  5  of  the  act  passed  and  approved  Feb- 
ruary 19,  1877,  without  referring  in  its  title  to  said  sec- 
tion or  act  and  without  repealing  said  section  5.  (See 
Sheasley  v.  Keens,  48  Neb.,  57,  and  cases  there  cited.)   The 

order  of  the  district  court  is 

Afffrmed. 
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W.  H.  Dillon  et  al.  v.  William  Darst. 

F11.KD  June  3, 1896.    No.  6609. 

Negotiable  Instruments:  Consideration:  Pleading:  Evidence.  In  a 
suit  upon  a  promissory  note  the  answer  of  the  defendants  was  a 
general  denial.  Held,  That  the  defense  that  the  consideration  for 
the  note  was  an  Illegal  sale  of  intoxicating  liquors  made  by  the 
payee  to  the  maker  was  an  affirmative  defense,  and  could  not  be 
proved  imder  a  general  denial. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J. 

John  C,  Hartigan  and  M.  A.  Hartigan^  for  plaintiffs  in 
error. 

Smith  &  McCrearyy  contra. 

Kagan,  0. 

William  Darst  brought  this  suit  to  the  district  court 
of  Adams  county  against  W.  H.  Dillon  and  N.  S.  Dillon. 
Darst's  suit  was  based  on  a  promissory  note  made  and 
delivered  to  him,  signed  Dillon  &  Co.,  per  W.  H.  Dillon. 
Darst  alleged  in  his  petition  that  W.  H.  Dillon  and  N.  S. 
Dillon  were  partners  doing  business  under  the  firm  name 
of  Dillon  &  Co.,  and  claimed  a  judgment  against  each  one 
of  the  defendants.  The  answer  of  the  Dillons  was  a 
general  denial  of  all  the  allegations  in  the  petition. 
Darst  had  a  verdict  and  judgment  against  N.  S.  Dillon 
only,  to  reverse  which  she  prosecutes  to  this  coui't  a  jjeti- 
tion  in  error. 

The  uncontradicted  evidence  in  the  record  is  that  N.  S. 
Dillon  and  W.  H.  Dillon  were  husband  and  wife;  that  N. 
S.  Dillon  was  engaged  in  running  a  hotel  and  keeping  a 
saloon  in  the  city  of  Hastings,  Nebraska,  on  her  own  ac- 
count; that  she  did  business  under  and  by  the  name  of 
Dillon  &  Co.;   that  W.  H.  Dillon  was  her  agent  for  the 
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trauBuction  of  her  business;  that  the  consideration  for 
the  note  sued  on  was  intoxicating  liquors  sold  and  de- 
livered by  Darst  in  Omaha,  Nebraska,  to  N.  8.  Dillon, 
and  that  W.  H.  Dillon  had  authority,  as  his  wife's  agent, 
to  purchase  said  liquors  and  execute  and  deliver  the 
promissory  note  sued  on  in  payment  of  the  same.  It 
further  appears  that  the  note  was  past  due  and  wholly 
unpaid,  but  it  did  not  appear  from  the  evidence  whether 
or  not  Darst,  at  the  time  he  sold  the  intoxicating  liquors 
for  which  the  note  in  suit  was  given,  had  a  license  from 
the  city  authorities  of  the  city  of  Omaha  to  sell  malt, 
spirituous,  and  vinous  liquors.  At  the  close  of  the  evi- 
<lence  N.  S.  Dillon  requested  the  district  court  to  instruct 
the  jury  as  follows:  "The  court  instructs  the  jury  that  if 
they  find  from  the  evidence  that  the  consideration  for  the 
note  upon  which  this  action  is  based  was  intoxicatinj? 
liquors  sold  by  the  plaintiff  to  defendants,  or  either  of 
them,  then  the  court  instructs  the  jury  that  before  the 
plaintiff  can  maintain  or  prosecute  this  action  he  must 
show  that  he  had  a  regular  license  duly  and  properly 
issued  by  the  city  authorities  of  the  city  of  Omaha.  If 
this  does  not  appear,  the  plaintiff  cannot  recover."  The 
refusal  of  the  district  court  to  give  this  instruction  is  the 
sole  point  relied  upon  here  for  the  reversal  of  the  judg- 
ment. The  petition  alleged  the  execution  and  delivery 
of  the  note  by  the  Dillons  and  that  they  were  partners. 
The  answer  of  the  Dillons  was  a  general  denial.  Under 
this  state  of  the  pleadings  the  simple  inquiry  was 
whether  Darst  proved  what  he  alleged  in  his  petition; 
and  under  those  issues  no  evidence  was  relevant  which 
<Ud  not  tend  to  prove  or  disprove  the  facts  stated  in  the 
l>etition.  The  consideration  for  the  note  neither  tended 
to  prove  nor  disprove  the  averments  of  the  petition. 
{School  District  v.  Shoemakery  5  Neb.,  36.)  The  fact  that 
the  consideration  for  the  note  was  intoxicating  liquors 
sold  and  delivered  by  Darst  to  the  Dillons  in  violation  of 
law  was  new  matter  constituting  an  affirmative  defense 
and  could  not  be  proved  under  a  general  denial.     The 
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court  did  not  err  in  refusing  to  give  the  instrn(*tic>n. 
{Atchison  d  N.  R.  Co.  v.  Washiumy  5  Neb.,  117.)  The  jud}?- 
ment  of  the  district  court  is 

Affikmed. 


Henky  Beckman  v.  Birchard,  Bridge  &  Company.         ^  -§^\ 

61  m 

Filed  June  3, 1896.    No.  6606. 

1.  Accord  and  Satisfaction:  Acceptance  of  Money:  Estoppel.  A 
creditor  who  accepts  money  tendered  by  the  debtor  uncondition- 
ally does  not  by  that  act  estop  himself  from  maintaining  an  ac- 
tion to  recover  any  further  sum  that  may  be  due.  Treat  v.  Price, 
47  Neb.,  875,  distinguished. 

2. :  Evidence.    Evidence  examined,  and  held  sufficient  to  sustain 

the  verdict. 

Error  from  the  district  court  of  Antelope  county. 
Tried  below  before  Allen,  J. 

0.  A.  Williams,  for  plaintiff  in  error. 

Powers  d  HaySy  contra. 

Irvine,  C. 

Birchard,  Bridge  &  Co.  sold  to  Henry  Beckman  certain 
wheat  in  the  possession  of  the  former  at  Norfolk,  esti- 
mated at  from  eight  to  ten  thousand  bushels,  at  seventy- 
one  and  three-fourths  cents  per  bushel,  the  wheat  to  be 
delivered  on  board  cars  at  Norfolk,  Beckman  being  en- 
gaged in  the  milling  business  at  Neligh.  This  action 
was  brought  by  Birchard,  Bridge  &  Co.  against  Beckman 

m 

to  recover  a  portion  of  the  purchase  price.  The  contro- 
versy primarily  relates  to  the  amount  of  wheat  delivered, 
Beckman  claiming  that  he  has  paid  in  full  for  all  de- 
livered to  him  and  Birchard,  Bridge  &  Co.  claiming  that 
a  greater  amount  was  delivered  than  Beckman  con- 
cedes.    The  trial  resulted  in  a  verdict  for  the  plaintiffs 
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for  f265.30.  The  defendant  brings  the  case  here,  con- 
tending for  a  reversal  upon  one  ground  only,  to-wit,  that 
tlie  verdict  was  not  sustained  by  the  evidence. 

The  contract  between  the  parties  contained  no  provi- 
sion whatever  for  ascertaining  the  amount  of  the  grain. 
After  six  cars  had  been  delivered,  a  controversy  having 
arisen  as  to  the  amount  of  their  contents,  Mr.  Birchard 
visited  Mr.  Beckman's  agent  at  Neligh  and  had  some  ne- 
gotiations in  regard  to  the  matter.  The  plaintiffs  con- 
tend that  no  adjustment  was  made  of  the  existing  dis- 
pute, while  the  defendant  contends  that  it  was  then 
agreed  that  the  wheat  already  delivered  should  be  paid 
for  by  defendant  according  to  the  result  of  his  own  weigh- 
ing. On  this  point  the  evidence  is  conflicting.  In  order 
to  avoid  future  disputes  it  was,  however,  then  agreed 
that  the  amount  of  the  remaining  wheat  should  be  de- 
termined by  the  weight  given  by  the  railroad  company. 
This  attempt  to  provide  a  certain  basis  for  the  remainder 
of  the  transaction  was  unfortunately  frustrated  by  the 
fact  that  for  three  of  the  remaining  cars  the  railroad 
company  gave  different  weights.  As  to  these  cars  the 
bill  of  lading  in  each  instance  gave  a  greater  weight  than 
that  given  by  the  freight  bill  delivered  to  Beekman. 
The  plaintiffs  then  insisted  that  the  weight  was  to  be 
determined  by  that  reported  on  the  bill  of  lading,  while 
the  defendant  insisted  that  the  freight  bill  was  to  govern. 
The  evidence  was  again  conflicting  as  to  which  of  these 
weights  the  conference  at  Neligh  determined  should  gov- 
ern the  transaction.  The  conflict  of  the  evidence  upon 
these  tw^o  points,  as  well  as  the  conflict  as  to  the  actual 
weight  of  the  grain,  is  such  that  the  verdict  cannot  be 
disturbed.  There  was  sufficient  evidence  to  sustain  the 
plaintiffs'  contention  on  both  points.  The  suit  was  be- 
gun at  a  time  when,  according  to  defendant's  own  theory, 
he  owed  the  plaintiffs  $1,694.68.  He  employed  Mr.  O'Day, 
a  lawyer  of  Neligh,  to  go  to  Norfolk  to  make  a  settlement. 
Mr.  O'Day  there  tendered  to  the  plaintiffs  |1,694.68. 
This  was  accepted  by  the  plaintiffs,  and  defendant  now 
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claims  that  their  acceptance  of  the  money  operated  a 
payment  or  an  accord  and  satisfaction.  Here,  again, 
the  evidence  is  conflicting  as  to  the  circumstances. 
Viewed  in  one  light,  it  presents  a  case  very  much  like 
that  of  Treat  v.  Price j  47  Neb.,  875;  but  according  to  some 
of  the  witnesses  the  money  was  neither  tendered  nor  ac- 
cepted in  satisfaction  of  the  entire  debt.  It  was  tendered 
absolutely  and  unconditionally,  and  so  accepted  merely 
as  a  payment  on  account.  The  jury  was  justified  by  the 
evidence  in  accepting  the  latter  theory  of  the  facts.  It 
is  argued  that  even  in  that  light  the  transaction 
amounted  in  law  to  an  accord  and  satisfaction.  This 
is  not  true.  The  very  purpose  of  requiring  a  tender,  in 
ord(»r  to  be  available  as  such,  to  be  unconditional,  is  that 
it  shall  not  raise  any  implication  that  the  debtor  in- 
tended to  cut  off  a  claim  beyond  the  sum  tendered.  In 
order  to  make  the  tender  available  it  must  be  on  such 
terms  that  the  creditor  may  receive  it  without  compro- 
mising his  rights  to  recover  more.  (Tompkins  v.  Batie, 
11  Neb.,  147.)  If  the  plaintiffs  had  refused  to  accept  the 
money  they  would  have  been  entitled  to  judgment  there- 
for, but  without  interest  after  the  time  of  the  tender. 
Having  accepted  it  they  were  still  at  liberty  to  prosecute 
the  action  for  the  purpose  of  recovering  any  further  sum 

that  might  be  due. 

Judgment  affirmed. 


Lincoln  Stkeet  IJailway  Company  v.  Ciiari.es  R.  Cox. 

Filed  June  3, 1896.    No.  6570. 

1.  Master  and  Servant:  Defective  Appliances:  Duty  of  Mastbb.  A 
master  does  not  insure  his  servants  against  defective  appliances. 
The  rule  is  that  he  is  bound  to  use  such  care  as  the  circumstances 
reasonably  demand  to  see  that  the  appliances  furnished  are  rea- 
sonably safe  for  use  and  that  they  are  afterwards  maintained  in 
such  reasonably  safe  condition. 
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2. : :  NoTicB.    He  la  not  liable  for  defects  of  which  he  has 

no  notice  unless  the  exercise  of  ordinary  care  under  all  the  cir- 
cumstances would  have  resulted  in  notice. 

8.  Negligence:  Pleadiivo:  Evidence.  In  an  action  by  a  servant 
against  his  master  for  personal  injuries  the  jury  cannot  be  per- 
mitted to  infer  negligence  from  the  mere  fact  that  an  accident 
happened.    A  want  of  ordinary  care  must  be  pleaded  and  proved. 

4.  ICaster  and  Servant:  Negligence:  Instructions.  Instructions  in 
such  case  which  make  the  case  turn  upon  the  fiict  of  a  defect  in 
the  appliances  instead  of  upon  negligence  In  furnishing  and 
maintaining  such  appliances  are  erroneous. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J. 

William  G.  Clarke  for  plaintiff  in  error, 

Lanibj  Adams  d  Scottj  contra. 

References:  Kraatz  v.  Brush  Electric  Light  (7o.,  82  Mich., 
457;  United  States  Illuminating  Co.  v.  Orantj  55  Hun  [N. 
Y.],  222;  United  States  Electric  R.  Co.  v.  Shelton,  14  S.  W. 
Rep.  [Tenn.],  863;  Perry  v.  Marsh,  25  Ala.,  659;  Griszle  v. 
Frost,  3  Post  &  Fin.  [Eng.],  622;  Union  Pacific  R.  Co.  v. 
Fort,  17  Wall.  [U.  B.],  553;  2  Thompson,  Negligence,  p. 
975;  Lincoln  Rapid  Transit  Co.  v.  Nichols,  37  Neb.,  333; 
Filer  v.  New  York  C.  R.  Co.,  49  N.  Y.,  47. 

Irvine,  O. 

Cox,  a  minor,  by  his  next  friend,  brought  this  action 
against  the  Lincoln  Street  Railway  CJompany  to  recover 
for  personal  injuries  sustained  by  him  while  in  the  em- 
ploy of  the  railway  company.  He  recovered  a  judgment 
for  ?800.  Cox  was  employed  in  driving  a  team  which 
drew  what  is  called  a  "tower  wagon,'^  being  a  wagon 
bearing  a  scaffold  used  for  the  purpose  of  repairing  the 
trolley  wires  by  means  of  which  the  defendant's  electric 
railway  was  operated.  At  a  point  near  the  intersection 
of  Seventeenth  and  South  streets  a  fire-alarm  wire  passed 
above  the  trolley  wire,  crossing  it  at  an  angle  of  forty-five 
degrees  and  placed  about  fourteen  inches  above  the  trol- 
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ley  wire  at  the  point  of  the  crossing.  The  evidence  tends 
to  show  that  the  fire-alarm  wire  was  so  located  before  the 
trolley  wire  was  erected.  Three  co-employes  of  Cox  were 
engaged  in  repairing  the  wires.  In  some  manner,  while 
their  work  was  progressing,  the  fire-alarm  wire  fell  across 
the  trolley  wire  and  thence  to  the  ground,  where  it  came 
in  contact  with  Cox,  injuring  him  by  burning  and  electric 
shock.  The  negligence  alleged  in  the  petition  was  in  the 
construction  of  the  trolley  wire  in  dangerous  proximity 
to  the  fii*e-alarm  wire,  and  in  permitting  them  to  come  in 
contact.  On  the  latter  branch  of  the  case  the  court  in- 
structed the  jury  that  if  the  contact  was  brought  about 
by  the  negligence  of  any  of  Cox's  companions  in  the  work, 
there  could  be  no  recovery,  as  these  men  were  his  fellow- 
servants.  This  feature  was  therefore  eliminated  from 
the  case,  and  the  verdict  must  have  been  based  upon  the 
construction  and  maintenance  of  the  trolley  wire  danger- 
ously near  the  fire-alarm  wire.  On  this  branch  of  the 
case  the  court  gave  the  following  instructions: 

"8.  If  you  find  from  the  evidence  that  at  the  point 
where  the  alleged  injury  occurred  there  had  been  erected 
across  the  street  a  fire-alarm  wire,  and  that  after  said  fire- 
alarm  wire  had  been  erected  a  trolley  wire  was  erected 
along  said  street  at  said  point,  and  thereafter  the  defend- 
ant took  possession  of  said  trolley  wire,  and  when  the 
defendant  so  took  possession  of  said  trolley  wire  it  was  in 
such  close  proximity  to  said  alarm  wire  as  that  the  said 
two  wires  were  liable  to  come  or  be  thrown  together  or  in 
contact  with  each  other,  and  while  said  defendant  was  in 
possession  of  said  trolley  wire  it  was  charged  with  elec- 
tricity, and  the  defendant  so  used  and  operated  the  same 
so  charged,  and  negligently  or  carelessly  permitted  or 
caused  the  said  two  wires  thus  charged  with  electricity 
to  come  in  contact  with  each  other,  and  thereby  one  of 
them  was  burned  in  two  and  fell  to  the  ground  and  with- 
out the  fault  of  plaintiff  struck  him  and  injured  him,  then 
the  defendant  would  be  liable  for  such  injury." 

"10.  It  is  the  duty  of  a  party  or  corporation  maintain- 
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iug  and  operating  an  electric  railway  to  see  that  its  trol- 
ley wire  is  i-easonably  safe  and  sound,  and  of  sufficient 
distance  from  other  electric  wires  as  that  the  use  to  which 
said  party  or  corporation  puts  it  will  not  endanger  the 
lives  of  persons  generally  or  the  servants  of  the  party  or 
corporation  so  operating  it. 

"11.  If  you  find  from  the  evidence  that  at  or  near  the 
point  where  the  accident  occurred  the  fire-alarm  wire 
had  been  erected  before  the  trolley  wire  and  the  trolley 
wire  was,  when  erected,  placed  in  such  close  proximity 
to  the  fire-alarm  wire  as  to  be  dangerous,  and  you  also 
find  that  at  the  time  of  the  injury  to  plaintiff  the  employes 
of  defendant  were  at  work  about  the  wire  near  said  point, 
and  were  doing  work  in  the  line  of  their  duty  as  such 
employes  and  were  doing  such  work  in  the  only  way  it 
could  be  done,  and  by  doing  said  work  said  wires  were 
brought  or  came  in  contact  with  each  other  and  without 
fault  or  negligence  of  the  plaintiff  caused  the  injury  com- 
plained of,  then  defendant  would  be  liable." 

In  giving  these  instructions,  especially  as  they  were 
not  accompanied  by  any  instruction  stating  to  the  jury 
the  rule  of  care  devolving  upon  the  defendant,  we  think 
the  court  erred.  The  effect  of  these  instructions  upon 
the  minds  of  the  jury  must  have  been  to  make  their  ver- 
dict depend  upon  the  fact  of  danger  in  the  manner  in 
which  the  wires  were  constructed  and  maintained,  and 
not  upon  negligence  on  the  part  of  the  railway  company 
in  so  maintaining  and  constructing  them.  The  accident 
undoubtedly  happened,  and  the  jury  found  that  it  was 
not  due  to  the  negligence  of  the  men  at  work  about  the 
wires.  The  fact  of  the  accident  therefore  established  the 
fact  of  danger,  and  the  instructions  were  equivalent  to 
telling  the  jury  that  a  verdict  might  be  based  upon  the 
fact  of  the  injury,  without  proof  of  negligence.  This  was 
erroneous.  {Missouri  P.  R.  Co.  v.  Leiois,  24  Neb.,  848;  Chi- 
cago^ B.  d  Q.  R.  Co.  V.  Howard^  45  Neb.,  570.)  We  recognize 
the  fact  that  there  appears  in  the  instructions  we  have 
quoted  some  language  seeming  to  qualify  this  statement. 


Vol.48]  JANUARY  TERM,  1896.  811 


Lincoln  Street  R.  Co.  v.  Cox. 


For  instance^  in  the  eighth  instruction  it  seems  to  have 
been  stated  that  there  must  be  a  finding  that  the  defend- 
ant negligently  and  carelessly  permitted  or  caused  the 
wires  to  come  in  contact;  but  these  adverbs  refer  to  the 
conduct  of  the  company  or  its  servants  in  handling  the 
wires,  and  are  not  used  in  connection  with  those  parts  of 
the  instruction  which  relate  to  the  erection  and  main- 
tenance of  the  wir^s.  Moreover,  negligence  and  due  care 
having  been  nowhere  defined  in  the  charge,  the  jury  was 
left  without  means  of  properly  applying  the  adverbs. 
Again,  in  the  tenth  instruction  the  duty  of  the  company 
was  stated,  "to  see  that  its  trolley  wire  is  reasonably 
safe  and  sound,  and  of  sufficient  distance  from  other 
wires  as  that  *  *  *  it  will  not  endanger  the  lives 
of  persons."  To  a  legal  mind  the  word  "reasonably" 
might  perhaps  imply  the  element  of  care;  but  we  must 
deal  with  the  instructions  in  the  sense  in  which  they 
would  be  understood  by  the  jury.  Notwithstanding 
these  qualifying  words,  we  think  it  quite  clear,  as  already 
stated,  that  the  instructions  made  the  case  turn  upon  the 
fact  of  danger  and  not  the  fact  of  negligence.  A  master 
does  not  insure  his  servants  against  defective  appliances. 
He  is  not  chargeable  in  all  events  because  the  appliances 
furnished  his  employes  are  defective.  He  is  liable  only 
when  he  has  been  negligent  in  the  matter.  The  rule  is 
that  as  to  his  servants  he  is  boimd  to  use  such  care  as  the 
circumstances  reasonably  demand,  to  see  that  the  appli- 
ances furnished  are  reasonably  safe  for  use,  and  that 
they  are  afterwards  maintained  in  such  reasonably  safe 
condition.  He  is  not  liable  for  defects  of  which  he  has 
no  notice,  unless  the  exercise  of  ordinary  care  would  have 
resulted  in  notice.  Sioux  City  &  P.  i?.  Co.  v.  Finlayson,  16 
Neb.,  578,  Missouri  P.  R.  Co.  i\  TAnri.%  supra,  Union  P.  R.  Co. 
V.  Broderick,  30  Neb.,  735,  all  recognize  this  rule.  In  Ham- 
mond V.  Johnson,  38  Neb.,  244,  it  is  said  that  it  is  the  duty 
of  a  master  to  furnish  for  the  use  of  his  servant  in  the 
course  of  his  employment  proper  and  safe  appliances  and 
instruments  for  the  performance  of  the  services  required; 
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but  this  language  is  used  in  such  a  connection  that  no 
intimation  could  reasonably  be  drawn  from  it  that  the 
duty  is  absolute.  On  the  contrary,  it  clearly  appears 
that  it  is  only  for  negligence  in  failing  to  perform  the 
duty  that  a  liability  exists.  A  peculiar  rule  is  stated  in 
Leigh  v.  Omaha  Street  R.  Co.y  36  Neb.,  131.  This  is  as  fol- 
lows: ^^It  is  a  fundamental  rule  of  law  that  the  master  is 
to  furnish  his  servants  with  such  appliances  for  his  work 
as  are  suitable  and  may  be  used  with  safety,  and  if  the 
servant  is  injured  by  reason  of  defective  appliances 
placed  in  his  hands  by  the  master,  or  his  agent,  the  master 
will  be  liable,  unless  he  can  clearly  show  that  he  ha«  used 
due  care  in  the  selection  of  the  same."  It  would  seem 
from  this  that  the  plaintiff's  case  would  be  made  out  on 
proving  that  he  was  injured  through  a  defect  in  the  ma- 
chinery, and  that  the  burden  would  then  devolve  upon 
the  master  not  only  to  show  by  a  prejwnderance  of  the 
evidence,  but  to  "clearly  show"  that  he  had  used  due  care. 
We  do  not  think  that  it  was  the  intention  of  the  writer  of 
the  opinion  to  convey  such  an  impression;  becaiise  every 
one  of  the  ten  cases  he  cites  in  support  of  the  rule  is  to 
the  effect  that  the  master  is  not  absolutely  responsible 
for  defects,  but  liable  only  where  he  has  failed  to  exercise 
due  care  in  the  premises,  and  that  the  plaintiff  must  plead 
and  prove  such  want  of  care. 

Reversed  and  bemanded. 


F.  R  Kingsley  v.  John  T.  McGrew  bt  al. 

Filed  June  3, 1896.    No.  6643. 

1.  Conditional  Sales:  Payment  on  Deliveby:  Waiveb.  Where  goods 
are  sold  to  be  paid  for  on  delivery,  an  absolute  and  unconditional 
delivery  of  the  goods  by  the  vendor  to  the  vendee  without  exact- 
ing payment  passes  the  title  and  waives  the  condition.  Suiro  r. 
Hoile,  2  Neb.,  186,  followed. 
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2. : :  .    Therefore,  where  com  was  sold  to  be  paid 

for  on  delivery,  and  It  was  placed  with  the  vendor's  knowledge 
and  consent  Into  bins  of  the  vendee  and  there  mingled  with  a 
mass  of  corn  belonging  to  the  vendee,  the  vendor  lost  his  right  to 
reclaim  the  com  for  non-payment. 

3. :  :  Replevin.    Where  a  vendor  seeks  to  reclaim  goods 

sold  by  him  on  condition  of  Immediate  payment,  his  right  Is  in 
any  case  limited  to  a  reclamation  of  the  specific  goods  by  him 
sold.  He  cannot  possess  himself  under  such  claim  of  an  equiva- 
lent quantity  of  similar  goods  with  which  the  goods  by  him  sold 
have  been  commingled  with  his  knowledge  and  consent. 

4.  Sales:  Fraud:  Riohts  of  Creditors.  Unsecured  general  creditors 
of  a  vendor  cannot  be  heard  to  assert  a  right  which  the  vendor 
may  possess  to  rescind  his  sale  for  fraud  inducing  thereto. 

6.  Replevin :  Sauss.  A  creditor  may  not  possess  himself  of  his  debt- 
or's property  in  the  hands  either  of  the  debtor  or  the  debtor's 
vendee  and  plead  the  indebtedness  in  defense  of  such  possession. 

Error  from  the  district  court  of  Phelps  county.  Tried 
below  before  Beaxl,  J. 

A.  H.  Burnett  and  G,  Norberg^  for  plaintiff  in  error. 
Rh^a  Bros.y  cmitra. 

Irvine,  C. 

In  1891  and  the  early  part  of  1892  a  partnership  known 
as  C.  G.  Sprague  &  Co.  was  engaged  in  buying  corn.  A 
portion  of  its  business  was  conducted  at  Holdrege.  It 
became  indebted  to  F.  R.  Kingsley  &  Co.,  bankers  doing 
business  at  Minden,  in  a  large  sum  of  money,  and  on  the 
17th  of  February,  1892,  executed  to  F.  R  Kingsley,  a 
member  of  the  firm  of  bankers,  a  bill  of  sale  of  all  corn 
in  store  owned  by  Sprague  &  Co.,  in  the  city  of  Holdrege, 
describing  the  corn  as  consisting  of  about  1,300  bushels, 
and  then  situated  in  a  certain  building  particularly  de- 
scribed. The  bill  of  sale  was  executed  at  Minden  and  an 
agent  of  Kingsley  &  Co.  went  immediately  to  Holdrege, 
where.  Sprague  &  Co.'s  agent  made,  on  the  night  of  the 
17th,  a  constructive,  if  not  an  actual,  delivery  of  the  corn. 
The  agent  of  Sprague  &  Co.,  whose  name  is  Scranton, 
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was  then  employed  on  behalf  of  Kingsley  &  Co.  to  take 
charge  of  the  corn.  The  following  day  the  bill  of  sale 
was  filed  for  record  in  the  county  clerk's  office  and  it 
seems  that  some  acts  of  ownership  were  exercised  on  be- 
half of  Kingsley  that  day.  On  the  19th  of  Februarj-, 
however,  it  was  discovered  that  McGrew,  who  had  been 
in  the  employ  of  Sprague  &  Co.,  was  engaged  in  removing 
the  corn  from  the  bins  in  which  it  had  been  stored. 
Kingsley  then  instituted  this  action  in  replevin  to  re- 
cover the  corn.  The  action  was  brought  for  the  whole 
mass  of  com,  McGrew  seeming  to  have  established  him- 
self in  possession  of  the  whole.  Subsequently  George 
Rowland,  J.  W.  Kramer,  and  John  Miller  intervened  in 
the  action,  claiming  the  corn.  There  was  a  verdict  for 
the  defendants  assessing  the  value  of  their  possession  at 
f  191.48,  on  which  verdict  judgment  was  entered  in  favor 
of  McGrew,  Kramer,  and  Miller. 

We  think  the  verdict  was  not  sustained  by  the  evi- 
dence, a  question  raised  by  proper  assignments  of  error. 
The  evidence  is  uncontradicted  that  there  was  an  actual 
transfer  from  Sprague  &  Co.  to  Kingsley.  The  petition 
alleges  an  absolute  sale,  and  the  evidence  tends  to  sup- 
port this  averment.  It  may  have  been  intended  as  a 
mortgage,  but  no  question  is  raised  on  the  ground  of  a 
variance,  and  whether  the  transaction  was  a  sale  or 
mortgage  it  was,  in  either  event,  binding  as  between  the 
parties.  Considered  as  a  sale,  whether  or  not  there  had 
been  an  actual  delivery  to  Kingsley,  there  was  a  suffi- 
cient memorandum  to  satisfy  the  statute  of  frauds.  The 
plaintiff  therefore  made  out  a  prima  facie  case  and  was 
entitled  to  a  verdict  unless  the  defendants  showed  a  bet- 
ter title,  or  established  a  right  to  impeach  the  convey- 
ance. The  claim  of  the  intervenors  was  founded  upon  the 
fact  that  each  of  them  had  sold  corn  to  Sprague  &  Co.,  a 
portion  of  which  had  not  been  paid  for.  Their  conten- 
tion is  that  their  contracts  with  Sprague  &  C/O.  were  for 
payment  on  delivery  of  the  com,  and  that  Sprague  &  Co. 
not  having  p.iid  on  delivery,  the  title  did  not  pass.     It  is 
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a  general  rule  of  law  that  where  goods  are  sold  on  con- 
dition of  being  paid  for  on  delivery,  an  absolute  and  un- 
conditional delivery  of  the  goods  by  the  vendor  to  the 
vendee  without  exacting  payment  passes  title  and  con- 
stitutes a  waiver  of  the  condition.  This  rule  has  been 
recognized  by  this  court.  (Sutro  v.  Hoik,  2  Neb.,  186.)  In 
avoidance  of  the  operation  of  this  rule  the  defendants 
contend  that  their  contracts  were  made  with  McGrew, 
representing  Sprague  &  Co.;  that  their  delivery  of  the 
corn  was  to  McGrew,  and  that  it  was  not  to  pass  into  the 
possession  of  Sprague  &  Co.  until  payment  was  made, 
and  that  McGrew's  action  in  repossessing  himself  of  the 
com  was  in  pursuance  of  that  understanding.  Unfortu- 
nately for  this  contention  the  corn  was  hauled  to  Hol- 
drege  in  some  instances  by  the  vendors  themselves,  and 
in  all  instances  with  their  knowledge,  and  placed  in  the 
bins  of  Sprague  &  Co.,  together  with  other  corn  which 
had  been  bought  and  paid  for  by  Sprague  &  Co.,  and 
which  was  undoubtedly  in  their  possession.  There  is 
also  other  evidence  tending  to  show  that  the  vendors  in- 
tended at  the  time  that  the  delivery  should  be  complete 
and  unconditional.  The  evidence  is  entirely  insufficient 
to  warrant  a  finding  that  the  delivery  was  to  McGrew  as 
the  vendor^s  agent,  that  it  was  conditional  upon  immedi- 
ate payment,  or  that  any  lien  had  been  reserved.  But 
aside  from  this  feature,  if  the  vendors  retained  the  title 
or  retained  a  lien,  it  was  upon  the  specific  com  which 
each  had  sold  and  which  had  not  been  paid  for.  They 
had  no  right  to  reclaim  an  equivalent  number  of  bushels 
out  of  a  large  quantity  of  com  in  bulk,  as  they  are  here 
attempting  to  do. 

It  is  contended  that  as  a  part  of  the  contract  whereby 
the  transfer  was  made  by  Sprague  &  Co.  to  Kingsley, 
Kingsley  promised  Sprague  &  Co.  to  pay  for  the  corn 
which  had  been  delivered  and  which  Sprague  &  Co.  had 
not  paid  for,  and  there  is  evidence  tending  to  support 
that  contention ;  but  it  is  wholly  irrelevant  to  the  issues 
in  this  case.     If  Kingsley  &  Co.,  or  Kingsley,  had  made 
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any  such  contract,  it  would  not  operate  to  reinvest  the 
vendors  with  the  title  with  which  they  had  parted,  nor 
would  it  create  a  lien  upon  the  com  which  they  had  sold; 
much  less  would  it  pass  to  them  the  title  or  create  a  lien 
in  an  equivalent  amount  of  corn  in  bulk  with  which  the 
corn  they  sold  had  been  commingled  by  their  own 
acts  and  with  their  knowledge  and  consent  The  facts 
referred  to  if  established  might  render  Kingsley  liable 
for  the  purchase  price  of  the  corn;  but  they  would  not 
defeat  Kingsley's  title  or  right  of  possession,  which  are 
the  questions  in  issue  in  this  action. 

Another  contention  is  that  the  transfer  from  Sprague 
to  Kingsley  was  fraudulent.  There  is  no  evidence  that 
it  was  made  with  any  intention  on  the  part  of  Sprague  & 
Co.  to  hinder,  delay,  or  defraud  their  creditors,  and  in- 
deed the  defendants  do  not  contend  that  any  such  inten- 
tion existed.  Even  if  the  transaction  were  fraudulent  in 
that  manner,  they  have  not  established  any  lien  as  cred- 
itors which  would  enable  them  to  take  advantage  of  the 
fact  The  argument  is,  however,  that  there  was  an  agree- 
ment whereby  Kingsley  &  Co.  were  not  only  to  pay 
Sprague  &  Co.'s  debts  as  a  portion  of  the  consideration, 
but  they  were  not  to  take  possession  of  the  corn  and  they 
were  to  permit  Sprague  &  Co.  to  continue  the  busi- 
ness. It  is  contended  that  their  subsequent  acts  showed 
that  they  did  not  at  the  time  intend  to  perform  these 
agreements.  The  legal  inference  from  these  facts,  if 
they  existed,  is  that  Sprague  &  Co.  have  a  right  of  action 
against  Kingsley  &  Co.  for  their  breach  of  the  contract, 
or  perhaps,  if  they  should  so  elect,  a  right  to  rescind; 
but  the  defendants  are  on  this  state  of  facts  again  con- 
fronted with  the  difficulty  that  they  have  no  lien  which 
permits  them  to  set  up  the  rights  of  Sprague  &  Co.  as 
against  the  plaintiff.  The  election  to  rescind  would  be- 
long to  Sprague  &  Co.,  and  not  to  unsecured  simple  con- 
tract creditors,  in  the  absence  of  proper  legal  proceed- 
ings to  assert  their  rights  as  creditors.  In  other  words, 
whether  there  was  fraud  such  as  to  avoid  the  transaction 
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on  behalf  of  creditors,  op  whether  there  was  fraud  on  the 
part  of  the  vendee  inducing  the  sale,  in  either  event  a 
general  creditor  would  have  no  right  to  take  the  law  into 
his  own  hands,  seize  a  certain  portion  of  his  debtor's 
goods  and  defend  an  action  of  replevin  on  that  ground, 
either  as  against  the  vendor  or  the  vendee.  A  creditor 
may  not  possess  himself  of  his  debtor's  property  and 
plead  the  indebtedness  in  defense  of  such  act  {Murphey 
V.  Virgin,  47  Neb.,  692.) 

There  are  other  assignments  of  eiTor  based  on  the 
facts  that  the  intervenors  asserted  a  common  claim  and 
proved  several  claims,  if  any;  that  the  verdict  was  in 
favor  of  all  the  defendants  for  the  total  of  the  sums  due 
each;  that  the  judgment  was  not  in  the  alternative,  as 
the  law  requires,  and  was  entered  on  behalf  of  only  three 
of  the  defendants  instead  of  according  to  the  verdict  on 
behalf  of  all.  We  deem  it  unnecessary,  however,  in  view 
of  the  conclusion  reached  as  to  the  sufficiency  of  the  evi- 
dence, to  consider  these  assignments. 

Rev£KSed  and  remandhd. 


State  of  Nebraska,  ex  rel.  William  H.  Puller,  v. 

Fred  B.  Beall,  District  Judge. 

Filed  June  16, 1896.    No.  8310. 

1.  Trial:  Vebdict.   A  verdict  which  responds  to  all  of  the  Issues  made 

by  the  pleadings  should  not  be  rejected  on  account  of  immaterial 
findings  or  recommendations  superadded  by  the  jury. 

2.  Kandamus:  Distbict  Judge:  Receiving  Verdict.   Where  a  verdict 

is  returned  which  is  sufficient  in  form  and  responsive  to  the  is- 
sues made  by  the  pleadings  it  is  the  duty  of  the  district  court  to 
receive  and  enter  it  of  record.  The  duty  in  that  regard  is  minis- 
terial, involving  no  judicial  or  discretionary  power,  and  may  ac- 
cordingly be  enforced  by  means  of  the  writ  of  mandamus  issued 
out  of  this  court. 
66 
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Original  application  for  mamhnmts  to  require  respond- 
ent to  receive  and  enter  of  record  a  verdict.     Writ  allowed. 

James  McXaiy^  for  relator. 

Post,  C.  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  require  the  respondent,  as  judge  of  the  district  court 
for  Webster  county,  to  receive  and  enter  of  record  the 
following  verdict: 

"J.  C.  Hartman,  Plaintiff, 

V. 

William  H.  Fuller,  Defendant. 

"We,  the  jury  in  this  case,  duly  impaneled  and  sworn, 
do  find  and  say  that  there  is  nothing  due  either  plaintiff 
or  defendant,  and  the  said  plaintiff  and  defendant  are  en- 
titled to  bear  proportionately  the  costs  of  this  action. 

"P.  J.  Spracher, 

"jPorewiaw." 

The  foregoing  verdict,  as  we  learn  from  the  record,  was 
returned  on  the  13th  day  of  December,  1894,  in  an  action 
then  pending  and  on  trial  before  said  court,  in  which 
John  C.  Hartman,  as  plaintiff,  claimed  from  the  defend- 
ant, William  H.  Fuller,  the  sum  of  |184.66  on  account, 
and  the  latter  sought  to  recover  the  sum  of  1431.33  on  a 
similar  cause  of  action  against  the  plaintiff.  Thereupon, 
according  to  the  admission  of  the  pleadings,  "the  court 
refused  to  accept  or  receive  said  verdict  and  refused  to 
send  said  jury  back  to  correct  the  said  verdict,  but  neg- 
lected and  refused  to  receive  the  same  and  summarily  dis- 
charged the  said  jury;  that  the  plaintiff  then  and  there 
objected  and  excepted  to  the  action  of  the  court  in  refus- 
ing to  receive  the  said  verdict,  and  insisted  that  the  ver- 
dict as  returned  by  the  jury  should  be  received  and  the 
(tlerk  ordered  to  enter  the  same  upon  the  records  of  said 
court,  which  the  court  refused  to  do."  It  is  further 
shown  that  the  relator,  as  defendant  in  the  above  entitled 
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action,  afterward  submitted  a  formal  request  for  judg- 
ment upon  said  verdict,  wliich  request  was  at  a  subse- 
quent  term  denied  and  the  cause  continued  for  trial  by 
the  court,  on  its  own  motion.  Although  the  subject  is 
not  wholly  free  from  doubt,  the  inference  we  draw  from 
the  record  is  that  the  verdict  was  by  the  respondent  held 
to  be  insufficient  in  form  and  substance  to  sustain  a  judg- 
ment for  either  party;  but  in  that  conclusion  of  the 
learned  district  judge  we  are  unable  to  concur.  The 
rule  appears  to  be  that  a  verdict  which  responds  to  all 
of  the  issues  submitted  should  not  be  rejected  on  account 
of  immaterial  findings  or  recommendations  superadded 
by  the  jury.  In  the  verdict  here  set  out  there  is  a  dis- 
tinct and  explicit  finding  with  respect  to  the  cause  of 
action  alleged  by  each  party,  and  the  attempted  appor- 
tionment of  the  costs  may  be  rejected  as  surplusage. 
(Parkinson  v.  AfcQuaidy  54  Wis.,  473;  Hancock  v.  Buckley^ 
18  Mo.  App.,  459;  State  v.  Knight,  46  Mo.,  83;  Foote  v. 
Woodicorth,  66  Vt,  216;  Tucker  v.  Cochran^  47  N.  H.,  54; 
Oraham  &  Waterman,  New  Trials,  136.) 

It  remains  to  be  determined  to  what  extent,  if  at  all^ 
this  court  will  assert  its  coercive  power  for  the  purpose 
of  controlling  the  action  of  the  district  court  in  the  dispo- 
sition of  the  verdict.  In  Lloyd  v.  Brincky  35  Tex.,  1,  cited 
by  the  relator,  it  was  held  that  the  trial  court  cannot 
upon  its  own  motion  set  aside  a  verdict  sufficient  in  form 
and  responsive  to  the  issues  made  by  the  pleadings,  and 
that  it  may,  by  means  of  the  writ  of  mandamus,  be  re- 
quired to  enter  judgment  in  such  case,  notwithstanding 
a  previous  order  setting  aside  the  verdict.  That  case 
cannot,  it  is  believed,  be  reconciled  with  Weber  v.  Kirken- 
dallj  44  Neb.,  766,  holding  that  the  power  is  inherent  in 
the  district  court,  as  a  court  of  general  jurisdiction,  to 
correct  errors  in  its  proceedings  upon  its  own  motion,  in 
the  absence  of  a  request  by  either  party  to  the  contro- 
versy. We  agree,  however,  with  the  Texas  court  that 
the  true  test  in  cases  where  it  is  sought  to  control  the 
actions  of  judicial  officers  is  whether  the  duty  sought  to 
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be  euforced  involves  the  exercise  of  their  judgment  and 
discretion.  Judge  Thompson,  in  his  work  on  Trials,  sec- 
tion 2636,  says:  "If  the  verdict  has  been  unanimoualy 
afi;reed  upon  by  the  jury,  reduced  to  writing  in  due  form, 
returned  by  the  jury,  and  regularly  presented  to  the 
court,  and  if  for  insufficient  reasons  the  court  refuses  to 
receive  and  record  the  same,  it  may  be  compelled  to  do 
so  by  a  mandamus  sued  out  in  a  tribunal  possessing  super- 
intending jurisdiction  over  it."  And  the  view  thus  stated 
finds  support  in  the  decisions  of  the  courts,  both  state  and 
national.  (See  State  v.  Knight^  supra;  Mnnkers  v.  Waiswu 
9  Kan.,  668;  Cortleyou  v.  Tm  Ei/cky  22  N.  J.  Law,  45; 
H (light  V.  Timxcrj  2  Johns.  [N.  Y.],  371;  Home  v.  Barney^ 
19  Johns.  [N.  Y.],  247;  Ex  parte  Bosttcicky  1  Cow.  [N.  Y.], 
143;  Hudson  v.  Parker,  156  U.  S.,  277.)  The  act  of  receiv- 
ing and  recording  a  verdict  when  returned  by  the  jury  is, 
it  appears  from  the  authorities  cited,  essentially  minis- 
terial, not  involving  the  exercise  of  any  discretion  on  the 
part  of  the  judge,  and  the  duty  in  that  regard  may  ac- 
cordingly, in  a  proper  case,  be  enforced  by  means  of  the 
writ  of  mandamus.  It  follows  that  the  writ  should  be 
allowed  as  prayed. 

Writ  of  mandamus  allowed. 


Okorge  Fox  et  al.,  appellees,  v.  Samuel  McClay  bt 

al.,  appellants. 

FiLKD  June  16, 1896.    No.  6510. 

1.  Exemptions:  Claimb  fob  Wages.    An  employe  who  80  far  retains 

the  control  of  the  work  in  hand  that  he  is  not  subject  to  the  di- 
rection of  his  employer  while  engaged  thereat  is  an  independent 
contractor  and  not  within  the  exception  of  section  531,  Civil  Code, 
relating  to  clerks',  laborers',  and  mechanics'  wages. 

2.  Judgments:  Ikjunotion.    Equity  will  not  interfere  to  prevent  the 

enforcement  of  a  judgment  on  account  of  mere  error  of  law. 
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3.  Homesteads:  Statutes.  The  act  of  1879,  entitled  "An  act  to  provide 
for  the  selection  and  disposition  of  homesteads,  and  to  exempt  the 
same  from  Judgment  liens,  and  from  attachment,  levy,  or  sale, 
upon  execution  or  other  process,"  is  complete  in  itself  and  em- 
braces the  entire  subject  indicated  by  its  title. 

4. : :  Claims  for  Wages.    The  provision  of  section   531, 

Civil  Code,  that  nothing  therein  contained  shall  be  construed  "as 
to  exempt  any  property  in  this  state  from  execution  or  attach- 
ment for  clerks',  laborers*,  or  mechanics'  wages,"  has  no  applica- 
tion to  property  exempt  as  a  homestead  under  the  laws  of  this 
state. 

5. : :  .    Section  1  of  the  act  of  1879  declares  that  the 

homestead  "shall  be  exempt  from  Judgment  liens  and  from  exe- 
cution and  forced  sale  except  as  in  this  chapter  provided."  The 
only  exceptions  therein  named  are:  (1)  Debts  secured  by  me- 
chanics', laborers',  and  vendors'  liens;  (^)  debts  secured  by  mort- 
gage executed  by  both  husband  and  wife  or  an  unmarried  claim- 
ant. Held,  That  the  provision  of  the  Code  relating  to  clerks', 
laborers',  and  mechanics'  wages,  If  applicable  to  homesteads,  was, 
so  far  as  it  conflicts  with  the  act  above  mentioned,  thereby  re- 
pealed. 

6.  Beiriew:  Sufficiency  of  Evidence.  Evidence  examined,  and  held 
to  sustain  the  finding  and  decree  of  the  district  court. 

Appeal,  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J. 

John  S.  Bishopy  for  appellants. 

Recfie  &  Gnlkeson  and  W.  B.  Comstocky  contra. 

Post,  C.  J. 

This  was  a  proceeding  in  equity  by  the  plaintiflFs, 
George  Fox  and  Ella  Pox.,  husband  and  wife,  in  the  dis- 
trict court  for  Lancaster  county,  against  Samuel  McClay, 
Wilbur  M.  Judd,  and  O.  Larsen,  and  from  a  decree  in 
their  favor  the  defendants  named  have  prosecuted  an 
appeal  to  this  court. 

The  facts  alleged  as  grounds  for  the  relief  sought  are 
substantially  as  follows:  In  the  month  of  Januarv,  1890, 
the  defendant  Larsen  procured  the  entry  by  S.  T.  Coch- 
ran, a  justice  of  the  peace  for  Lancaster  county,  of  a  judg- 
ment against  tlio  said  Gi^orge  Fox  in  the  sum  of  $7.90, 
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and  (*o8t8  of  suit,  taxed  at  f3.85;  that  the  indebtedness 
upon  which  such  judgment  was  rendered  wa8  for  a  pair 
of  boots  before  that  time  purchased  by  the  said  George 
Fox  from  the  plaintiff  therein,  and  that  no  part  thereof 
was  for  work  and  labor;  but  for  the  purpose  of  fraudu- 
lently deceiving  the  said  justice,  and  in  order  to  deprive 
the  said  George  Fox  and  his  family  of  the  exemptions 
provided  by  statutes  of  this  state,  said  Larsen  falsely 
represented  said  indebtedness  to  be  for  work  and  labor, 
and  thereby  procured  a  finding  to  that  effect  to  be  made 
and  entered  in  connection  with  the  judgment  aforesaid; 
that  a  transcript  of  said  judgment  was  thereafter  filed 
in  the  office  of  the  clerk  of  the  district  court  for  Lancaster 
county  and  an  execution  issued  for  the  satisfaction 
thereof,  by  virtue  of  which  the  said  McClay,  as  sheriff,  on 
the  6th  day  of  January,  1891,  sold  to  the  defendant  Judd, 
for  the  sum  of  f  1,  lot  16,  block  5,  in  East  Park  Addition, 
in  the  city  of  Lincoln,  which  was  at  the  date  of  said  judg- 
ment, and  still  is,  the  homestead  of  the  plaintiffs  and 
their  family,  and  as  such  has  been  continuously  occupied 
by  them,  and  that  on  the  16th  day  of  March,  1891,  a  deed 
was  executed  by  the  said  sheriff  whereby  he  pretended  to 
convey  to  said  Judd  the  premises  above  described;  that 
on  the  18th  day  of  May,  following,  the  defendant  last 
named,  claiming  title  to  said  premises  by  virtue  of  the 
aforesaid  sheriff's  deed,  lodged  with  a  justice  of  the  peace 
for  said  county  a  complaint  alleging  that  he  was  entitled 
to  the  possession  thereof,  but  that  the  plaintiffs  herein 
unlawfully  and  forcibly  detained  the  same;  that  plaint- 
iffs failed  to  appear  and  defend  in  that  proceeding  by 
reason  of  a  mistake  respecting  the  hour  set  for  the  hear- 
ing thereof,  whereby  judgment  was  rendered  against 
them  in  their  absence  for  the  restitution  of  the  premises 
and  for  costs  of  suit,  and  which  the  said  justice  refuses 
upon  their  motion  to  set  aside  and  vacate;  that  a  writ  of 
restitution  was  subsequently  issued  and  placed  in  the 
hands  of  said  sheriff,  and  which  he  now  threatens  to 
execute,  by  removing  the  plaintiffs  and  their  children 
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from  said  premises  and  putting  said  Judd  in  possession 
thereof  pursuant  to  the  judgment  last  mentioned.  It  is 
further  alleged  that  the  real  estate  described,  the  title  of 
which  is  in  the  said  Ella  Fox,  is  of  the  value  of  f  1,500 
only,  and  is  accordingly  exempt  to  the  plaintiffs  as  a 
homestead  under  the  laws  of  this  state.  The  prayer  is 
that  the  judgment  first  above  mentioned  be  declared  null 
and  void ;  that  the  sale  and  deed  to  the  defendant  Judd, 
as  well  as  the  judgment  of  restitution,  be  canceled  and 
set  aside  and  the  defendants  forever  enjoined  from  assert- 
ing title  or  right  of  possession  under  and  by  virtue  of  said 
judgment  or  proceedings  thereunder.  The  defendants 
Judd  and  McClay  answered,  alleging  that  the  judgment 
first  mentioned  was  rendered  for  work  and  labor  before 
that  time  performed  by  Larsen,  upon  due  notice,  and  is 
in  all  respects  regular  and  valid;  that  subsequent  to  the 
sale  by  the  sheriff  of  the  property  in  dispute  the  plaintiffs 
herein  joined  in  resisting  the  confirmation  thereof,  on 
the  ground  that  said  property  was  their  homestead, 
which  objection,  although  supported  by  plaintiffs'  own 
affidavits,  was  overruled  and  the  sale  in  due  form  con- 
firmed, which  order  remains  in  full  force  and  effect  and  is 
an  adjudication  of  the  issue  thus  presented.  The  other 
allegations  of  the  petition  are  put  in  issue  by  the  answer. 
The  reply  is  a  general  denial. 

The  question  first  claiming  attention  is  that  of  the 
validity  of  the  original  judgment,  upon  which  the  subse- 
quent proceedings  depend.  We  quite  agree  with  counsel 
for  plaintiffs  that  Larsen  was  not  within  the  exception 
contained  in  section  531  of  the  Code,  providing  that  noth- 
ing therein  contained  shall  be  construed  as  exempting 
"any  property  in  the  state  from  execution  or  attachment 
for  clerks',  laborers',  or  mechanics'  wages,"  etc.  The 
claim  upon  which  that  judgment  rests  was,  as  we  have 
seen,  the  price  of  a  pair  of  boots,  and  which,  as  the  record 
discloses,  were  manufactured  by  Larsen  upon  the  written 
order  of  the  plaintiff  George  Fox;  but  the  relation  of  the 
former  to  the  latter  was  that  of  an  independent  contractor. 
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and  not  that  of  master  and  servant  as  contemplated  by 
the  statute.  In  Lang  v.  SimrrumSy  64  Wis.,  529,  the  test  was 
held  to  be  whether  one  claiming  rights  under  the  statute 
retains  the  entire  control  of  the  work  to  be  done,  or 
whether  he  is  subject  to  the  control  and  direction  of  the 
other  party;  that  if  a  servant  or  employe  occupies  such 
relation  toward  his  employer  that  the  latter  can  control 
and  direct  him  while  en<xaged  in  the  work  in  hand,  he  is 
within  the  protection  of  the  statute  exempting  wages; 
otherwise  not.  The  rule  thus  stated  appears  altogether 
reasonable  and  just,  and  is  fully  supported  by  the  numer- 
ous authorities  to  which  reference  is  made  in  the  case 
above  cited.  There  is,  however,  a  fatal  objection  to  the 
reasoning  of  plaintiffs  with  respect  to  this  branch  of  the 
case,  viz.,  the  failure  of  George  Fox  to  exhaust  his  rem- 
edy before  the  justice  of  the  peace.  He  was  notified  that 
he  had  been  sued  by  Larsen  on  account  for  work  and 
labor,  but  permitted  judgment  to  be  entered  agaiiist  him 
by  default,  and  which,  although  obviously  erroneous,  is 
not  void  in  the  sense  that  it  can  be  impeached  in  a  purely 
collateral  proceeding. 

It  is  shown  by  the  record  that  the  property  in  contro- 
versy was,  at  and  prior  to  the  date  of  the  levy  thereon, 
held  by  George  Fox  under  and  by  virtue  of  a  contract 
of  purchase  from  one  Huff,  and  that  pending  the  sub- 
sequent proceedings  he  assigned  said  contract  to  his  wife, 
Ella  Fox,  who  procured  its  cancellation  and  the  execu- 
tion of  a  new  agreement,  in  her  own  name,  by  said  Huff. 
It  is  from  the  foregoing  facts  argued  that  Ella  Fox 
took  subject  to  the  levy  to  satisfy  the  judgment  against 
her  husband,  and  was  not,  therefore,  a  necessary  party  to 
the  confirmation  proceeding.  There  would  have  been 
some  force  in  that  argument  provided  the  judgment 
against  George  Fox  had  been  a  lien  upon  the  property  in 
controversy;  but,  as  clearly  established  by  the  proofs, 
said  premises  were  during  all  of  the  time  in  question 
actually  occupied  by  the  plaintiffs  and  their  family  as  a 
homestead,  and  were  exempt  to  them  under  the  provi- 
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Bions  of  chapter  86,  Compiled  Statutes.  {Schribar  v.  Piatt, 
19  Neb.,  625;  Giles  v.  Miller,  36  Neb.,  346;  Baumann  v. 
Frame,  37  Neb.,  807.)  The  provision  of  the  Code  except- 
ing clerks',  laborers',  and  mechanics'  wages  from  the 
operation  of  the  exemption  laws  of  the  state  appears  in 
the  Revised  Statutes  of  1866.  The  provision  exemptin^^ 
homesteads  is  found  in  the  act  approved  February  26, 
1879,  entitled  "An  act  to  provide  for  the  selection  and  dis- 
position of  homesteads,  and  to  exempt  the  same  from 
judgment  liens,  and  from  attachment,  levy,  or  sale,  upon 
execution  or  other  process"  (Session  Laws,  1879,  p.  57), 
section  1  of  which,  after  defining  the  homestead,  declares 
that  it  "shall  be  exempt  from  judgment  liens  and  from 
execution  or  forced  sale,  except  as  in  this  chapter  pro- 
vided." The  only  exceptions  therein  appearing  are  those 
enumerated  in  section  3,  viz.:  (1)  Debts  secured  by  me- 
chanics', laborers',  or  vendors'  liens;  (2)  debts  secured 
by  mortgage  executed  and  acknowledged  by  both  hus- 
band and  wife,  or  an  unmarried  claimant.  The  act  last 
mentioned  is,  as  indicated  by  its  title,  complete  in  itself 
and  embraces  the  entire  subject-matter  of  the  selection, 
exemption,  and  disposition  of  the  homestead.  Granting, 
therefore,  that  the  foregoing  provision  of  the  Coderelating 
to  clerks',  laborers',  and  mechanics'  wages  was  intended 
to  apply  to  property  otherwise  exempt  as  a  homestead, 
it  is  in  radical  conflict  with  section  1  of  the  act  of  1879 
and  was  thereby  repealed  by  implication.  {Bronie  v.  Ctini' 
ing  County,  31  Neb.,  362;  State  v.  Benton,  33  Neb.,  823; 
State  V.  Bemis,  45  Neb.,  724.)  Nor  can  the  fact  that  the 
same  provision  is  found  in  the  act  of  1887,  amendatory 
of  section  531  of  the  Code,  be  regarded  as  material,  since 
the  evident  purpose  of  that  measure  is  to  limit  the  amount 
of  property  exempt  in  certain  cases,  and  by  no  reasonable 
construction  can  it  be  said  to  affect  the  statute  relating 
to  homesteads. 

But  the  proposition  most  relied  upon  by  defendants  is 
that  the  question  whether  or  not  the  Larsen  judgment 
was  a  lien  upon  the  premises  was,  by  the  order  of  conflr- 
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uiation,  determined  adversely  to  the  plaintiffs.  It  shonld 
be  observed  that  the  alleged  appearance  in  that  proceed- 
ing by  Ella  Fox  is  put  in  issue  by  the  answer,  and  among 
other  findings  of  the  district  court  is  the  following:  "The 
said  Ella  Fox  was  not  a  party  to  the  action  and  not  a 
party  to  th^  confirmation  proceedings  under  said  sale, 
and  was  not  concluded  by  such  confirmation."  The  rec- 
ord shows  that  Mrs.  Fox,  by  attorney,  on  January  28, 
1891,  objected  to  the  confirmation  on  the  following 
grounds:  "(1)  She  is  the  owner  of  the  premises  and  the 
execution  was  not  issued  for  the  satisfaction  of  any  judg- 
ment against  her;  (2)  the  execution  defendant,  George 
Fox,  has  no  interest  in  said  premises;  (3)  the  confirmation 
of  the  sale  and  the  re<-ording  of  a  sheriff's  deed  will  cast 
a  cloud  upon  her  title,"  and  which  objections  were  sup- 
ported by  affidavits  of  the  plaintiffs  herein.  On  the  other 
hand,  it  is  shown  by  the  testimony  of  the  plaintiffs  that 
the  appearance  in  the  name  of  Mrs.  Fox  was  wholly  un- 
authorize<l,  and  that  the  affidavits  mentioned  were  by 
them  intended  to  be  used  in  support  of  like  objections  in- 
terposed by  the  said  George  Fox.  The  finding  in  favor 
of  the  plaintiffs,  based  upon  the  foregoing  evidence, 
which  is  undisputed  except  by  the  record  above  referred 
to,  must  for  the  purpose  of  this  proceeding  be  accepted 
as  conclusive.  The  single  question  presented  upon  the 
final  analysis  of  the  cause  by  the  district  court  was  that 
of  the  veracity  of  the  plaintiffs,  and  which,  as  is  obvious 
from  the  result,  was  resolved  in  their  favor. 

The  decree  is  in  accordance  with  the  proofs  and  will  be 
affirmed.  We  may  add  that  counsel  for  defendants,  by 
failing  to  discuss  the  effect  of  the  judgment  against  the 
plaintiffs,  in  the  proceeding  for  the  forcible  detention  of 
the  property,  have  rendered  unnecessary  an  examination 

of  that  subject. 

Affirmed. 
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HoMB  Fire  Insuranob  Company  v.  Stanislaus 

OABBAOZ.  g    827 

Filed  June  16, 1896.    No.  6611. 

1.  Insurance:  Failure  to  Pay  Premium  Note:  Effect.   An  insurance 

company  may  by  Its  policy  provide  that  upon  the  failure  ot  the 
insured  to  pay  in  full  at  maturity  a  premium  note  therein  de- 
scribed said  policy  shall  lapse  and  remain  inoperative  while  such 
note  r^nains  unpaid,  and  such  condition,  unless  waived,  is  a  com- 
plete defense  to  an  action  by  the  insured  for  a  loss  during  the 
period  of  default. 

2.  Principal  and  Agent:  Delegation  of  Authority.    Authority  con- 

ferred upon  an  agent  requiring  the  exercise  by  him  of  special 
skill,  judgment,  or  discretion  cannot,  in  the  absence  of  a  known 
usage,  unless  Justified  by  the  necessities  of  the  case,  without  the 
consent  of  the  principal,  be  delegated  to  another. 

Error  from  the  district  court  of  Valley  county.  Tried 
below  before  Thompson,  J. 

Jacob  Fawcett  and  Oreene  &  Breckenridgey  for  plaintiff  in 
error. 

A.  M.  Rabbins^  contra. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Valley 
county,  where  the  defendant  in  error  as  plaintiff  was  per- 
mitted to  recover  for  the  value  of  three  mares,  one  mule, 
and  one  two-year-old  colt,  being  property  covered  by  the 
policy  of  insurance,  which  is  the  basis  of  the  action. 

Of  the  several  allegations  of  error  one  only  needs  be 
noticed  at  this  time.  In  the  policy  introduced  in  evi- 
dence we  observe  the  following  condition:  "It  is  hereby 
understood  that  if  the  premium  is  not  paid  in  cash  at  the 
time  of  making  the  application  for  this  insurance,  and  a 
note,  notes,  or  obligation  is  given  for  the  whole  or  a  part 
of  the  premium  on  this  policy  of  insurance,  that  it  is  a 
condition  of  the  acceptance  of  such  application,  and  the 
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isBue  of  this  policy ,  that  such  note,  notes,  or  obli^tion 
shall  be  promptly  paid  when  due — ^time,  as  to  such  pay- 
ment, being  the  essence  of  the  acceptance  of  such  note, 
notes,  or  obligation,  and  the  issuing  of  this  policy,  and  if 
not  paid  when  due,  this  policy  shall  lapse  at  the  maturity 
of  said  note,  notes,  or  obligation,  and  cease  to  be  in  force, 
and  be  and  remain  inoperative  while  past  due  and  un- 
paid, and  until  such  past  due  note,  notes,  or  obligation  is 
fully  paid,  and  this  company  shall  not  be  liable  during 
such  default,  and  no  demand  or  legal  action  on  the  part 
of  this  company  to  secure  it  or  enforce  payment,  shall  be 
construed  as  reviving  the  policy.  The  payment  after 
maturity  of  such  note,  notes,  or  obligation,  in  whole  or  in 
part,  and  its  acceptance  and  retention  by  this  company, 
shall  not  render  this  company  liable  for  any  loss  occur- 
ring after  the  maturity  of  such  note,  notes,  or  obligation, 
and  while  the  same  or  any  part  thereof  remain  past  due 
and  unpaid,  nor  shall  such  subsequent  payment  and  its 
retention  by  this  company  be  construed  to  be  retroactive, 
or  to  extend  the  policy  beyond  its  original  term,  or  be 
deemed  a  waiver  of  any  condition  in  the  policy,  applica- 
tion, or  note.  The  actual  payment  of  such  past  due  note, 
notes,  or  obligation  to  the  company  or  its  authorized  col- 
lector having  such  note  in  his  possession  for  collection, 
revives  the  policy  as  to  such  note,  notes,  or  obligation, 
from  and  after  the  date  of  such  payment,  and  its  receipt 
by  said  company."  On  the  part  of  the  defendant  below 
it  was  shown  that  a  note  of  f  11.50,  the  consideration  for 
said  policy,  matured  January  1, 1890,  and  on  October  27, 
following,  said  note  remaining  wholly  unpaid,  suit  was 
commenced  thereon.  On  the  1st  dav  of  November  said 
action  was  dismissed  before  judgment,  upon  the  execu- 
tion of  a  new  note  for  |17.85,  due  forty  days  after  date, 
being  the  amount  of  the  note  first  described,  with  interest 
and  costs  expended  and  incurred  in  the  prosecution  of 
said  action  by  the  defendant  in  error.  The  last  men- 
tioned note  was  taken  by  Mr.  Coffin,  whose  relation  to 
the  plaintiff  in  error  was  that  of  an  attorney  and  coUec- 
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tion  agent,  as  "collateral"  to  the  note  for  |11.50,  and  is  so 
desi<;nated  by  an  indo^'sement  thereon.  It  also  contained 
the  following  interlineation,  apparently  in  the  same  hand 
as  the  other  writing  thereon,  viz.:  "This  note  does  not 
revive  policy."  An  attempt  was  made  to  prove  that  the 
words  quoted  were  added  without  the  consent  of  the 
maker,  subsequent  to  the  execution  and  delivery  of  the 
note,  but  with  what  success  it  is  needless  to  determine, 
for  reasons  hereafter  appear.  The  loss,  as  shown  by  the 
proofs,  occurred  by  fire  on  the  19th  day  of  December, 
1890,  subsequent  to  the  maturity  of  the  second  or  collat- 
eral note  and  at  which  time  the  said  premium  was  wholly 
unpaid,  wherefore  it  is  argued  that  the  policy  had  by 
virtue  of  the  fotegoing  stipulation  lapsed  and  remained 
inoperative  up  to  and  including  the  date  mentioned. 

A  provision  similar  to  that  relied  upon  was  held  by 
this  court  in  Phonix  Ins.  Co.  v.  Bachelderj  32  Neb.,  490,  and 
same  case  39  Neb.,  95,  to  be  reasonable,  and  a  complete 
defense  to  an  action  for  a  loss  which  occurred  during  the 
period  of  default.  We  have  no  doubt  of  the  soundness 
of  the  conclusion  there  stated,  which  is  in  accord  with  the 
decided  weight  of  authority,  if  indeed  there  can  be  said  to 
exist  a  diversity  of  opinion  upon  the  subject.  But  an 
attempt  was  made  to  prove  a  waiver  of  the  foregoing  con- 
dition of  the  policy  by  an  extension  of  time  for  payment 
of  the  collateral  note.  In  support  of  that  contention  the 
defendant  in  error  testified  to  a  conversation  relating  to 
said  note,  the  day  preceding  its  maturity,  with  Mr.  C5of- 
tin's  clerk  and  stenographer.  Miss  McMahon,  in  which  the 
latter  agreed  to  extend  the  time  for  payment  thereof 
until  January  1.  He  is,  however,  contradicted  by  Miss 
McMahon,  who  testified  that  the  defendant  in  error, 
about  the  time  in  question,  called  at  the  office  in  which 
she  was  employed  and  spoke  about  an  extension  of  his 
note,  but  was  referred  by  her  to  Mr.  Coffin  as  the  only 
person  having  authority  to  grant  his  request.  The  dis- 
trict court  should,  we  think,  have  directed  a  verdict  for 
the  plaintiff  in  error  without  regard  to  the  testimony  of 
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the  last  named  witness,  since  there  is  an  evident  failure 
of  proof  upon  the  issue  of  a  waiver.  Mr.  Co£Bn  was,  it 
^may  be  assumed,  authorized,  in  behalf  of  the  plaintiff  in 
error,  to  allow  the  extension  sought,  but  such  authority 
implies  the  exercise  of  a  judgment  or  discretion  which  in 
the  absence  of  a  known  usage,  unless  justified  by  the 
necessities  of  the  case,  cannot  without  the  consent  of  the 
principal  'be  by  an  agent  delegated  to  another.  {Furnas^ 
Irish  &  Co.  V.  Frankman,  6  Neb.,  429;  Commercial  Bank  of 
Jjake  Erie  v.  NorUm^  1  Hill  [N.  Y.],  501;  Titus  v.  Cairo  &  F, 
R.  Co.y  46  N.  J.  Law,  393;  Ruthven  v.  American  Fire  Ins  Co., 
60  N.  W.  Rep.  [la.],  663;  Mechem,  Agency,  sec.  186,  and 
cases  cited.  Had  Miss  McMahon  been  in  this  instance 
expressly  authorized  by  Mr.  Coffin  to  allow  the  alleged 
extension,  her  act  in  that  behalf  would  not,  in  view  of 
foregoing  authorities,  conclude  the  plaintiff  in  error  in 
the  absence  of  a  subsequent  ratification  concerning  which 
the  record  is  silent. 

Kkveksed  and  remanded. 
Harrison,  J.,  not  sitting. 


dS  m  H-  ^'  Spaitlding  v.  J.  Sherburne  Johnson. 

Filed  June  16, 1896.    No.  6682. 

1.  Chattel  Mortgages:  Failube  to  Register:   Rights  of  Creditors. 

a  mortgage  of  chattels,  where  the  mortgagor  is  permitted  to  re- 
tain the  exclusive  possession  and  control  of  the  property  con- 
veyed, is  void  as  against  creditors  of  such  mortgagor  unless  filed 
for  record  as  required  by  section  14,  chapter  32,  (Compiled  Statutes. 
(Farmers  &  Merchants  lUtnk  of  York  r.  Anthony,  39  Neb.,  343.) 

2.  Review:  Transcript:  JiiixiMENT  by  Consent.    Where  a  transcript 

shows  the  filing  before  a  justice  of  the  peace  of  a  bill  of  particu- 
lars in  due  form,  accompanied  by  a  demand  for  judgment 
against  the  defendant,  and  an  acknowledgment  by  the  latter,  in 
writing,  of  the  indebtedness  alleged,  with  a  request  for  the  entry 
of  judgment  therefor,  the  assent  of  the  plaintiff,  although  not  af- 
_  firmatively  appearing,  will  be  presumed,  particularly  where  he  is 
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shown  to  haye  subsequently  procured  an  execution  to  be  issued 
for  the  satisfaction  of  the  judgment  so  rendered. 

Error  from  the  district  court  of  Madison  county. 
Tried  below  before  Jackson,  J. 

John  R.  HaySy  for  plaintiff  in  error. 
Phelps  d  S<ibinj  contra. 

Post,  C.  J. 

This  case  involves  the  right  of  possession  of  a  stock  of 
drugs  and  store  fixtures,  the  defendant  in  error,  plaintiff 
below,  claiming  under  a  chattel  mortgage  executed  by 
one  Moore,  and  the  plaintiff  in  error  claiming  by  virtue 
of  five  executions  to  satisfy  as  many  different  judgments 
against  the  mortgagor  named.  There  was  a  trial  before 
the  district  court  for  Madison  county,  resulting  in  a  ver- 
dict and  judgment  for  the  plaintiff  below,  which  has  been 
removed  into  this  court  for  review  by  means  of  the  peti- 
tion in  error  of  the  unsuccessful  party. 

The  facts  out  of  which  the  controversy  arose  are,  briefly 
stated,  as  follows:  The  defendant  in  error,  in  the  month 
of  January,  1889,  sold  to  said  Moore  the  stock  of  drugs  in 
dispute,  receiving  therefor  the  sum  of  |550  in  cash  and 
trade  and  twelve  notes  amounting  in  the  aggregate  to 
fl,750,  the  first  of  which  was  payable  six  months  after 
date  and  one  maturing  every  six  months  thereafter. 
Moore,  for  the  purpose  of  se(*uring  said  notes,  executed 
to  the  defendant  in  error  a  mortgage  covering  the  prop- 
erty in  controversy,  expressly  reserving  the  possession 
thereof,  and  containing  a  power  of  sale  in  the  following 
words:  "Permission  being  hereby  granted  to  sell  in  au 
ordinaiy  business  way  from  above  stock,  provided  stock 
be  not  reduced  below  $2,000."  That  mortgage  is,  it  is  con- 
ceded, by  reason  of  the  power  of  sale  therein  contained, 
void  as  to  creditors  of  the  mortgagor.  On  November  12, 
1890,  there  were  outstanding  eleven  of  the  notes  above 
described,  which  were  satisfied  by  the  execution  by  Moore 
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of  a  note  for  the  amount  thereof,  to-wit,  f  1,800,  payable 
to  the  order  of  the  defendant  in  error  one  day  after  date. 
To  secure  the  note  last  described,  Moore,  on  the  same  day, 
to-wit,  November  12,  1890,  executed  in  favor  of  the  de- 
fendant in  error  a  second  mortgage  upon  the  stock  of 
drugs  aforesaid,  and  which  was  filed  for  record  Novem- 
ber 14  at  2  o^clock  P.  M.  The  mortgage  last  mentioned 
contains  no  such  provision  as  that  above  quoted  and  ap- 
pears to  have  been  given  in  consequence  of  the  recognized 
invalidity  of  the  one  first  executed,  there  being  no  agree- 
ment for  a  change  of  possession,  the  mortgagor  remain- 
ing in  charge  of  the  stock  and  selling  therefrom  in  due 
course  of  business  until  dispossessed  by  the  plaintiff  in 
eiTor  as  hereafter  shown.  On  November  13,  1890,  judg- 
ments were  recovered  against  Moore,  the  mortgagor,  as 
follows:  In  favor  of  Home  Miller  for  |175.25,  and  in  favor 
of  Homeck,  Hess  &  Moore  for  1151.36  and  |1T9.59;  and 
on  November  14,  judgments  were  recovered  against  the 
same  party  by  A.  Ounther  for  |141.64,  and  the  Citizens 
National  Bank  for  |105.  Executions  were  immediately 
issued  for  the  satisfaction  of  the  said  judgments,  and  on 
the  afternoon  of  the  13th  the  property  in  controversy  was 
thereunder  seized  by  the  plaintiff  in  error  as  constable; 
and  on  the  morning  of  the  14th  a  further  levy  was  made 
to  satisfy  the  judgment  rendered  on  that  day.  On  No- 
vember 20  this  action  of  replevin  was  instituted  by  the 
defendant  in  error  and  prosecuted  to  judgment  with  the 
result  stated. 

The  only  assignment  of  the  petition  in  error  which  we 
shall  notice  is  that  relating  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  judgment  complained  of.  As  has 
been  observed,  the  several  levies  were  fully  completed, 
and  the  plaintiff  in  error  was  in  possession  by  virtue 
thereof  when  the  second  mortgage  was  filed  for  record. 
The  case  is  therefore  directly  within  the  rule  announced 
in  Farmers  d  Merchants  Bank  of  York  v.  Anthony ^  39  Neb., 
343,  and  must  be  governed  thereby.  It  is  said  in  that 
<'ase,  quoting  from  the  syllabus:   "When  the  possession 
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of  property  described  in  a  chattel  mortgage  remains  with 
the  mortgagor,  and  the  mortgage,  or  a  copy  thereof,  is  not 
filed  as  required  by  section  14,  chapter  32,  Compiled 
statutes,  the  mortgage  is  absolutely  void  as  to  creditors 
of  the  mortgagor,  no  matter  whether  they  have  actual 
notice  of  the  mortgage  or  not"  It  is  unnecessary  to 
elaborate  upon  what  is  there  said.  It  is  sufficient  that 
the  conclusion  stated  is  fully  supported  by  the  authori- 
ties cited,  and  in  harmony  with  the  plain  provision  of  the 
statute. 

It  is,  however,  contended  that  the  judgments  above  de- 
scribed are  void,  and  that  the  plaintiff  in  error  was  ac- 
cordingly a  trespasser,  without  any  right  to  the  posses- 
sion of  the  property  levied  upon;  but  to  that  proposition 
we  cannot  agree.  The  records  in  question  are  substan- 
tially alike  and  of  which  one  is  here  set  out: 

"Before  George  N.  Beels,  Justice  of  the  Peace  for 

Madison  County. 

^*KoME  Miller,  PlaintiflF, 

y. 
O.  S.  Moore,  Defendant. 

"November  13,  1890,  plaintiff  filed  bill  of  particulars 
claiming  the  sum  of  |175.25  on  account  for  rent.  At  the 
same  time  the  defendant  filed  his  written  statement  as 
follows  [omitting  caption]: 

"  ^Comes  now  the  defendant  O.  S.  Moore  and,  waiving 
the  issuance  and  serving  of  summons  herein,  admits  that 
h(^  is  indebted  to  the  plaintiff  Bome  Miller  on  the  account 
set  out  in  the  bill  of  particulars,  in  the  sum  of  |175.25, 
and  consents  that  judgment  may  be  entered  against  him 
for  that  amount. 

"  *Dated  Norfolk,  Nebraska,  this  November  13, 1890. 

"  *0.  S.  MOORB.' 

"It  is  therefore  considered  that  the  plaintiff  have  and 
recover  from  the  defendant  the  sum  of  |175.25,  together 
with  the  costs  of  this  action,  taxed  at  f  2. 

"Qborge  N.  Beels, 

^^Justice  of  the  Pea^x.^ 
57 
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In  Mercer  v.  Jamea^  6  Neb.,  406,  one  Woods,  the  maker 
of  a  promissory  note,  voluntarily  appeared  before  a  jus- 
tice of  the  peace,  acknowledged  his  indebtedness  to  the 
plaintiff  on  said  note,  and  consented  to  the  entry  of  judg- 
ment for  the  amount  due  thereon,  which  was  accordingly 
there  done.  It  was  held  that  the  plaintiff's  assent,  al- 
though not  affirmatively  shown  by  the  transcript,  should 
be  presumed  from  the  fact  that  he  procured  a  satisfaction 
of  the  judgment  by  an  execution,  levy,  and  sale  of  the 
defendant's  property.  That  case  was  followed  and  ap- 
proved in  Flanagan  v.  Continental  Ins,  Co.y  22  Neb., 235,  and 
must  be  accepted  as  the  law  of  this  state.  It  follows  that 
for  the  reason  stated  the  judgment  of  the  district  court 
must  be  reversed  and  the  cause  remanded. 


Rbysbsiid. 


48  834 
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Kingman  &  Company  v.  Wbiser  Brothers. 

Filed  June  16, 1896.    No.  6661. 

Attachment  Against  Defendants  Charg^  with  Fraudulently  Dis- 
posing of  Their  Property:  Ordbb  Dischabgino  Attachment: 
Review.  The  evidence  examined,  «nd  Jield  insufficient  to  sustain 
the  finding  and  judgment  of  the  trial  court. 


Error  from  the  district  court  of  Thurston  county. 
Tried  below  before  Norris,  J. 

James  H.  Mcintosh^  for  plaintiffs  in  error. 

References:  Smith  v.  Sands,  17  Neb.,  498;  Beats  v.  Flynn, 
25  Neb.,  578;  Kellogg  i\  Richardson^  19  Fed.  Rep.,  70; 
Smith  V.  Howard,  20  How.  Pr.[N.  Y.],121;  O'Neil  v.  SalnKm, 
25  How.  Pr.  [N.  Y.],  246. 

T.  M.  Franse  and  A.  C.  Abbott,  contra. 

References:  Kier stead  v.  Brown,  23  Neb.,  595;  Eldridgc 
t\  Bar  greaves,  30  Neb.,  638;  Shcrer  v.  Piper,  26  O.  St.,  478; 


Vol.48]  JANUARY  TERM,  1896.  835 


Kingman  y.  Weiser. 


Jones  V.  Foxally  13  Eng.  L.  &  Eq.,  140;  Mayer  v.  ZingrCy  18 
Neb.,  458;  Holland  v.  Commercial  Nat.  Banky  22  Neb.,  583; 
Johnson  v.  SteelCy  23  Neb.,  82;  Grimes  v.  Farrington^  19 
Neb.,  44;  Armstrong  v.  Cooky  54  N.  W.  Bep.  [Mich.],  873; 
Caulfield  t?.  Bittingery  37  Neb.,  542. 

Habrison,  J. 

Plaintiffs  instituted  an  action  against  defendants,  or 
the  firm  of  which  they  were  members,  in  the  district  court 
of  Thurston  county,  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note  executed  by  the  firm  and  deliv- 
ered to  plaintiffs,  and  caused  a  writ  of  attachment  to  issue 
in  such  action,  the  grounds  therefor,  as  stated  in  the  at- 
tachment aflSidavit,  being  as  follows:  "That  the  said  de- 
fendants are  about  to  convert  their  property,  or  a  part 
thereof,  into  money  for  the  purpose  of  putting  it  beyond 
the  reach  of  their  creditors;  and  that  they  have  assigned, 
removed,  and  disposed  of  their  property,  or  a  part  thereof, 
with  the  intent  to  defraud  their  creditors,  and  that  they 
have  property  and  rights  of  action  which  they  conceal.'' 
The  writ  was  issued  and  levied  on  certain  property  as  the 
property  of  the  defendant  firm.  In  the  action,  subse- 
quently to  the  issue  and  levy  of  the  writ,  a  motion  to  dis- 
charge the  attachment  was  filed  for  the  partnership,  the 
reason  assigned  being  that  the  statements  contained  in 
the  affidavit  were  untrue.  On  a  hearing  of  the  motion  it 
was  sustained  and  the  attachment  ordered  discharged. 
Plaintiffs  filed  a  bond  and  removed  the  attachment 
branch  of  the  case  to  this  court  for  review  of  the  proceed- 
ings of  the  trial  court  therein.  The  sole  question  pre- 
sented for  determination  is,  Was  there  sufficient  evidence 
to  sustain  the  findings  of  the  trial  judge  on  which  was 
based  the  order  discharging  the  attachment,  viz.,  that 
the  allegations  of  the  affidavit  in  attachment  were  not 

true? 

It  appears  that  on  and  prior  to  the  24th  of  October, 
1893,  James  and  John  Weiser  were  partners  in  and  con- 
ducting a  retail  hardware  business  and  store  in  Pender, 
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Nebraska,  and  also  dealing  in  agricultural  implements; 
that  on  or  about  the  date  mentioned  the  firm  negotiated 
a  sale  or  made  a  transfer  of  the  business,  stock  of  hard- 
ware, and  agricultural  implements  to  one  Bender,  the 
consideration  to  be  received  by  the  firm  being  a  tract  of 
land  containing  294  acres,  situate  in  Cuming  county,  this 
state.  Of  this  land  about  thirty  acres  were  under  culti- 
vation, and  there*  were  buildings  on  the  land,  viz.,  a  frame 
house  l(>x28  feet  and  some  small  sheds.  This  land  was 
purchased  by  Bender,  July  25, 1893,  for  the  sum  of  f5,076, 
it  being  entirely  a  time  sale,  the  whole  consideration  be- 
ing divided  into  payments  to  be  made  at  stated  dates 
subsequent  to  the  time  of  sale,  ending  with  January  1, 
1S97.  In  October,  1893,  the  land  was  accepted  in  the 
tra<le  for  the  stock  of  hardware,  etc.,  at  a  valuation  of 
$1 2,076.  Tlie  stock,  which  inventoried  about  |7,000,  and 
tlu*  assumption  by  the  firm  of  the  |5,076  deferred  pay- 
ments to  be  made  of  the  original  purchase  price  of  the 
land,  constituting  the  consideration  passing  to  Bender  in 
the  trade.  Some  witnesses  i)hiced  the  value  of  the  land  at 
the  full  amount  at  which  it  was  figui-ed  in  the  deal  be- 
tween the  firm  and  Bender.  One  witness  placed  it 
higher,  and  one,  whose  affidavit  was  presented  on  the 
part  of  the  firm,  stated  the  value  of  the  land  to  be  |10,000. 
Tlieie  was  a  bill  of  sale  of  the  stock  of  goods  to  Bender, 
and  a  quitclaim  deed  of  the  land  from  Bender  to  the 
Weisers;  also  an  assignment  to  the  Weisers  of  a  contract 
of  sale  and  purchase  executed  between  the  prior  owner 
and  Bender.  We  will  here  give  what  James  AVeiser  said 
in  his  aftidavit  was  a  statement  of  the  assets  and  liabili- 
ties of  the  firm: 

The  Weiser  Block  (Opera  House) f  20,000  00 

Block  in  Main  Street  Addition 1,600  00 

294  acres  of  land  in  Cuming  county,  Neb 12,076  00 

Bills  receivable 9,930  00 

Total  assets f43,606  00 
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LIABILITIES. 

Kingman  &  Co Jj;2,2()7  25 

Other   liabilities 19,882  00 

Total  liabilities |22,089  25 

What  is  denominated  the  Weiser  Bh)ck  (Opera  House), 
and  valued  in  the  foregoinf^:  statement  at  |20,000,  was 
valued  by  other  witnesses,  (luite  a  number  of  whose  affi- 
davits were  of  re<*ord  on  the  part  of  the  Weisei-s,  at  |15,- 
000,  two  on  the  part  of  the  plaintiff  who  stated  its  value 
to  be  $10,000,  and  one  who  said  it  was  worth  not  to  ex- 
ceed $13,000.  Prior  to  the  deal  between  the  firm  and 
Bender  the  opera  house,  or  the  building  in  a  room  of 
which  the  stock  of  hardware  was  situated,  was  incum- 
bered as  follows:  A  first  mortgage  in  the  sum  of  |4,000, 
of  date  September  19,  1891,  with  interest  at  eight  per 
cent  per  annum,  none  of  which,  it  appears,  either  princi- 
l>al  or  interest,  had  been  paid.  A  second  mortgage,  of 
date  March  1,  1892,  in  the  sum  of  |1,000,  and  a  third  for 
1907.35,  of  date  July  17,  1893.  On  the  second  and  third, 
as  on  the  first,  the  interest  remained  unpaid.  There  was 
an  unpaid  balance  of  purchase  consideration  for  the 
block  in  Main  Street  Addition  of  $850. 

We  will  now  notice  some  of  the  conditions  existing  as 
to  the  property  of  the  Weisers  as  a  firm  or  as  individuals, 
or  which  arose  from  transfers  made  at  or  about  the  time 
of  the  trade  hereinbefore  alluded  to.  All,  or  practically 
all,  of  the  bills  receivable  had  been  delivered  to  banks, 
creditors  of  the  firm,  or  to  other  creditors,  as  collateral 
security  for  the  payment  of  the  indebtedness  of  the  firm. 
On  October  25,  1893,  during  the  pendency  of  the  trade 
between  Bender  and  the  firm,  an  assignment  of  all  book 
accounts,  as  shown  in  the  ledger,  was  made,  which  was 
evidenced  by  posting  in  or  attaching  to  the  ledger  the 
following: 

"For  value  received,  we  hereby  sell,  assign,  and  set 
over  to  the  First  National  Bank  of  Pender  all  our  right, 
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title,  and  interest  in  the  within  book  accounts;   same  to 
be  held  by  said  bank  as  collateral  security. 
"Dated  this  25th  day  of  October,  1893, 

"Weiser  Brothers, 
"By  James  Weiser." 

And  afterwards  the  book  was  delivered  to  the  bank. 
A  mortgage  had  been  executed  by  the  firm  which  covered 
the  opera  house  block,  by  its  terms  securing  the  payment 
of  three  promissory  notes  of  one  thousand  dollars  each, 
payable  in  one,  two,  and  three  years  after  date,  with  in- 
terest at  the  rate  of  six  per  cent  per  annum.  The  notes 
were  of  date  October  2,  1893,  and  payable  to  Margaret 
Weiser,  the  mother  of  the  two  partners.  James  Weiser, 
one  of  the  partners,  testified  that  he  received  f  1,000  in 
money  from  his  mother  in  the  year  1891  and  gave  his  in- 
dividual note  evidencing  the  indebtedness  thus  created, 
and  that  the  mortgage  just  referred  to  was  given  by  the 
firm  "as  collateral  security  for  the  note  that  I  owed  her 
individually.  I  applied  it  in  the  business."  The  mort- 
gage was  filed  and  recorded  October  24, 1893.  The  part- 
ners were  unmarried  and  had  a  furnished  room  or  some 
rooms  in  which  they  lived.  On  October  24,  1893,  a  bill 
of  sale  was  executed,  which  conveyed,  or  purported  to 
convey,  all  their  furniture,  etc.,  together  with  some  prop- 
erty of  the  firm  (as  stated  by  James  Weiser,  all  their 
movable  property,  aside  from  what  was  sold  to  Bender, 
excepting  probably  a  few  small  articles),  to  one  Jacob 
Weiser,  a  brother  of  the  members  of  the  firm,  who  lived 
in  Pennsylvania,  and  who  was  not  in  Pender  at  the  time 
of  the  execution  of  the  bill  of  sale,  had  no  agent  there, 
and  it  is  of  the  evidence  of  James  Weiser,  the  apparent 
spokesman  for  the  firm,  that  the  instrument  was  executed 
and  recorded  without  any  request  or  suggestion  of  the 
grantee  that  it  be  done,  and  the  property  covered  thereby 
remained  in  the  possession  of  the  partners  and  was  used 
by  them  as  it  had  been  prior  to  the  transfer.  The  con- 
sideration expressed  in  this  bill  of  sale  was  the  sum  of 
f400,  of  which  the  one-half  was  the  amount  of  a  note 
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given  for  the  sum  therein  expressed,  |200,  received  by 
James  Weiser  of  his  brother,  Jacob,  at  some  time  prior 
to  the  transactions  of  October,  1893.  The  other  one-half, 
or  f200,  it  was  testified,  was  the  aggregate  of  smaller 
sums  received  by  James  Weiser  of  Jacob  at  different 
times,  and  as  to  which  no  more  definite  statement  was 
made  or  account  given.  The  contract  of  purchase  of  the 
vacant  block,  or  lots,  in  Pender  was  said  to  be  in  posses- 
sion of  a  bank  as  collatei'al  security  to  an  indebtedness 
of  the  firm.  There  was  owing  by  the  firm  to  the  plaintiff 
herein,  October,  1893,  the  amount  of  the  claim  on  which 
this  action  was  based,  and  on  the  morning  of  October  26, 
1893,  a  Mr.  Buchanan,  an  agent  of  the  plaintiff,  called 
at  the  store,  and  during  the  course  of  a  conversation  then 
had  with  James  Weiser  was  told  that  "they  [the  firm]  had 
sold  out  and  got  a  contract  deed  for  an  equity  in  a  farm; 
that  they  were  not  getting  any  money  out  of  it,  and  that 
they  had  made  the  deed  with  the  purpose  and  intention 
of  preventing  any  of  their  creditors  from  running  an 
attachment  on  their  goods  and  taking  them  all,  so  that 
themselves  and  other  creditors  would  not  get  anything; 
that  they  were  making  the  deal  to  prevent  that;  said 
he  had  given  a  mortgage  on  the  real  estate  to  his  mother 
and  a  bill  of  sale  to  his  brother."  During  the  evening 
of  the  day  that  the  above  statement  was  made  Mr.  J.  H. 
Mcintosh,  of  Omaha,  attorney  for  plaintiffs,  was  in 
Pender  for  the  purpose  of  collecting  or  securing  their 
claim  against  the  firm  of  Weiser  Bros.  In  company 
with  Mr.  Buchanan,  he  called  on  the  firm  and  had  an  inter- 
view with  the  partners,  or  with  James  Weiser,  represent- 
ing the  firm,  and  he  made  then  substantially  the  same 
statement  to  them  which  he  had  made  to  Mr.  Buchanan 
in  the  morning,  and  which  we  have  quoted  herein.  On 
the  following  morning,  October  27,  1893,  the  attorney 
and  the  agent  for  plaintiffs  again  saw  James  Weiser,  and 
he  again  repeated  a  portion  of  the  statement  made  the 
previous  day  or  evening,  coupled  with  a  proposition  to 
sell  to  the  plaintiffs,  Kingman  &  C3o.,  the  land  which  the 
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firm  was  getting  in  the  trade  with  Bender.  Mr.  Mcin- 
tosh then  said  to  Weiser:  "Very  well,  I  wish  yon  would 
let  me  take  that  in  writing  with  me  to  Omaha;"  to  which 
the  answer  was,  "All  right,"  and  pen,  ink,  and  paper 
were  procured  and  the  following  was  written  by  plaint- 
iffs' attorney: 

"Pender,  Neb.,  10th  month,  27th  day,  1893. 
"To  Kingman  &  Co.,  Owaha,  ^'c6.--Gentlemen:  We 
have  traded  our  hardware  and  implement  business  to 
one  Mr.  Bender  for  an  equity  in  a  farm  of  294  acres  four 
miles  and  a  half  from  West  Point,  in  Cuming  county. 
We  did  this  to  put  our  property  in  such  shape  that  one 
of  our  creditors  could  not  jump  in  with  an  attachment 
and  get  everything  and  leave  nothing  for  our  other  cred- 
itors or  ourselves.  We  expect  to  clean  up  everything 
within  sixty  or  ninety  days.  As  you  are  our  larj»est 
creditor,  we  make  you  the  offer  to  assign  to  you  our 
equity  in  the  land  we  are  getting  in  consideration  of  forty 
dollars  an  acre,  you  to  have  credit  for  your  claim  against 
us  and  to  pay  us  cash  for  the  balance,  you  returning,  of 
course,  the  collateral  you  hold.  We  are  not  in  position 
to  have  you  accept  this  offer  for  two  or  three  days  yet, 
and  until  we  have  completed  the  transaction  here.  Also, 
we  beg  to  say  that  this  offer  is  confidential,  for  if  our 
other  creditors  should  hear  of  it  they  would  be  jum^nng 
in  and  giving  us  trouble. 

"Yours  truly,  Weiser  Bros." 

This  was  handed  to  Mr.  Weiser,  who,  after  reading  the 
same  aloud,  said,  "That  is  all  right;  that  is  just  what  I 
said,"  sat  down  at  a  desk  and  signed  the  firm  name  to  it, 
as  shown  on  the  copy  given  above.  Evidence  was  intni- 
duced  on  behalf  of  defendants  in  the  attachment  to  show 
the  good  faith  of  all  the  different  transfers  made  by  the 
firm,  and  the  absence  of  any  fraudulent  intent  in  any  of 
the  transactions  questioned  herein.  There  was  no  de- 
nial, however,  of  the  statements  of  James  Weiser  testified 
to  as  having  been  made  to  the  attorney  and  agent  of 
plaintiffs. 
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We  have  given  a  somewhat  extended  summary  of  some 
of  the  important  points  of  the  evidence  and  have  made  a 
careful  examination  of  the  whole,  and  from  our  consid- 
eration thereof  feel  forced  to  conclude  that  the  findingn 
of  the  district  judge  on  which  he  based  his  order  dissolv- 
ing the  attachment  were  manifestly  wrong  and  not  suh- 
tained  by  the  evidence.  There  seems  to  have  been  an 
intention,  which  is  plainly  indicated  by  the  evidence  of 
the  facts  and  circumstances,  to  convey  or  dispose  of  the 
property  in  such  manner  as  to  defraud  creditors,  to  hin- 
der and  delay  them  in  the  collection  of  claims  or  debts 
against  the  firm,  to  place  the  property  beyond  the  reach 
of  the  ordinary  processes  of  the  law,  and  the  attachment 
was  fully  warranted.  {Kellog  v.  Richardson^  19  Fed.  Rep., 
70;  Robinson  Notion  Co.  v,  Orm^shy^  33  Neb.,  665.) 

It  is  urged  that  the  written  statement  was  an  offer  to 
compromise  and  not  admissible  in  evidence.  It  was  of- 
fered and  received  on  the  part  of  the  defendant  firm,  and 
they  cannot  now  be  heard  to  complain  of  its  reception  in 
evidence.  It  is  further  claimed  that  it  contains  admis- 
sions made  at  a  time  and  in  such  manner  that  they 
should  not  be  given  any,  or  if  any,  very  little  weight.  It 
is  true  they  were  written  by  the  attorney  for  plaintiffs, 
but  were  read  by  the  member  of  the  firm  then  represent- 
ing it  and  signed  after  he  expressed  himself  as  fully  sat- 
isfied of  the  correctness  of  the  matters  set  forth,  and  in 
part  it  but  repeated  what  had  been  voluntarily  declared 
two  or  three  times  by  the  same  party  who  signed  the 
statement  for  the  firm,  and  seems  entitled  to  be  given 
credit  when  viewed  in  connection  with  all  the  facts  and 
circumstances  surrounding  and  attendant  upon  its  mak- 
ing and  others  which  tend  to  corroborate  its  statements. 
The  order  of  the  district  court  dissolving  the  attachment 
is  reversed  and  the  branch  of  the  cause  now  before  us 
remanded  to  the  district  court  for  further  proceedings. 

Reversed  and  remanded. 
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Kingman  &  Company  v.  Weiser  Brothebs. 

FiLSD  JuTVE  16, 1896.    No.  6662. 
Attachment:  Fraud  in  Disposing  of  Pbopebty:  Bvidencx. 

Error  from  the  district  court  of  Thurston  county. 
Tried  below  before  Norris,  J, 

James  H.  Mcintosh^  for  plaintiffs  in  error. 

T.  M.  Franse  and  A.  G.  Abbotty  contra. 

Harrison,  J. 

This  is  a  companion  case  to  that  of  the  same  title,  in 
which  a  decision  is  filed  at  this  time.  {Kingman  t\  TFeiacr, 
48  Neb.,  834.)  This  case  was  submitted  at  the  same  time, 
upon  the  same  evidence,  and  the  decision  of  that  case  is 
applicable  to  and  disposes  of  this.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


William  II.  Dolan  et  al.  v.  Sosa  MoLaighlin  et  al. 

Filed  June  16, 1896.    No.  5901. 

1.  Intoxicating  Liquors:  Action  on  Saloon-Keepers'  Bonds.  The 
conclusions  announced  in  the  former  opinion  in  this  case,  reported 
in  46  Neb.,  449,  approved  and  adhered  to,  and,  having  been  there 
stated  in  the  syllabus  to  the  opinion,  need  not  and  will  not  be  here 
restated. 

2. :  .    The  decision  in  the  case  of  Curran  v,  Peroival,  21 

Neb.,  434,  examined  and  distinguished. 

Rehearing  of  case  reported  in  46  Neb.,  449. 
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(?.  M.  Larnbertsoriy  F.  M.  Hall,  and  E.  N.  Kaufman,  for 
plaintiffs  in  error. 

Alfred  Hazlett,  W.  (J.  Le  Hane,  and  Qriggs,  Rinaker  d 
Bihhy  contra. 

Harrison,  J. 

Kosa  McLaughlin,  in  her  own  behalf  as  widow  of  John 
McLaughlin,  and  also  for  the  minor  children  of  John  Mc- 
Laughlin, instituted  this  action  in  the  district  court  of 
Gage  county  against  certain  retail  liquor  dealers  and 
their  sureties  on  the  bonds  executed  as  required  by  the 
provisions  of  chapter  50  of  the  Compiled  Statutes,  enti- 
tled "Liquors."  William  H.  Dolan  of  plaintiffs  in  error 
and  the  sureties  on  his  bond  were  not  of  the  original  par- 
ties to  the  suit,  but  subsequently  to  its  commencement 
were  made  parties  defendants  therein.  A  judgment  was 
rendered  in  the  trial  court  against  all  defendants,  and 
William  H.  Dolan  and  his  bondsmen  prosecuted  proceed- 
ings in  error  to  this  court.  The  case  was  presented  and 
heard  and  the  determination  of  it  was  set  forth  in  an 
opinion  which  has  been  reported  in  46  Neb.,  449,  to  which 
we  refer  for  a  statement  of  the  issues  and  also  some  of  the 
facts.  We  need  not  restate  them  here.  After  the  opinion 
referred  to  was  filed  a  motion  for  rehearing  was  made, 
which  was  sustained  and  a  rehearing  allowed.  The  case 
has  been  the  second  time  argued  and  submitted.  The 
conclusions  reached  on  the  points  decided  in  the  former 
opinion  were  stated  in  the  syllabus  thereto  as  follows: 
"Where,  in  a  petition,  it  was  alleged,  and  the  proofs  there- 
with corresponded,  against  two  licensed  saloon-keepers 
and  the  sureties  on  their  bonds  that  the  surviving  mem- 
bers of  a  family  have  been  deprived  of  their  means  of  sup- 
port by  the  death  of  the  head  of  the  family,  which  death 
took  place  while  such  head  of  the  family  was  in  a  deranged 
and  stupid  state,  superinduced  by  periods  of  intoxication 
at  intervals  extending  over  a  period  of  five  months^  time. 
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the  last  of  which  period  of  iutoxication  had  been  two 
weeks  after  any  liciuor  liad  been  sohl,  and  that  to  some  of 
the  fits  of  intoxication  the  principals  (contributed  by  sales 
of  liquor,  held  a  misleading  error  to  in>*truct  the  jury  that 
'Where  several  liquor  dealers  furnish  intoxicating  liquor 
the  use  of  which  results  in  intoxication  and  damage^  each 
<lealer  is  equally  liable,  and  that,  in  case  one  dealer  fur- 
nishes the  first  draught  while  the  ust*r  thereof  is  perfectly 
sober,  and  the  liquor  which  intensified  and  complete<l  t  h^* 
intoxication  was  furnished  by  other  parties,  the  dealer 
furnishing  the  first  draught  is  equally  liable  with  iXw 
others  for  the  damage  resulting  from  such  intoxication/ 
In  an  action  for  damages  against  licensed  liquor  dealers 
and  the  sureties  on  their  bonds  for  loss  of  support  caused 
by  the  death  of  the  head  of  the  family  alleged  to  have 
been  brought  about  by  intoxicating  liquors  sold  by  such 
dealers,  where  there  had  been  introduced  evidence  teml- 
ing  to  show  that  at  least  one  sale  waB  of  a  liquid  not  in- 
toxicating, it  was  erroneous  to  instruct  the  jury  that, 
'Where  it  is  shown  that  the  person  was  sold  or  furnish e<l 
li(luor  at  a  licensed  saloon,  the  presumption  is  that  such 
liquor  was  intoxicating/  ''  The  holding  of  this  court  as 
embodied  in  the  first  paragraph  of  the  syllabus  to  the  for- 
mer opinion, and  which  we  have  justquoted,is  at  this  time 
attacked  as  being  contrary  to  what  is  and  should  be  the 
law  in  the  particulars  involved.  Preliminary  to  the  con- 
sideration of  the  instruction  refeiTed  to.  Commissioner 
Ryan  correctly  stated  in  the  former  opinion  that,  "As  we 
understand  the  i>etition,  the  death  of  John  McLaughlin 
and  the  subsequent  loss  of  support  of  his  family  are  the 
facts  from  which  the  damage  is  claimed  to  have  resulted. 
It  is  true  that  between  October  20,  1890,  and  March  23, 
1891,  various  sales  of  intoxicating  liquors  to  John  Mc- 
Laughlin were  alleged  to  have  been  made,  but  these  sales 
were  referred  to  simply  as  contributing  to  his  being  hab- 
itually intoxicated,  and  perhaps  therefrom  resulting  his 
diseased  condition.  There  was  no  claim  that  between 
March  23,  1891,  and  April  6  thereafter,  which  latter  was 
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the  day  on  which  McLaughlin  died,  there  had  been  sold  to 
him  auy  intoxicating  liquors,  nor  that,  in  this  interim,  he 
liad  used  such  liquor.  The  testimony  of  attending  physi- 
<iaus  was  that  death  resulted  fi*om  a  general  breaking 
down  of  the  system  caused  by  the  use  of  too  much  alco- 
holic stimulants,  and  this,  as  we  understand  it,  was  what 
was  alleged  in  the  petition,"  and  after  quoting  the  lan- 
jifuage  of  the  instruction  said  in  respect  to  it  that  "In  a 
proper  case  the  correctness  of  this  instruction  would  prob- 
ably be  unquestioned.  It,  however,  applied  to  a  case 
wherein  there  may  have  been  produced  by  the  contribu- 
tory sales  of  different  liquor  dealers  a  state  of  intoxica- 
tion from,  or  by  reason  of  which,  directly,  the  damage 
complained  of  resulted.  The  evidence  in  the  case  at  bar 
shows  that,  as  early  as  1881,  John  McLaughlin  had  suf- 
fered from  delirium  tremens ;  that  with  the  exception  of  a 
period  of  about  three  years  soon  thereafter  he  had  habitu- 
ally, up  to  the  time  of  his  death,  indulged  in  frequent  de- 
bauches, and  that,  in  consequence,  his  general  health  be- 
came impaired.  We  cannot  avoid  the  conclusion  that,  as 
applied  to  the  facts  of  this  case,  both  as  pleaded  and 
proved,  the  above  instruction  was  probably  prejudicial  to 
the  plaintiffs  in  error."  After  again  carefully  and  thor- 
oughly considering  the  rule  stated  for  the  guidance  of  the 
jury  in  the  instruction  in  question,  we  are  forced  to  the 
conclusion  that  the  remarks  of  the  writer  of  the  former 
decision  in  this  case  in  regard  thereto  were  entirely  perti- 
nent and  the  conclusion  reached  a  true  one.  The  questions 
submitted  to  the  jury  by  the  instruction  as  given  were  in 
reference  to  a  single  intoxication  of  a  person  and  dam- 
ages arising  therefrom,  while  the  ones  to  be  submitted 
were  of  an  habitual  drunkenness  of  a  person,  long  con- 
tinued, and  the  death  of  a  person  after  an  interval  during 
which  no  intoxicants  were  used,  whether  the  death  was 
the  result  of  the  use  of  intoxicating  liquors,  and  if  so, 
whether  such,  as  were  proved  to  have  been  furnished  by 
any  of  the  defendants,  contributed  to  the  production  of 
the  result,  the  death.     It  is  settled  that  the  damages  or 
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lo8ft  of  means  of  support  of  a  wife  and  minor  children 
caused  by  the  death  of  the  husband  and  father  occasionetl 
by  the  use  of  intoxicating  liquors  may  be  recovered  in  an 
action  against  the  liquor  sellers  who  sold  or  furnished 
intoxicating  liquors  to  the  party  whose  death  resulted 
from  the  use  thereof  and  the  intoxication  produced 
thereby;  but  in  each  case,  and  as  to  each  party  against 
whom  a  recovery  is  had,  the  necessary  elements  of  a  com- 
plete cause  of  action  must  be  present,  must  appear,  and 
as  to  what  are  the  nec^essary  facts  to  be  proved  in  order 
to  recover  the  jury  should  be  informed.  If  William  H. 
Dolan  sold  or  furnished  intoxicating  liquors  to  John  Mc- 
Laughlin, the  use  of  which  contributed  in  i)roducing  his 
death  and  the  consequent  damage  to  the  suing  parties, 
then  he  and  his  bondsmen  were  liable,  and  it  was  proper 
to  so  state  in  apt  and  clear  language  to  the  jury;  but  the 
instruction  given  did  not  so  state,  was  inapplicable  to  the 
facts  in  the  case  at  bar,  and  well  calculated  to  mislead  the 
jury,  and  should  not  have  been  given.  In  a  case  in  which 
the  facts  and  circumstances  are  as  in  the  case  at  bar  the 
connection  between  the  sale  and  furnishing  the  intoxicat- 
ing liquor,  its  use,  and  the  damages,  must  api)ear,  to 
warrant  a  recovery. 

The  second  section  of  the  syllabus  of  the  former  opinion 
is  assailed  for  being  in  conflict  with  the  rule  of  law  an- 
nounced on  the  same  subject  in  the  decision  of  the  case  of 
Curran  r.  Peixival,  21  Neb.,  434.  What  was  decided  in 
that  opinion,  as  stated  in  the  head-notes  thereof,  was 
as  follows:  "The  sale  of  intoxicating  liquor  in  a  saloon 
may  be  proved  by  circumstantial  evidence,  and  where 
the  circumstances  establish  such  sale,  the  jury  will  be 
justified  in  disregarding  the  positive  assertion  of  the 
bartender  that  the  liquor  sold  by  him  was  not  intoxi- 
cating. An  instruction  that  *If  you  shall  find  from  the 
evidence  that  the  deceased  went  into  the  saloon  of  the 
defendant,  and  that  the  business  of  the  defendant  was  to 
sell  intoxicating  drinks,  and  that  deceased  was  sober 
when  he  went  into  the  saloon  and  that  he  came  out  of  the 
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saloon  intoxicated;  these  facts  raise  the  presumption  that 
such  person  obtained  intoxicating  liquor  in  such  saloon, 
but  such  presumption  may  be  overcome  by  proofs  and 
circumstances;  and  if  you  shall  find  from  the  evidence 
that  deceased  did  not  procure  liquor  from  the  defendant 
that  caused  him  to  be  intoxicated,  or  that  contributed 
thereto,  you  should  And  for  the  defendant,'  held  not  erro- 
neous." It  needs  no  comment,  nor  more  than  a  mere 
reading,  to  convince  that  the  doctrine  stated  in  what  we 
have  just  quoted  and  the  instruction  therein  set  forth  and 
approved  are  not  identical  with  what  was  told  the  jury  by 
the  instruction  given  in  the  case  at  bar,  and  which  we 
have  now  under  consideration,  nor  that  Commissioner 
Kyan,  in  his  disapproval  of  the  one  given  as  stated  in  the 
second  paragraph  of  the  syllabus  of  the  former  opinion 
in  this  case,  did  not  conflict  with  or  overrule  what  was 
really  decided  in  Curran  v.  Percival.  In  the  body  of  the 
opinion  in  that  case  the  writer  thereof  quoted  from  the 
opinion  in  the  case  of  McDoiigall  v.  Qiacomini^  13  Neb.,  435, 
as  follows:  "Suppose  it  is  shown  that  a  place  is  a  licensed 
saloon,  and  that  persons  go  in  there  sober  and  come  out 
under  the  influence  of  liquor.  These  facts  raise  a  pre- 
sumption that  such  persons  obtained  intoxicating  liquor 
in  the  saloon.  {Commonwealth  v.  Tan  Htonej  97  Mass.,  548; 
Commonwealth  v.  Kennedy y  97  Mass.,  224.)  The  business 
of  a  saloon-keeper  is  to  sell  intoxicating  drinks  by  the 
glass.  If,  therefore,  the  proof  shows  that  he  has  sold  or 
furnished  liquor  at  his  place  of  business,  the  i)resump- 
tion  would  seem  to  be  that  such  liquor  was  such  as  his 
business  required  him  to  keep  and  furnish  to  his  custom- 
ers— ^intoxicating  liquors.  The  fact  of  intoxicating  liquor 
being  furnished  by  a  saloon-keeper  may  be  proved  like 
any  other  fact."  The  portion  of  the  foregoing,  "If,  there- 
fore, the  proof  shows  that  he  has  sold  or  furnished  liquor 
at  his  place  of  business,  the  presumption  would  seem  to 
be  that  such  liquor  was  such  as  his  business  required 
him  to  keep  and  furnish  to  his  customers — ^intoxicating 
liquors,"  was  obiter  in  each  of  the  cases  in  which  it  was 
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U8ed  and  to  which  we  have  referred.     It  is  without  ques- 
tion that  the  Hale  of  liquors  and  their  intoxicating  char- 
aeter  may  be  proved  like  any  other  fact  and  by  circum- 
Ktuntial  evidence,  or  inferred  from  other  proved  facts 
and  circumstances,  and  it  is  doubtless  true  that  if  it 
be  proved  that  a  i-etail  dealer  in  intoxicating  liquors 
has  sold  or  furnished  liquors  at  his  place  of  business 
to  a  i>erson  to  drink,  then  facts  are  established  which 
prove,  or  tend  to  prove,  or  from  which  it  might  be  in- 
f(*iTed  in  the  absence  of  further  proof  or  of  anything 
to  the  contrary,  that  the  liquor  sold  or  furnished  was 
intoxicating.     This,  we  take  it,  was  what  was  meant 
by  Avhat  was  said  in  the  opinions  in  the  13th  and  2l8t 
Nebraska  Reports,  to  which  we  have  hereinbefore  al- 
luded;  but  that  the  foregoing  is  true  does  not  warrant 
the  giving  of  an  instruction  such  as  was  given  in  the  case 
at  bar,  where  the  evidence  on  the  point  as  to  which  the 
instruction  purports  to  be  a  charge  to  the  jury  is  of  the 
character  it  is  in  this  case.     In  regard  to  the  condition  of 
the  evidence  on  the  particular  branch  of  the  case  under 
consideration  we  will  quote  from  the  former  opinion: 
**On  the  trial  the  proofs  were  that  the  greater  part  of  the 
intoxi<atiug  liquors  consumed  by  McLaughlin  were  sold 
to  him  by  J.  J.  Patterson  &  Co.     There  were,  however, 
a  few  instances  as  to  which  the  testimony  was  that  in- 
toxicating liquors  were  sold  to  him  in  the  saloon  of  Will- 
iam n.  Dolan.     This  was  denied  by  Dolan  and  his  em- 
]»loyes  when  examined  as  witnesses.     Following  this  was 
uncontradicted  testimony  that,  in  many  instances,  Mc- 
Laughlin had  been  refused  whiskey,  notwithstanding  the 
fact  that  he  urgently  sought  to  buy  and  pay  for  it.     Elias 
N.  Whitmarsh,  a  witness  for  the  plaintiff  in  the  district 
court,  testified  that  after  October  20,  1890,  and  before 
1891  [the  date  was  not  more  definitely  fixed],  he  saw  John 
McLaughlin  at  the  bar  of  William  H.  Dolan  drink  some- 
thing, but  whether  it  was  water  or  beer  he  could  not  say. 
This  witness  said  that  the  glass  out  of  which  this  drink 
was  taken  looked  like  a  seltzer  glass,  and  that  the  sale 
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was  by  Dolan  himself.  James  H.  Glapp,  one  of  Dolan's 
witnesses,  testified  that,  in  December,  1890,  or  January 
thereafter,  he  with  others  was  in  Dolan's  saloon,  and 
that  McLaughlin  came  up  with  the  rest  and  took  some- 
thing of  a  light  color  in  a  glass,  and  that  when  witness 
asked  him  what  was  the  matter  McLaughlin  answered: 
^Billy  [Dolan],  here,  is  a  good  boy,  but  he  won't  let  me 
have  anything  but  seltzer.' "  And  to  this  might  have 
been  added  more  of  the  same  nature  or  to  the  same  effect. 
Such  being  the  state  of  the  issues  in  respect  to  the  kind 
of  liquor  obtained  at  Dolan's  saloon,  the  instruction 
given  was  improper  and  well  calculated  to  mislead  the 
jury;  nor  does  the  conclusion  in  this  or  the  former  opin- 
ion in  any  degree  conflict  with  the  doctrine  announced 
in  the  opinion  in  CUnran  v.  Perciualy  or  the  rule  which  re- 
sulted from  the  approval  of  the  instruction  stated  in  the 
syllabus  to  that  opinion.  The  judgment  of  the  district 
court  is  reversed  and  the  case  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 


MoCORMioK  Harvesting  Machine  Company  v.  James 

L.  Callen  et  al. 

Filed  June  16. 1896.    No.  6725. 

Conditional  Sales:  Chattel  Mortoaoes.  A  mortgagee  of  a  condi- 
tional vendee  in  possesBion  of  chattels  is  not  a  purchaser  within 
the  meaning  of  section  26,  chapter  32,  Compiled  Statutes,  and  the 
rights  of  the  conditional  vendor  thereof  are  prior  and  paramount 
to  the  lien  of  such  mortgagee  under  his  mortgage. 

Error  from  the  district  court  of  Sherman  county. 
Tried  below  before  Holcomb,  J. 


Nightingale  Bros.,  for  plaintiff  in  error. 

J.  R.  Scotty  contra. 
58 
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Harrison,  J.  ' 

On  September  8,  1888,  the  plaintiff  made  a  conditional 
sale  of  a  mowing  machine  to  J.  W.  Rose  and  E.  P. 
Bridges.  By  the  terms  of  the  written  contract  of  sale 
the  title  and  ownership  of  the  machine  were  expressly 
reserved,  and  remained  vested  in  the  seller  until  such 
time  as  a  note  given  as  a  part  of  the  purchase  considera- 
tion should  be  paid  in  full  by  the  buyers.  The  plaintiff 
did  not  file  a  copy  of  the  written  contract  of  sale  in  the 
office  of  the  clerk  of  the  county  wherein  the  purchasers 
of  the  mower  resided^  October  24,  1889,  a  chattel  mort- 
gage was  executed  by  J.  W.  Rose  in  favor  of  J.  L.  Callen, 
in  which  was  included,  together  with  other  property, 
the  mowing  machine  hereinbefore  mentioned.  During 
the  month  of  October,  1890,  the  mortgagee  took  posses- 
sion of  the  mortgaged  property,  and,  it  was  alleged  in 
plaintiff's  petition,  converted  it  to  his  own  use,  contrary 
to  the  rights  of  plaintiff  and  to  plaintiff's  damage.  In 
an  action  of  conversion  in  the  district  court  of  Sherman 
county  the  defendants  were  successful. 

In  the  petition  in  error  filed  in  this  court  it  is  assigned 
that  the  verdict  is  not  sustained  by  the  evidence;  that 
the  verdict  was  contrary  to  law;  and  that  the  trial  judge 
erred  in  giving  instruction  numbered  2  of  the  instruc- 
tions given  on  his  own  motion.  The  paragraph  of  the 
charge  referred  to  was  as  follows:  "The  contract  or  con- 
ditional sale  of  the  mowing  machine  to  the  witness  Rose 
by  the  plaintiff,  with  the  possession  of  the  machine  being 
in  the  hands  of  said  Rose,  is  by  our  statute  invalid  as  to 
the  creditors,  subsequent  purchasers,  or  mortgagees  of 
said  Rose  in  good  faith  and  without  notice  of  such  con- 
ditional sale,  unless  such  instrument,  or  a  copy  thereof, 
is  filed  in  the  office  of  the  county  clerk,  which  the  evidence 
shows  conclusively  was  not  done  in  this  case."  The  evi- 
dence established  that  the  sale  of  the  mower  by  plaintiff 
to  Rose  and  Bridges  was  a  conditional  one,  as  pleaded; 
that  subsequent  to  the  sale  a  mortgage  was  executed  and 
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delivered  to  Callen  which  included  the  machine  in  its 
list  of  property,  and  that  Callen  took  the  mower.  Prior 
to  the  enactment  of  a  statutory  rule  on  the  subject  it  was 
held  by  this  court:  "A  sale  and  delivery  of  goods  on  con- 
dition that  the  property  is  not  to  vest  until  the  purchase 
money  is  paid  or  secured  does  not  pass  the  title  to  the 
vendee  until  the  condition  is  performed."  (See  Aultman  v. 
Mallori/f  5  Neb.,  178,)  The  decision  just  referred  to  was 
of  the  July,  1876,  term  of  this  court,  and  during  the  legis- 
lative session  of  1877  there  was  passed  what  is  now  des- 
ignated section  26,  chapter  32,  of  the  Compiled  Statutes, 
which  reads  as  follows:  "That  no  sale,  contract,  or  lease 
wherein  the  transfer  of  title  or  ownership  of  personal 
property  is  made  to  depend  upon  any  condition  shall  be 
valid  against  any  purchaser  or  judgment  creditor  of  the 
vendee  or  lessee  in  actual  possession,  obtained  in  pursu- 
ance of  such  sale,  contract,  or  lease,  without  notice,  un- 
less the  same  be  in  writing,  signed  by  the  vendee  or 
lessee,  and  a  copy  thereof  filed  in  the  office  of  the  clerk 
of  the  countv  within  which  such  vendee  or  lessee  re- 
sides,"  etc.  In  the  case  of  Campbell  Printing  Press  d  Mfg. 
Go.  V.  Dyery  46  Neb.,  830,  in  which  the  respective  rights  of 
the  vendor  in  a  conditional  sale  of  chattels  and  a  subse- 
quent lien-holder  by  virtue  of  a  chattel  mortgage  made 
by  the  vendee  were  in  litigation,  the  section  of  the  stat- 
ute just  quoted  was  under  consideration,  and  it  was  held 
to  have  no  reference  to  a  mortgagee  of  chattels  in  posses- 
sion of  a  conditional  purchaser,  and  that  the  rights  of 
the  vendor  in  the  conditional  sale  were  paramount  and 
superior  to  those  of  such  mortgagee.  The  doctrine  then 
announced  is  clearly  applicable  to  the  facts  in  the  case 
at  bar  and  must  control  the  determination  of  the  ques- 
tions involved,  and  the  consequent  disposition  of  the 
cause  at  the  present  hearing,  favorably  to  the  contention 
of  the  plaintiflf.  The  judgment  of  the  district  court  is 
reversed  and  the  c^use  remanded  for  further  proceedings. 

Reversed  and  remanded. 
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Elizabeth  FiTZGERAi.D  v.  Peter  J.  Donoher  et  al.. 

Filed  June  16, 1896.    No.  6712. 

1.  Intoxicating  Liquors:  Sales:  Damages:  Action  Against  Saloon- 
keeper: Parties.  The  action  which  arises  in  favor  of  a  imrent 
against  a  retail  dealer  in  intoxicating  liquors  and  his  bondsmen, 
because  of  the  death  of  a  son  during  minority  and  the  consequent 
loss,  by  the  parent,  of  the  services  of  the  minor,  when  such  death 
is  occasioned  by  the  use  of  intoxicating  liquors  sold  or  furnished 
to  the  minor  by  the  saloon-keeper  or  someone  acting  for  him,  is 
by  virtue  of  the  provisions  of  chapter  50  of  the  Compiled  Statutes, 
entitled  "Liquors,"  and  not  under  the  provisions  of  what  is  termed 
the  "Civil  Damage  Act."  (Compiled  Statutes,  ch.  21.)  The  action 
may  be  prosecuted  in  the  name  of  the  party  entitled  to  the  dam- 
ages, without  the  intervention  of  an  administrator  of  the  estate  of 
the  deceased. 

2. :  :  :  .  "A  poor  person  dependent  for  sup- 
port upon  a  relative,  according  to  the  provisions  of  chapter  67, 
Compiled  Statutes,  may,  in  his  own  name  and  for  his  own  benefit, 
maintain  an  action  against  a  vendor  of  intoxicating  drinks,  for 
the  loss  of  such  sup^prt,  caused  by  the  death  of  such  relative, 
when  such  death  occurs  in  consequence  of  the  traffic  of  such 
vendor  in  intoxicating  drinks,  without  any  action  of  the  county 
commissioners  in  that  behalf."  The  decision  in  the  case  of  UcOlay 
r.  Worrall,  18  Neb.,  44,  approved  and  followed. 

3.  Parent  and  Child:  Duty  op  CniLDREx.  Under  the  provisions  of 
chapter  67,  Compiled  Statutes,  the  support  of  a  dependent  poor 
parent  devolves  upon  a  child  or  children  of  any  age,  if  they  be 
possessed  of  the  requisite  ability  to  render  such  support. 

Error  from  the  district  court  of  Cherry  county.  Tried 
below  before  Bartow,  J. 

Tucker  d  Walcotty  for  plaintiff  in  error. 

Jf.  P.  HarHngton  and  E.  W.  Haniey^  contra, 

Harrison,  J. 

The  plaintiff  commenced  this  action  in  the  district 
court  of  Cherry  county  against  the  defendants,  retail 
liquor  dealers,  and  their  bondsmen  to  recover  the  dam- 
ages which  she  alleged  accrued  to  her  by  the  death  of 
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her  son,  caused  by  intoxication  produced  by  liquors  soil 
to  him  by  the  saloon-keepers  of  defendants.  It  was  fur- 
ther pleaded  in  plaintiff's  behalf  that  the  son  was  a 
minor,  or  about  ei}i:hteen  years  of  age,  healthy,  energetic, 
and  industrious,  and,  (luoting  from  the  petition,  "That 
this  plaintiff  was  wholly  dependent  upon  the  said  John 
Fitzgerald,  lier  minor  son,  for  support  and  maintenance, 
and  that  he  was  her  means  of  support;  that  the  proceeds 
of  his  labor  as  the  manager  of  her  affairs,  and  producing 
the  means  of  her  support,  amounted  to  about  fl,200  per 
year,  which  he  applied  to  the  support  of  this  plaintiff; 
•  *  *  that  plaintiff  and  said  minor  son,  now  deceased, 
constituted  one  family,  and  that  she  is  without  means  of 
support."  General  demurrers  to  the  petition  were  filed 
by  the  defendants  and  on  hearing  were  sustained  and  the 
acticm  dismissed;  hence  the  error  proceedings  on  the 
part  of  plaintiff. 

There  are  two  (luestions  presented  in  the  argument  of 
the  case  here  for  our  <letermination:  First,  was  the 
plaintiff,  the  mother,  entitled  to  recover  for  the  reason 
that  she  legally  could  claim  the  services  of  her  son  during 
his  minority?  and  second,  she  being  entirely  dependent 
upon  him  for  support,  did  the  duty  of  furnishing  the  sup- 
port devolve  upon  the  son? 

It  is  conceded  by  counsel  for  defendants,  in  the  brief 
filed,  that  the  plaintiff  was  entitled  to  the  services  of  her 
son,  he  being  a  minor;  but  it  is  contended  that  if  col- 
lected by  or  for  her,  it  could  only  be  by  an  administrator 
of  the  estate  of  her  deceased  son,  under  the  provisions  of 
what  is  termed  the  "Civil  Damage  Act."  (Compiled  Stat- 
utes, eh.  21.)  This  position  is  untenable.  The  right  of 
recovery  under  the  enactment  to  which  we  have  just  al- 
luded would  arise  alone  from  the  party  standing  in  such 
relationship  to  the  deceased  as  to  be  entitled  to  his  estate, 
or  a  share  of  it,  by  virtue  of  heirship.  Under  this  statu- 
tory law  in  relation  to  damages  the  right  of  any  party 
thereto  is  dependent  upon  the  degi-ee  of  kinship  to  the  de- 
ceased, which  must  be  such  as  to  confer  the  right  to  in- 
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herit  the  estate.  (Warren  v.  IJnglehart,  13  Neb.,  283.)  But 
in  the  ease  at  bar  it  is  entirely  diflferent  In  chapter  50 
of  the  Compiled  Statutes,  entitled  "Liquors,"  it  is  pro- 
vided that  a  person  licensed  to  sell  liquors  shall  pay  all 
flamages  that  the  community  or  individuals  may  sustain 
in  consequence  of  the  traffic,  and  in  this  action  the  plaint- 
iff seeks  to  recover  that  to  which  she  was  entitled,  the 
services  of  her  son,  a  minor,  not  as  his  heir  or  as  a  part  of 
his  estate,  but  because  of  her  parental  right  to  his  ser- 
vices, and  it  is  an  action  arising  under  the  provisions  of 
right  to  damages  arising  under  chapter  21,  Compiled 
Statutes  of  1895. 

It  is  further  claimed  that  the  plaintiff's  claim  to  sup- 
port from  her  son  must  have  been  referable  to  the  pro- 
visions of  the  act  entitled  "Paupers,"  chapter  67,  Com- 
piled Statutes,  section  1  of  which  is  as  follows:  "Everv 
poor  person  who  shall  be  unable  to  earn  a  livelihood  in 
consequence  of  any  bodily  infirmity,  idiocy,  lunacy,  or 
other  unavoidable  cause  shall  be  supported  by  the  father, 
grandfather,  mother,  grandmother,  children,  grand- 
(*hildren,  brothers,  or  sisters  of  such  poor  person,  if  they 
or  either  of  them  be  of  sufficient  ability;  and  every  per- 
son who  shall  refuse  to  support  his  or  her  father,  grand- 
father, mother,  grandmother,  child,  or  grand-child,  sister, 
or  brother,  when  directed  by  the  county  commissioners 
of  the  county  where  such  poor  person  shall  be  found, 
whether  such  relative  shall  reside  in  the  same  county  or 
not,  shall  forfeit  and  pay  to  the  county  commissioners, 
for  the  use  of  the  poor  of  their  county,  such  sum  as  may 
be  by  the  county  commissioners  adjudged  adequate  and 
proper  to  be  paid,  not  exceeding  ten  dollars  per  week  for 
each  and  every  week  for  which  they  or  either  of  them 
shall  fail  or  refuse,  to  be  recovered  in  the  name  of  the 
coimty  commissioners,  for  the  use  of  the  poor  aforesaid, 
before  a  justice  of  the  peace  or  any  other  court  having 
jurisdiction;  Provided^  That  whenever  any  persons  be- 
come paupers  from  intemperance  or  any  other  bad  con- 
duct, they  shall  not  be  entitled  to  support  from  any  rela- 
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tive  except  parent  or  child;  And  provided  further j  That 
such  poor  person  entitled  to  support  from  any  such  rela- 
tive may  bring  an  action  against  such  relative  for  sup- 
port, in  his  or  her  own  name  and  behalf,"  and  that  under 
this  no  duty  to  furnish  support  for  a  parent  or  relative 
would  or  could  arise  as  against  a  child  during  its  minor- 
ity. In  the  case  of  McClay  v.  WotTall,  18  Neb.,  44,  it  was 
announced  by  this  court:  "A  poor  person  dependent  for 
support  upon  a  relative,  according  to  the  provisions  of 
chapter  67,  Compiled  Statutes,  may,  in  his  own  name  and 
for  his  own  benefit,  maintain  an  action  against  the  vendor 
of  intoxicating  drinks  for  the  loss  of  such  support,  caused 
by  the  death  of  such  relative,  when  such  death  occurs  in 
consequence  of  the  traffic  of  such  vendor  in  intoxicating 
drinks,  without  any  action  of  the  county  commissioners 
in  that  behalf,"  and  in  the  body  of  the  opinion  it  was 
observed:  "The  case  at  bar  was  brought  under  the  pro- 
visions of  chapter  50,  and  the  plaintiff  need  only  invoke 
the  provisions  of  chapter  67  for  the  purpose  of  establish- 
ing one  link  in  the  chain  of  law  constituting  her  right  to 
recover,  to-wit,  the  legal  obligation  resting  upon  a  son, 
of  whatever  age,  being  of  sufficient  ability,  to  support  his 
aged,  infirm,  and  destitute  mother.  ♦  ♦  ♦  The  foun- 
dation of  the  plaintiff's  right  to  damages  against  the 
plaintiffs  in  error  is  that  by  means  and  in  consequence 
of  their  traffic  she  has  sustained  the  loss  of  that  support 
which  the  law  of  the  state,  as  well  as  the  law  of  nature, 
gave  her  a  right  to,  at  the  hand  of  her  son.  Non  constat 
that  but  for  his  untimely  death  in  consequence  of  such 
traffic  she  would  ever  have  occasion  to  invoke  the  laws 
of  the  state  against  him  for  such  support.  It  may  be 
and  is  granted  that  in  an  action  under  the  proviso  above 
quoted  by  one  relative  against  another  for  support  the 
ability  of  such  relative  would  have  to  be  alleged  and 
proved,  and  it  is  equally  true  that  in  the  case  at  bar  the 
plaintiff  must  have  alleged  and  proven  facts  sufficient  to 
establish  a  legal  and  reasonable  expectancy  that  but  for 
his  death  her  son  would  have  continued  in  the  future,  as 


856  NEBRASKA  REPORTS.  [Vol.48 


Fitzgerald  t.  Donohw. 


in  the  past,  to  posseBs  the  ability  to  snpport  her.  This 
she  has  done,  and  none  the  less  so  because  his  ability  as 
proved  consisted  less  in  accunuihited  property  than  in 
strong  arms  and  a  willing  heart."  It  is  contended  that 
the  party  deceased,  through  the  death  of  whom  the  action 
in  the  case  cited  arose,  was  not  a  minor,  but  was  twenty- 
three  years  of  age  at  the  time  of  his  decease,  and  hence 
the  doctrine  stated  in  the  decision  is  not  applicable  in  the 
case  at  bar.  There  is  no  exception  in  this  regard  in  chap- 
ter 67.  It  will  be  noticed  by  an  examination  of  its  lan- 
guage that  all  persons  of  the  requisite  kinship  may  be 
charged  with  the  support  of  their  relatives  designate<l 
therein  where  "they  or  either  of  them  be  of  sufficient 
ability."  The  dependent  person,  the  relative,  as  set  forth 
in  the  law,  and  possessed  of  sufficient  ability,  are  the  re- 
quirements of  the  statute.  Whether  the  provisions  are 
in  all  respects  wise  and  equitable,  or  may  not  be  abused, 
or  in  some  supposable  instances  work  seeming  injusti<*e, 
are  questions  which  it  is  not  within  our  province  to  in- 
quire into  or  determine.  The  plaintiff  was  entitled,  as  a 
parent,  to  the  services  of  her  son,  and,  if  he  was  of  suffi- 
cient ability,  was,  if  dependent,  entitled  to  be  supported 
by  him,  anil  under  chapter  50  of  our  statutes,  insomuch 
as  it  refers  to  damages  accruing  to  individuals  by  reason 
of  sales  made  by  parties  engaging  in  the  business  licensed 
under  other  and  further  provisions  of  the  chapter,  a  right 
of  action  arose  in  her  favor,  if  deprived  of  her  means  of 
support  by  reason  of  her  son's  death,  occasioned  by  sales 
of  intoxicating  liquors  to  him  by  the  principals  in  the 
bonds  sued  upon,  the  saloon-keepers,  or  at  their  respect- 
ive places  of  business  by  any  one  authorized  to  make  the 
sales.  It  follows  that  the  trial  judge  erred  in  sustaining 
the  demurrers,  and  the  judgment  consequent  thereon 
must  be  reversed  and  the  cause  remanded  for  further 

proceedings. 

Revehsed  and  remanded. 
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Francis  C.  Fui.lbr  v.  Dennis  Cunningham. 

Filed  June  16, 1896.    No.  6753. 

1.  Beview:  Conflicting  Evidence.    A  verdict  not  clearly  against  the     _     .. 

weight  of  the  evidence  will  not  be  disturbed,  though  there  may  ^  ^| 
have  been  sufficient  evidence  to  support  a  contrary  verdict.  CiT^l 

61       4 

2.  :  Questions  Not  Raised  Below.     Questions  not  raised  before '"^^ — 

and  considered  by  the  trial  court  on  the  hearing  of  a  case  will  not 

be  available  when  raised  in  this  court. 

3. :  Law  of  the  Case.    Decisions  upon  points  involved   in  a 

case,  made  by  this  court  on  a  former  hearing,  become  the  law  of 
the  case,  and  if  the  cause  be  brought  again  to  this  court  they  will 
not,  as  a  rule,  be  re-examined,  or  the  rulings  then  made  reversed, 
unless  manifestly  incorrect. 

4.  Instructions.   Objections  to  Instructions  examined,  and  hrld  not  well 
taken,  and  Instruction  requested  held  properly  refused. 

Error  from  the  district  court  of  Douglas  eouuty. 
Tried  below  before  Hopewell,  J. 

C.  A.  Baldwin  and  Weaver  &  Giller,  for  plaintiff  in  error. 

Cowin  d  McHttffhj  contra. 

Harrison,  J. 

Dennis  Cunningham  commenced  this,  an  action  of  re- 
plevin, in  the  district  court  of  Douglas  county  against 
Francis  0.  Fuller  to  recover  the  possession  of  a  frame 
building  in  South  Omaha,  in  which  there  had  been  and 
was  being  conducted  a  retail  liquor  business  or  saloon ; 
also,  to  recover  the  bar  and  fixtures,  all  furniture,  and 
other  articles  in  use  in  the  building  and  business.  There 
was  a  trial  of  the  issues  and  judgment  for  defendant, 
which  in  error  proceedings  in  this  court  was  reversed 
and  the  cause  remanded  to  the  trial  court  for  further 
proceedings.  For  a  report  of  the  former  decision  see  35 
Neb.,  58.  A  second  trial  in  the  district  court  resulted  in 
a  verdict  and  judgment  for  the  plaintiff,  hence  the  pre- 
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seatation  of  the  case  here  on  error  on  behalf  of  the  de- 
fendant Francis  C.  Fuller.  Cunningham's  claim  to 
own^^ship  and  right  of  possession  of  this  property  in 
controversy  was  predicated  upon  an  alleged  purchase  of 
it  by  him  during  the  month  of  October,  1887,  of  Groner  & 
Yates,  a  firm  then  in  the  retail  liquor  business  in  the 
building.  Fuller's  rights  in  the  premises  were  grounded 
in  an  alleged  purchase  of  the  property  from  George  W. 
Duncan,  who  asserted  a  sale  to  him  by  Groner  &  Yates 
of  the  same  date  as  the  alleged  purchase  by  Cunningham, 
or  that  the  transactions  which  were  stated  to  constitute 
a  purchase  by  Cunningham  in  reality  made  a  sale  to 
Duncan. 

It  is  insisted  in  the  argument  in  the  brief  filed  for 
Fuller  that  the  verdict  was  not  supported  by  the  evi- 
dence, and  was  contrary  to  the  evidence.  We  have  care- 
fully examined  and  considered  the  evidence,  and  while 
doubtless  it  would  sustain  a  verdict  directly  to  the  con- 
trary of  the  one  returned  by  the  jury,  it  was  sufficient  to 
support  the  determination  of  the  issues  made  by  the  jury 
as  embodied  in  its  verdict,  and,  agreeable  to  the  estab- 
lished rule,  the  verdict  will  not  be  disturbed.  {Kelly  t\ 
Watts,  33  Neb.,  729;  Contwr  v.  Draper,  34  Neb.,  871;  R^ed 
V.  Davis  Milling  Co.,  37  Neb.,  391;  Wagner  v.  Steffin,  38 
Neb.,  392;  Mills  v.  Leavitt,  38  Neb.,  580.) 

It  is  argued  that  the  court  erred  in  admitting  certain 
evidence.  Of  the  admission  of  this  evidence  there  was 
no  complaint,  either  generally  or  specifically,  in  the  mo- 
tion for  a  new  trial,  and  the  question  presented,  not  hav- 
ing been  raised  by  such  motion,  will  not  be  considered 
at  this  time.    {Becker  v.  Simonds,  33  Neb.,  680.) 

At  the  former  hearing  of  the  case  in  this  court  it  was 
of  the  errors  assigned  that  the  trial  court  erred  in  refus- 
ing to  give  a  certain  instruction  quoted  in  the  opinion 
then  announced,  and  it  was  held  that  the  trial  court 
erred  in  refusing  to  give  the  instruction.  Conformably 
to  that  holding  of  this  court,  the  trial  court,  on  the  sec- 
ond trial  of  the  cause,  gave  tlie  instruction  alluded  to, 
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and  its  giving  is  now  urged  as  erroneous.  What  was  said 
in  the  former  decision  in  regard  to  the  instruction  under 
consideration  became  the  law  of  the  case,  and  the  ques- 
tion should  not,  and  will  not,  ordinarily,  in  a  second  hear- 
ing in  this  court,  be  re-examined,  or  the  ruling  then  made 
reversed,  unless  manifestly  incorrect.  {City  of  Hustings  v. 
Foanvorthyj  46  Neb.,  676.)  Furthermore,  the  instruction 
in  question  was  proper  and  its  giving  not  erroneous; 
hence  we  will  adhere  to  the  former  ruling  of  the  court  in 
respect  to  it. 

It  is  assigned  and  urged  that  the  trial  court  erred  in 
refusing  to  give  an  instruction  prepared  and  tendered  by 
the  counsel  for  defendant.  The  instruction,  the  refusal 
to  give  which  is  the  burden  of  this  complaint,  did  not 
embody  in  its  statements  any  theory  of  the  case  advanced 
or  urged  by  either  party  to  the  cause,  it  was  inapplicable 
to  the  facts  developed  in  evidence,  and  had  it  been  given 
and  a  verdict  returned  by  the  jury  responsive  to  its  di- 
rections, it  must,  on  motion,  have  been  set  aside  as  un- 
supported by  the  evidence.     The  judgment  of  the  trial 

court  is 

Affirmed. 


Charles  Best  v.  Malcom  Stewart. 

I  48    850) 

Filed  June  16, 1896.    No.  6658.  |  68  8g7| 

48    860 

1.  Justice  of  the  Peace:  Bntby  of  Judgment.   "Upon  a  verdict,  the     -     ^^ 

Justice  must  immediately  render  judgment  accordingly.  When  the  ^  ^ 
trial  is  by  the  justice,  judgment  must  be  entered  immediately  after 
the  close  of  the  trial,  if  the  defendant  has  been  arrested  or  his 
property  attached;  in  other  cases  it  must  be  entered  cither  at  the 
close  of  the  trial,  or  if  the  justice  then  desire  further  time  to  con- 
sider, on  or  by  the  fourth  day  thereafter,  both  days  Inclusive." 
(Code  of  Civil  Procedure,  sec  1002.) 

2.  :  :  County  Judge.    The  provisions  of  the  section  Just 

quoted  are  applicable  to  a  county  judge  when  exercising  the  ordi- 
nary powers  and  jurisdiction  of  a  justice  of  the  peace.  (See  Com- 
piled Statutes,  ch.  20,  sec.  2.) 
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3.  Appeal  to  District  Court:  Ordeh  Remanding  Cause.    In  an  appeal 

from  the  Judgment  of  the  county  Judge,  In  an  action  wherein  he 
exercised  the  ordinary  powers  and  Jurisdiction  of  a  Justice  of  the 
peace,  a  motion  was  made  in  the  district  court  to  dismiss  the  ap- 
peal for  the  reason  that  the  Judgment  was  one  for  costs  alone  and 
hence  not  appealable.  The  motion  was  sustained  and  the  district 
court  made  an  order  remanding  the  cause  to  the  county  court  for 
final  Judgment.  Held,  An  unauthorized  order  on  the  part  of  the 
district  court  and  hence  inefPectlve. 

4.  :    Jurisdiction:    Order   in   Appellate   Court.    The   county 

Judge,  acting  under  the  order  of  the  district  court,  attempted  to 
render  a  Judgment  or  to  amend  its  former  one,  and  from  this  action 
an  appeal  was  taken,  of  which  a  motion  to  dismiss  on  the  part  of 
defendant,  was  overruled.  The  defendant  did  not  appear  further 
and  his  default  was  entered  and  Judgment  taken  against  him. 
Held,  That  the  Judgment  was  void;  that  the  county  Judge  had  no 
Jurisdiction  when  he  rendered  the  Judgment,  and  the  district  court 
acquired  none  by  the  attempted  appeal. 

5.  Beplevin:  Pleading  and  Proof.    Under  a  general  denial,  in  an  ac- 

tion of  replevin,  the  defendant  may  introduce  any  matter  which 
is  a  defense  to  the  cause  of  action  of  plaintift. 

6. :  :  Value  of  Property.  When  the  value  of  the  prop- 
erty is  alleged  in  the  petition  In  an  action  of  replevin,  and  such 
allegation  Is  specifically  admitted  in  the  answer,  no  proof  of  the 
value  of  the  property  is  necessary. 

Error  from  the  distriot  court  of  Johnson  county. 
Tried  below  before  Babcock,  J. 

L.  C.  Chapmauj  for  plaintiff  in  error. 

T,  Appelfjct  and  J.  Uall  Hitchcock^  contra. 

Harrison,  J. 

The  plaintiff  counneiHed  this,  an  action  of  replevin,  in 
the  district  court  of  Johnson  county  against  the  defend- 
ant, the  coroner  of  said  county,  to  recover  the  possession 
of  certain  personal  property  described  in  the  pleadings. 
The  petition  alleged  ownership  and  right  of  immediate 
possession,  and  was  further  framed  seemingly  with  the 
idea  of  basing  the  claim  to  recover  the  possession  of  the 
property  on  its  being  exempt  from  process,  but  if  this 
idea  ever  obtained,  it  was  abandoned  during  or  before 
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the  trial.  The  property  was  alleged  in  the  petition  to  be 
of  the  value  of  ^00.  Defendant  filed  an  answer,  a  denial 
of  all  statements  of  the  petition  except  that  of  value  of 
the  property,  which  was  admitted.  There  was  in  the 
trial  court  a  verdict  and  judgment  for  defendant,  he  be- 
ing awarded  a  return  of  the  property,  or,  in  lieu  thereof, 
to  recover  the  value  of  his  interest  therein,  assessed  at  the 
sum  of  f  346. 02.  The  property  in  controversy  was  taken 
possession  of  by  the  coroner  under  levy  of  two  executions 
issued  in  favor  of  a  party  who  was  the  sheriff  of  the 
county,  and  the  coroner's  defense  waS  a  justification 
under  the  writs. 

It  is  urged  on  behalf  of  plaintiff  that  one  of  the  execu- 
tions was  issued  to  enforce  collection  of  a  void  judgment, 
and  hence  furnished  no  authority  to,  or  justification  for, 
the  officer  taking  the  property.  It  appears  that  the  judg- 
ment creditor  commenced  an  action  against  the  plaintiff 
herein  in  the  county  court  of  Johnson  county  to  recover 
the  sum  of  flOO,  alleged  to  be  due  the  creditor  as  rent 
for  the  use  and  occupancy  by  the  other  party  of  a  tract 
of  land  belonging  to  the  creditor,  and  the  issues  in  that 
case  were  submitted  to  the  county  judge  on  a  stipulated 
statement  of  the  facts;  that  the  county  judge  made  a 
finding  in  favor  of  Best,  the  plaintiff  in  the  case  at  bar, 
but  failed  to  render  any  other  judgment  than  one  for 
costs.  From  this  judgment  the  creditor  took  an  appeal. 
In  the  district  court  a  motion  was  made  in  behalf  of  Best 
to  dismiss  the  appeal,  which,  on  hearing,  was  sustained 
and  an  order  was  made  that  the  case  be  remanded  to  the 
county  court  for  final  judgment,  and  this  order  was  sub- 
sequently transmitted  to  the  county  judge.  The  entry 
of  the  judgment  for  costs  by  the  county  judge  was  of  date 
December  6, 1889.  The  hearing  of  the  motion  to  dismiss 
the  appeal  in  the  district  court  and  entry  of  the  order 
made  therein  was  of  date  April  2,  1890,  and  the  county 
judge  received  a  copy  of  the  order  from  the  clerk  of  the 
district  court  on  May  10, 1890,  and  on  that  day  attempted 
to  render  a  judgment,  or  did  enter  one  on  his  docket. 
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Whether  it  was  another  judgment  for  costs  or  a  judgment 
for  dismissal  of  the  action  and  for  costs  does  not  ver\ 
clearly  appear  from  the  record  that  was  taken  by  the 
creditor  to  the  district  court  in  an  attempted  second  ap- 
peal, where  he  was  again  met  by  a  motion  to  dismiss  the 
appeal,  which,  on  hearing,  was  overruled.  His  motion 
to  dismiss  the  appeal  being  overruled,  the  debtor,  Best, 
did  not  further  appear  and  was  defaulted,  a  jury  impan- 
eled, proof  made,  and  a  verdict  and  judgment  given  favor- 
able to  tbe  creditor  in  the  sum  of  flOO,  and  to  enforce  this 
judgment  one  of  the  executions  was  issued,  by  virtue  of 
which  the  coroner  attempted,  in  the  case  at  bar,  to  justify 
his  seizure  of  the  property  involved.  The  judge  of  the 
district  court  had  no  power,  when  he  determined  and  sus- 
tained the  motion  to  dismiss  the  first  appeal,  to  remand 
the  cause  to  the  county  court  with  an  order  to  such  court 
to  amend  its  judgment  or  to  render  judgment.  The  case 
being  one  in  which  the  county  judge  was  exercising  the 
ordinary  powers  and  jurisdiction  of  a  justice  of  the  peace, 
the  proceedings  therein  would  be  governed  by  the  pro- 
visions of  the  Code  of  Civil  Procedure  relative  to  justices 
of  the  peace.  The  time  had  expired  within  w^hich  the 
county  judge  could  render  any  judgment  in  the  cause. 
(Code  of  Civil  Procedure,  sec.  1002.  See  sec.  2,  ch.  20, 
Compiled  Statutes.)  Consequently  he  had  no  jurisdic- 
tion to  render  the  second  judgment  and  the  district 
court  acquired  none  by  the  appeal,  and  its  judgment  ren- 
dered in  the  case  was  without  jurisdiction  and  void;  and 
the  execution  issued  to  enforce  the  judgment  for  $100  and 
interest  and  costs  afforded  no  justification  for  the  coroner 
in  taking  the  property,  or  defense  to  this  action.  There 
was  an  execution  on  a  judgment  of  |185,  against  which 
nothing  is  alleged  or  argued.  This  last  mentioned  judg- 
ment was,  so  far  as  we  are  informed  in  this  case,  valid, 
and  the  execution  issued  for  its  enforcement  furnished 
^ooA  matter  of  defense  for  the  oflftcer  who  levied  it  on  the 
property.  The  evidence  to  establish  the  defense  of  justi- 
fication bv  virtue  of  the  writs  of  execution  was  competent 
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in  an  action  of  replevin  nnder  the  general  denial.  {Rich- 
ardson V.  SteelCy  9  Neb.,  483;  Merrill  v.  Wedgetcoody  25  Neb., 
283.) 

It  is  contended  that  as  there  was  no  proof  of  the  value 
of  the  property  in  controversy,  there  could  be  no  finding 
of  the  value.  The  petition  alleged  its  value  and  the  an- 
swer specifically  admitted  such  allegation.  This  was  suf- 
ficient to  establish,  there  being  no  proof  on  the  subject, 
that  the  property  was  of  the  value  claimed  in  the  petition. 
Section  134  of  the  Code  of  Civil  Procedure,  to  which  we 
are  cited,  is  to  the  effect  that  allegations  in  a  petition  of 
value  or  of  amount  of  damage  shall  not  be  considered  as 
true  without  proof  because  not  controverted  or  denied  in 
the  answer.  To  the  same  effect  is  the  decision  in  the  case 
of  Campbell  v.  Brosvus^  36  Neb.,  792,  to  which  we  are  cited 
by  counsel  for  plaintiff  in  support  of  his  position  in  this 
contention.  It  follows  from  the  foregoing  conclusions 
that  the  finding  of  the  jury  as  to  the  value  of  defendant's 
interest  in  the  property,  also  the  judgment  of  the  court 
based  on  the  verdict,  were,  each  of  them,  erroneous  to  the 
extent  it  included  the  amount  of  the  judgment  in  the  sum 
of  f  100  and  its  accompanying  interest  and  costs,  to-wit, 
1132.50.  The  defendant  may  file  a  remittitur  of  this  last 
named  sum  within  forty  days,  and  if  he  does  so  the  judg- 
ment will  be  affirmed,  and  if  not  it  will  be  reversed  and 
the  cause  remanded. 

Judgment  accordingly. 


German  National.  Bank  of  Bp:atrice  v.  Stephen  D. 

Terry  bt  al. 

FiUED  June  16, 1896.    No.  6677. 

BiU  of  Exceptions:  Pailube  of  Clebk  to  Authenticate.  A  blH  of 
exceptions  cannot  be  considered  on  error  or  appeal  where  it  is  not 
authenticated  by  certificate  of  the  clerk  of  the  trial  court. 


48    803 
51    473 
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Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcock,  J. 

Murphy  d  IjC  Hane^  for  plaintiff  in  error. 

L.  M,  Prmhirfon,  rontra, 

NouvAi.,  J. 

This  was  an  action  in  the  nature  of  a  creditors'  bill. 
Upon  the  trial  the  court  found  the  issues  in  favor  of  the 
defendants.  A  motion  for  a  new  trial  was  filed,  and  from 
an  order  overruling  the  same,  error  is  prosecuted  to  this 
court. 

Tlie  sole  question  in  the  case  is  one  of  fact  and  that 
cannot  be  considered  by  us,  since  the  document  attached 
to  the  transcript  purporting  to  be  a  bill  of  exceptions  is 
not  in  any  manner  authenticated  by  certificate  of  the 
clerk  of  the  distri(*t  court.  A  citation  of  the  decisions 
of  this  court  which  sustain  the  proposition  would  be  su- 
perfluous.    The  decree  is 

Affirmbsd. 


Charles  F.  Schroder,  appellee,  v.  Louisa  Schradbb 

et  al.,  appellants. 

Filed  June  16, 1896.    No.  6749. 

Partition  of  Half -Section  of  Land  Into  Poor  Equal  Parts:  Drvisioir 
Amono  Widow  and  Three  Children:  Appeal  by  Widow  Ain>  by 
One  of  the  Heirs.  Evidence  in  the  case  examined,  and  hHd  to 
sustain  the  findings  and  decree. 

Ai»peal  from  the  district  court  of  Nuckolls  county. 
Heard  below  before  Hastings,  J. 

H.  W.  Shorty  for  appellants. 
/?.  Z).  Stutherlmid^  coutra. 
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NORVAL,  J. 

On  the  27th  day  of  October,  1879,  one  August  Schroder 
died  intestate,  leaving  surviving  him,  a  wife  and  three 
children.  At  the  time  of  his  death  he  was  seized  in  fee- 
simple  of  320  acres  of  land  in  Nuckolls  county.  The 
widow,  Louisa  Schroder,  has  since  married  one  W.  F. 
Schrader.  This  was  an  action  by  Charles  F.  Schroder, 
one  of  the  heirs  of  the  deceased,  for  a  partition  of  said 
real  estate.  The  court  at  the  hearing  found  that  said 
Louisa,  as  the  widow  of  said  deceased,  was  entitled  to  a 
dower  interest  in  said  premises,  and,  subject  thereto, each 
of  the  three  children,  as  heirs  of  said  August  Schroder, 
is  the  owner  of  the  undivided  one-third  part  of  said  real 
estate.  A  decree  was  entered  confirming  the  shares  of 
the  respective  parties,  and  that  partition  of  the  land  be 
accordingly  made.  Referees  were  appointed  to  make 
such  partition,  who  assigned  to  the  widow,  as  her  dower 
interest,  the  homestead  eighty-acre  tract,  and  allowed 
eighty  acres  of  land  to  each  of  the  three  children.  From 
an  order  confirming  the  report  of  the  referees  the  widow 
and  one  Mary  L.  Schroder,  one  of  the  heirs,  appeal. 

The  sole  question  is  whether  a  fair  and  equitable  divi- 
sion of  the  property  has  been  made.  The  record  discloses 
that  the  referees  called  upon  the  widow  before  the  di- 
vision was  made  and  informed  her  of  the  manner  of  the 
partition  and  the  tract  they  proi)OHed  to  allot  to  each,  and 
that  she  expressed  herself  as  being  entirely  satisfied. 
While  the  eighty  acres  assigned  to  her  constitutes  only 
one-fourth  of  the  acreage  of  the  entire  premises,  there  is 
evidence  to  show  that  it  equals  in  value  the  one-third  of 
the  whole  320  acres.  The  part  set  off  to  her  as  dower  be- 
ing equal  in  value  to  one-third  of  the  lands,  she  has  no 
just  cause  to  complain  of  the  division. 

It  is  claimed  that  the  eighty  acres  allotted  to  Mary  L. 

Schroder  is  rough  and  inferior  land,  not  exceeding  in 

value  f  1,000,  while  each  of  the  tracts  set  oflf  to  the  other 

two  heirs  is  choice,  smooth  land  and  more  valuable.    Nu- 

59 
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merous  witnesses  were  examined  upon  this  branch  of  the 
rase,  and  the  evidence  adduced  is  very  conflictinor,  but 
the  preponderance  of  the  testimony  tends  to  establish 
that  the  tract  set  off  to  Mary  L.  Schroder  has  at  least 
thirty  acres  of  good  farming  land  and  the  remainder  is 
covered  with  a  heavy  growth  of  hardwood  timber,  ca- 
pable of  making  2,000  cords  of  wood;  that  the  entire 
eighty  acres  is  fully  as  valuable  as  either  of  the  tracts 
assigned  to  the  other  children,  and  that  no  fairer  or  more 
equitable  partition  of  the  premises  could  have  been  made. 
The  decree  is  accordingly 

Affirmet>. 


Geneva  NATioNAii  Bank  v.  Silas  Bailor  bt  al. 

Filed  June  16, 1896.    No.  6638. 

1.  Attachment:  Motion  to  Disbolve:   Burden  of  Proof.    Where  the 

facts  stated  in  an  affidavit  for  an  attachment  are  denied  on  a  mo- 
tion to  dissolve,  the  burden  is  cast  upon  the  plaintiff  to  sustain  his 
charges  by  proof. 

2.  :  ;  Review.    An  order  discharging  an  attachment,  made 

upon  conflicting  evidence,  will  not  be  disturbed  by  a  reviewing 
court,  unless  the  decision  is  clearly  and  manifestly  wrong. 

3. :  Evidence  of  Fraud.    Evidence  examined,  and  h^d  that  It 

fails  to  show  that  the  defendant  fraudulently  contracted  the  in- 
debtedness for  which  this  action  was  instituted. 

4. :  ,    Yming  r.  Cooper,  12  Neb.,  610,  distinguished. 

Error  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J. 

F.  B.  Douisthorpe^  for  plaintiff  in  error. 

Ong  d  Jensen  and  Charles  H.  SloaUy  contra. 

NORVAL,  J. 

The  (leneva  National  Bank  brought  this  action  in  the 
couii:  below  against  Silas  Bailor  and  A.  Bailor  upon 
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three  promissory  notes  aggregating  the  sum  of  f2,840, 
besides  interest.  On  the  same  day  an  affidayit  for  an  at- 
tachment was  filed,  and  an  order  of  attachment  was  is- 
sued, which  was  i*eturned  without  any  property  being 
seized.  An  affidayit  in  garnishment  was  filed  by  the 
bank,  and  notice  or  summons  in  garnishment  was  served 
upon  Arthur  Atherton,  James  Kimbrough,  and  the  Citi- 
zens Bank.  The  latter  made  no  disclosure,  and  the  an- 
swer of  Atherton  revealed  that  he  was  indebted  to  the 
defendant,  Silas  Bailor,  in  the  sum  of  |2,600,  or  there- 
abouts. A  motion  was  filed  to  dissolve  the  attachment 
and  garnishment  proceedings  for  the  reason  the  allega- 
tions of  the  attachment  affidavit  were  untrue,  which  mo- 
tion was  sustained,  and  this  ruling  is  the  only  question 
before  us  for  review. 

The  affidavit  for  attachment  was  made  by  A.  O.  Taylor^ 
cashier  of  plaintiflf^s  bank,  and  sets  up  four  grounds: 

1.  The  defendant,  Silas  Bailor,  is  about  to  remove  his 
l)roperty,  or  a  part  thereof,  out  of  the  jurisdiction  of  the 
court,  with  the  intent  of  defrauding  his  creditors. 

2.  That  he  is  about  to  convert  his  property,  or  a  part 
thereof,  into  money  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors. 

3.  That  he  has  assigned,  removed,  or  disposed,  or  is 
about  to  dispose  of,  his  property,  with  the  like  fraudulent 
intent 

4.  That  the  debt  for  which  suit  was  brought  was  fraud- 
ulently contracted  or  incurred. 

The  record  reveals  that  the  motion  to  discharge  was 
heard  upon  proofs  in  the  form  of  affidavits,  consisting  of 
the  affidavit  of  Silas  Bailor  filed  in  support  of  his  motion, 
and  the  affidavit  of  A.  O.  Taylor,  offered  by  plaintiff  in 
resistance  thereof.  The  defendant,  in  his  motion  and 
affidavit,  expressly  and  specifically  denied  each  aver- 
ment of  fraud  contained  in  the  original  affidavit  on  which 
the  attachment  was  obtained.  The  burden,  therefore, 
was  upon  the  plaintiff  to  sustain  some  one  of  the  grounds 
of   attachment   by   a   preponderance   of   the   evidence. 
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(Dolan  V.  Armstrong^  35  Neb.,  339;  Ohls  Watfoti  Co.  r.  Beite- 
diet,  25  Neb.,  375;  titeele  v.  Dodd,  14  Neb.,  496.)  The  affi- 
davit of  Taylor  read  on  the  hearing  of  the  motion  in  some 
i*e8pects  tends  to  prove  the  facts  justifying  the  issuance 
of  the  attachment  stated  in  his  original  affidavit  made 
for  the  purpose,  but  all  charges  of  fraud  having  been  de- 
nied by  the  defendant  under  oath,  it  cannot  be  said  that 
tlie  finding  and  judgment  are  unsupported  by  tlie  evi- 
dence, or  are  clearly  and  manifestly  against  the  weight 
thereof.  The  decision  being  based  upon  conflicting  evi- 
<lence,  the  order  sustaining  the  attachment  on  that 
ground  alone  should  be  upheld.  {Mayer  v.  Zingre^  18  Neb., 
458;  Johnson  r.  Steele j  23  Neb.,  82;  Smith  v.  BoyeVj  35 
Xeb.,  46.)  With  these  observations  we  might  dismiss  a 
further  consideration  of  the  case,  but  as  counsel  has  so 
strenuously  insisted  that  the  debt  was  fraudulently  con- 
tracted by  the  defendant,  we  will  briefly  notice  that 
argument. 

It  appears  that  Silas  Bailor,  in  1893,  sold  his  farm  to 
Arthur  Atherton,  the  garnishee  herein,  a  written  contrart 
to  that  effect  at  the  time  being  entered  into.  By  the 
t(*rms  of  the  agreement,  between  |2,000  and  f  3,000  of  the 
consideration  was  payable  on  August  1,  1893.  At  the 
time  the  contract  of  sale  was  made  Bailor  was  indebted 
to  plaintiff  for  money  borrowed.  He  applied  to  the  bauk 
iu  April,  1893,  for  a  further  loan,  and  for  an  extension  of 
time  of  payment  on  the  amount  then  owing  by  him  to  the 
bank.  The  loan  was  accordingly  made,  and  an  extension 
of  time  of  payment  of  his  existing  indebtedness  was 
granted.  Other  loans  and  extensions  were  afterwards 
made  Bailor  by  the  bank,  which  are  covered  by  th*- 
notes  in  suit  The  affidavit  of  Taylor,  in  addition  to  the 
foregoing,  states,  in  effect,  that  each  loan  and  extension 
was  obtained  on  the  stipulation  of  Bailor  that  he  would 
apply  the  proceeds  of  the  sale  of  the  farm  in  I iqu illation 
of  his  entire  indebtedness  to  the  bank;  that  subsequently 
the  defendant,  in  violation  of  his  said  agreement,  con- 
tractcHl  with  the  Citizens  Bank  of  Geneva  to  pay  the  pro- 
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ceeds  of  the  sale  of  the  farm  to  liquidate  his  indebtedness 
to  said  bank,  although  such  debt  was  amply  and  fully 
secured.  The  affidavit  of  Taylor  also  contains  statement;^ 
of  matters  transpiring  since  the  attachment  herein  was 
issued,  but  they  are  wholly  immaterial  and  foreign  to  the 
present  inquiry.  The  important  question  is  whether  any 
grounds  for  attachment  existed  at  the  time  the  writ  w^as 
issued,  and  not  since.  The  affidavit  of  Taylor,  viewed  in 
its  most  favorable  light,  fails  to  show  that  the  debt  was 
fraudulently  contracted.  Bailor  is  not  charged  with  mis- 
stating a  single  material  fact.  Atherton  was  owing  hiiu 
as  he  represented.  It  is  true.  Bailor  agreed  to  turn  over 
the  proceeds  of  the  place  to  the  plaintiff,  but  that  did  not 
constitute  a  representation  of  an  existing  matter  or  fa<*t, 
but  was  merely  a  promise  of  the  performance  of  an  act  in 
the  future,  and  insufficient  whereon  to  base  a  charge  of 
fraud.  The  failure  of  Bailor  to  apply  the  unpaid  pur- 
chase price  of  the  land  on  the  plaintiff's  claim  was,  at 
most,  a  breach  of  contract,  and  constituted  no  groun<l  for 
the  suing  of  an  attachment.  The  case  of  Young  v.  Cooper, 
12  Neb.,  610,  cited  by  plaintiff,  is  not  applicable  to  the 
facts  before  us.  There  a  commission  firm  in  ('hi(*ago  ad- 
vanced to  the  defendant  |v2,000  on  representations  of  the 
latter  that  they  had  purchased  from  the  former  125  hogs 
and  would  have  200  by  Saturday  night,  when,  as  a  matter 
of  fact,  those  bought  had  not  been  purchased  for  plaint- 
iffs. There  was  a  false  representation  of  a  material  fact 
as  to  the  125  hogs.  No  significance  was  placed  in  that 
case  upon  the  statement  of  the  number  of  hogs  to  be  sub- 
sequently purchased.  In  the  case  at  bar  the  evidence 
fails  to  show  a  single  misstatement  as  to  an  existing  ma- 
terial fact;  hence  the  charge  that  the  debt  was  fraudu- 
lently contracted  falls  to  the  ground.     The  judgment  is 

Affirmed. 
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State  op  Nebraska,  ex  rel.  Farmers  Mutuai^  Insur- 
ance Company  of  Nebraska,  v.  Eugene  Moore, 
Auditor  op  Public  Accounts- 
filed  June  16, 1896.    No.  8372. 

1.  Statutes:  Amendments:  Constitutional  Law.  It  is  only  where  an 
act  of  the  legislature  Is  Incomplete  in  itself,  but  manifestly 
amendatory  of  some  existing  statute  to  which  it  does  not  refer, 
that  it  is  within  the  inhibition  of  the  constitutional  provision 
that  *'no  law  shall  be  amended  unless  the  new  act  contain  the  sec- 
tion or  sections  so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed."  (Constitution,  art.  3,  sec.  11.)  If  the 
act  is  complete  in  itself  it  does  not  yiolate  said  provision. 


2. 


3. 
4. 


:  :  :  Insurance.  The  act  of  the  legislature  ap- 
proved March  30,  1891,  entitled  "An  act  to  authorize  the  organi- 
zation of  mutual  insurance  companies"  (Session  Laws,  1891,  p.  272, 
ch.  33),  is  not  inimical  to  said  clause  of  section  11  of  article  3  of 
the  constitution,  it  being  an  independent  and  complete  law  of 
itself,  and  not  amendatory  of  a  prior  statute. 

:  Tttlbs  of  Acts.   Held,  That  said  act  contains  but  a  single 


subject  of  legislation,  which  is  fairly  expressed  in  the  title. 

:  Repeal  by  Implication.    It  is  only  where  two  statutes  on 


the  same  subject  are  so  repugnant  to  each  other  that  both  cannot 
be  enforced  the  last  one  enacted  will  supersede  the  former,  and 
repeal  It  by  implication. 

5.  :   Unconstititional  Provisions:    Validity  of  Portions  of 

Act.  Where  a  statute  contains  provisions  which  are  unconstitu- 
tional, if  the  valid  and  Invalid  are  not  so  connected  as  to  be  inca- 
pable of  separation,  and  the  valid  portion  is  a  complete  act  and  not 
dependent  upon  the  part  that  is  void,  the  latter  alone  will  be  dis- 
regarded and  the  rest  sustained,  if  it  is  manifest  that  the  void 
part  was  not  an  inducement  to  the  legislature  to  pass  the  part 
which  is  valid. 

6.  Insurance:  Premiums:  Payment  in  Cash:  Construction  of  Stat- 

ute. The  clause  of  section  8  of  the  said  act  of  March  30,  1891, 
which  declares  that  each  policy  holder  shall,  "at  the  time  of  effect- 
ing the  insurance,  pay  such  percentage  in  cash  and  such  other 
charges  as  may  be  required  by  the  rules  and  by-laws  of  the  com- 
pany" (Session  Laws,  1891,  p.  274,  ch.  33,  sec.  8),  construed,  and 
held  that  the  word  "cash,"  in  the  connection  employed,  means 
current  money,  and  that  the  amount,  as  well  as  whether  any  ad- 
vance payments  shall  be  made  by  the  insured,  depends  alone  upon 
the  rules  and  by-laws  of  the  company. 
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7. : :  .    In  case  the  rules  and  by-laws  provide  for  the 

payment  in  money  of  a  membership  fee  or  other  charge  at  the 
time  the  insurance  Is  written,  the  same  must  be  paid  In  advance 
in  cash,  and  not  by  accepting  in  lieu  thereof  the  promissory  note  of 
the  policy  holder. 

Original  application  for  mandamus  to  require  the  au- 
ditor of  public  accounts  to  issue  a  certificate  authorizing 
the  relator  to  transact  a  mutual  insurance  business  in  the 
state  of  Nebraska.     Writ  denied. 

The  opinion  contains  a  statement  of  the  case. 

F.  MartiUj  Thomas  Darnall^  and  Lamb  d  Adams^  for 
relator: 

If  an  act  of  the  legislature  is  complete  within  itself  it 
must  stand,  though  it  may  be  in  conflict  with  former  stat- 
utes and  may  so  operate  on  prior  laws  as  to  materially 
change  or  modify  them.  {State  v.  Page^  12  Neb.,  386; 
S mails  v.  White^  4  Neb.,  353;  Brome  v.  Cuming  County ^  31 
Neb.,  362;  State  v.  Benton,  33  Neb.,  823;  State  v.  Bemis, 
45  Neb.,  724.) 

All  that  the  law  requires  is  that  the  amendatory  statute 
shall  be  definite  and  certain  as  to  the  statute  amended, 
and  germane  to  the  title  of  the  original  act.  {State  v.  Bab- 
cock,  23  Neb.,  128;  State  v.  BemiSy  45  Neb.,  724.) 

The  act  does  not  express  more  than  is  embodied  in  the 
title.  {Paxton  v.  Farmers  d  Merchants  Irrigation  d  Ijand 
Co.y  45  Neb.,  884;  State  v.  Ream,  16  Neb.,  683.) 

The  auditor  had  no  authority  to  investigate,  in  a  public 
manner,  the  acts  and  conduct  of  relator  with  a  view  of 
revoking  its  authority  to  do  business.  That  prerogative 
is  exclusively  within  a  court  of  competent  jurisdiction. 
{Stout  V.  Zulicky  7  Atl.  Rep.  [N.  J.],  362;  Oreenbrier  JAimber 
Co.  V.  Wardy  3  S.  E.  Rep.  [W.  Va.],  227;  In  re  New  Tork 
Elevated  R.  Co.y  70  N.  Y.,  327;  Leslie  v.  Jjorillardy  18  N.  E. 
Rep.  [N.  Y.],  363;  City  of  South  Omaha  v.  Taxpayers'  League, 
42  Neb.,  671.) 

Reference  is  also  made  to  the  following  cases:  State  v. 
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Ijancaster  Covufyy  17  Neb.,  85;  State  v.  Hurds,  19  Neb.,  323; 
Muldoon  i\  Levij  25  Neb.,  457. 

A,  S.  Churchill f  Attorney  Oeneralj  George  A.  Daify  Depntif 
Attorney  General^  and  H.  C,  Rrome^  for  respondent. 

Charles  O.  Whedou,  contending  that  the  act  of  March  30, 
1891,  authorizing  the  organization  of  mutual  insurance 
companies,  is  unconstitutional,  cited  the  following  cases: 
Ryan  v.  State^  5  Neb.,  276;  Ixincaster  County  v.  Hoaglandy 
8  Neb.,  36;  City  of  South  Omaha  v.  Taxpayers'  League^  42 
Neb.,  678;  Jones  v.  Davis,  6  Neb.,  33;  State  v.  Page,  12 
Neb.,  386;  Herold  v.  State,  21  Neb.,  50;  Loire  v.  Rees  Print- 
ing  Co.,  41  Neb.,  127;  Tmmhle  v.  Trumble,  37  Neb.,  340; 
Cooley,  Constitutional  Limitations  [5th  ed.],  486* 

NORVAL,  J. 

Relator  is  a  mutual  insurance  company  incorporated 
under  and  by  virtue  of  the  provisions  of  the  act  of  the 
legislature  entitled  "An  act  to  authorize  the  organization 
of  mutual  insurance  companies," approved  March  30,1891. 
(Session  Laws,  1891,  p.  272,  ch.  33.)  It  has  been  doing  a 
general  mutual  insurance  business  in  this  state  for  more 
than  four  years,  has  a  membership  of  about  4,500,  and  is 
carrying  insurance  of  more  than  fl3,000,000.  On  the 
15th  day  of  January,  1896,  relator  filed  with  the  respond- 
ent, auditor  of  public  accounts,  an  annual  statement  of  its 
business  for  the  year  ending  December  31,  1895,  and  on 
February  1,  1896,  and  at  various  times  since  said  date,  it 
has  requested  and  demanded  that  respondent  issue  to 
relator  a  certificate  authorizing  it  to  do  a  mutual  insur- 
ance business  in  this  state.  Respondent  having  refused 
to  comply  with  said  request,  this  action  was  instituted  to 
require  him  to  issue  to  relator  a  certificate  of  authority 
to  transact  business.  Two  matters  are  presented  by  the 
record  for  consideration:  First — The  constitutionality  of 
the  act  under  which  relator  was  incorporated.  Second — 
Has  relator  complied  with  that  part  of  section  8  of  said 
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act  which  provides  that  members  of  the  company  shall, 
"at  the  time  of  effecting  the  insurance,  pay  such  percent- 
age in  cash  and  such  other  charges  as  may  be  required 
by  the  rules  and  by-laws  of  the  company"? 

It  is  contended  that  the  act  of  1891,  chapter  33  of  the 
laws  of  that  year,  is  in  contravention  of  that  clause  of 
section  11,  article  3,  of  the  constitution  which  declares 
that  "no  law  shall  be  amended  unless  the  new  act  contain 
the  section  or  sections  so  amended,  and  the  section  or  sec- 
tions HO  amended  shall  be  repealed."  This  constitutional 
provision  has  been  frequently  before  this  court  for  con- 
sideration, and  it  is  a  rule  well  settled  that  where  an  act 
of  the  legislature  is  not  complete  in  itself,  but  is  amenda- 
tory of  a  former  law  to  which  it  does  not  refer,  it  is  within 
the  constitutional  inhibition  quoted  above.  In  otlier 
words,  the  fundamental  law  of  the  state  requires  all  tlie 
parts  of  an  amended  law  to  be  incorporated  in  the  act, 
and  the  old  law  so  amended  to  be  repealed.  If  said  con- 
stitutional provision  is  disregarded  or  not  complied  with 
in  the  amendment  of  a  prior  act,  the  new  law  is  void. 
(Smails  v.  White,  4  Neb.,  353;  Ryan  r.  State,  5  Neb.,  27G; 
Lancaster  Cminty  v.  Hoa gland,  8  Neb.,  38;  8oi:ercign  v.  State, 
7  Neb.,  409;  In  re  House  Roll  28 J,,  31  Neb.,  505;  Stricklett 
V.  State,  31  Neb.,  674;  City  of  South  Omaha  t\  Taxpayer.H' 
League,  42  Neb.,  671.)  It  is  also  firmly  established  in  this 
state  by  a  long  line  of  decisions  that  an  act  complete  in 
itself  is  not  inimical  to  said  constitutional  provision,  al- 
though such  act  may  be  repugnant  to,  or  in  conflict  with, 
a  prior  law,  which  is  not  referred  to  nor  in  express  terms 
repealed  by  the  later  act  In  such  case  the  earlier  statute 
will  be  construed  to  be  repealed  by  implication.  (Smails 
V.  White,  4  Neb.,  353;  Jones  r.  Davis,  6  Neb.,  33;  State  r. 
Maccuaig,  8  Neb.,  215;  State  v.  Whittemore,  12  Neb.,  252; 
State  V.  Page,  12  Neb.,  386;  State  v.  Ream,  16  Neb.,  681; 
Ballon  V.  Black,  17  Neb.,  389;  Herald  v.  State,  21  Neb.,  50; 
State  V.  Arnold,  31  Neb.,  75;  Bronte  v.  Cuming  County,  31 
Neb.,  362;  State  v.  Benton,  33  Neb.,  823;  State  v.  Bemis, 
45  Neb.,  724.) 
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The  rule  last  above  stated  is  not  assailed  as  being  un- 
sound, but  it  is  argued  that  it  is  not  applicable  here,  since 
the  law  under  consideration  contains  no  specific  or  gen- 
eral repealing  clause.  That  it  does  not  purport  to  repeal 
any  previous  enacted  statute  in  conflict  therewith  is  not 
an  important  consideration.  Its  failure  to  do  so  did  not 
make  the  act  incomplete,  as  suggested  by  counsel.  All 
prior  laws  conflicting  with  the  act  of  1891  were  as  effectu- 
ally repealed  by  implication  as  though  said  act  had  con- 
tained a  specific  or  general  repealing  provision.  In  some 
of  the  cases  above  cited  statutes  were  upheld,  although 
some  of  their  provisions  were  repugnant  to  existing  laws 
upon  the  same  subject  and  no  repealing  clauses  were  in- 
serted. The  act  of  1891,  under  which  relator  was  organ- 
ized and  incorporated,  consists  of  nineteen  sections,  some 
of  which  embody  the  same  subject  of  legislation  at  that 
time  contained  in  chapter  43,  Compiled  Statutes,  entitled 
"Insurance  Companies,"  and  there  is  an  apparent,  if  not 
a  real,  conflict  between  the  provisions  of  the  two  laws. 
Thus,  by  section  1  of  the  act  of  1891  any  number  of  per- 
sons, not  less  than  twenty,  residing  in  the  state,  who  col- 
lectively shall  own  property  of  the  value  of  120,000  or 
over,  which  they  desire  to  have  insured,  are  authorized  to 
organize  a  mutual  insurance  company,  while  section  3  of 
said  chapter  43  requires  at  least  two  hundred  persons  to 
form  an  insurance  company  on  the  mutual  plan.  The 
mode  of  organization,  as  well  as  the  manner  of  conduct- 
ing the  business,  is  prescribed  in  each  act,  and  in  many 
essential  particulars  the  two  enactments  are  contradic- 
tory ;  but  in  so  far  as  they  do  conflict,  if  both  laws  cannot 
stand,  the  provisions  of  the  older  act  must  yield  to  the 
latest  expressions  of  the  legislative  will.  The  act  of  1891 
purports  to  be  and  it  is  an  independent  and  complete  law 
within  itself,  not  amendatory  of,  nor  in  any  manner  de- 
pending upon,  any  other  statute,  and,  therefore,  under 
the  authorities  cited,  is  not  inimical  to  the  constitutional 
provision  quoted  above.  Said  chapter  43,  prior  to  1891, 
related  to  different  kinds  of  insurance  companies,  among 
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others,  fire  and  life,  stock  companies  as  well  as  those  or- 
ganized upon  the  mutual  plan,  while  the  act  under  review 
deals  with  mutual  companies  alone,  and  authorizes  their 
organization  upon  terms  and  conditions  different  from 
those  specified  in  said  chapter  43,  yet  it  does  not  follow 
that  the  provisions  of  the  old  law  on  the  subject  of  mutual 
insurance  were  repealed  or  superseded  by  the  subsequent 
statute.  Obviously  it  was  the  intention  of  the  law- 
makers to  authorize  the  formation  of  two  distinct  classes 
of  mutual  insurance  companies,  with  dissimilar  powers 
conferred  and  restrictions  imposed.  The  prior  law,  as 
already  suggested,  permits  not  less  than  two  hundred 
persons  to  organize  such  a  company,  and  the  act  of  1891 
authorizes  the  formation  of  companies  for  mutual  insur- 
ance by  any  number  of  persons  not  less  than  twenty. 
The  mode  and  manner  of  transacting  the  business  of  in- 
surance are  differently  prescribed  by  each  law,  yet  it  is 
not  discernible  why  both  statutes  may  not  be  sustained, 
and  companies  be  formed  for  mutual  insurance  under 
either.  The  legislature,  by  separate  and  distinct  enact- 
ments, has  pifevided  for  the  incorporation  of  cities  of  va- 
rious classes.  Thus,  cities  having  a  population  of  eighty 
thousand  or  more  may  incorporate  as  metropolitan  cities ; 
municipalities  possessing  between  25,000  and  100,000  in- 
habitants are  known  as  cities  of  the  first  class;  cities 
of  the  second  class,  with  a  less  number  of  inhabitants, 
are  likewise,  also,  provided  for.  The  laws  relating  to 
the  incorporation  of  the  several  classes  of  cities  were 
passed  at  different  times,  and  distinct  powers  were  given 
by  each  enactment.  The  number  of  inhabitants  gener- 
ally determines  the  form  of  government.  If  the  said  act 
of  1891  is  unconstitutional  upon  the  grounds  urged,  then 
for  the  same  reason  more  than  one  of  the  several  city 
charters  must  fall  to  the  ground.  A  construction  which 
must  lead  to  such  consequence  should  not  be  adopted  un- 
less unavoidable.  The  conclusion  is  irresistible  that  the 
older  enactment  relating  to  mutual  insurance  companies 
is  not  repealed  by  the  subsequent  act  upon  the  same 
subject  of  legislation. 
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It  in  iunisted  that  the  act  uftder  consideration  conflicts 
with  the  constitutional  provision  that  "no  bill  shall  con- 
tain more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title/'  (Constitution,  art.  3,  sec.  11.)  An 
inspection  of  the  entire  act  discloses  that  it  has  but  one* 
general  object,  contains  but  one  subject  of  legislation, 
and  that  is  fairly  expressed  by  its  title.  It  is  not  ob- 
noxious to  the  constitutional  provision  quoted.  (White  r. 
Cifi/  of  /.///co/w,  5  Neb.,  505;  Eamlin  v.  Meadville,  6  Neb., 
227;  State  r.  Ream,  MS  Neb.,  681.) 

Another  contention  is  that  section  11  of  the  law  under 
consideration  is  invalid  because  it  provides  for  the  adjust- 
ment of  losses  by  three  arbitrators,  one  to  be  chosen  by 
the  claimant,  one  by  the  company,  and  the  third  by  the 
two  persons  thus  selected,  and  further,  that  the  award 
made  by  them  shall  be  final.  It  is  contended  that  this 
provision  was  inserted  to  oust  the  courts  of  their  consti- 
tutional jurisdiction,  and  hence  is  void  and  not  enforce- 
able. It  is  not  certain  that  the  clause  relating  to  arbitra- 
tion (rould  have  the  effect  imputed  to  it  by  counsel,  since 
by  section  14  of  the  same  act  it  is  expressly  provided  that 
"Suits  at  law  may  also  be  brought  and  maintained  against 
any  such  company  by  members  thereof  for  losses  sus- 
tained, if  paynuMit  is  withheld  after  such  losses  become 
due."  (Session  Laws,  1S91,  p.  276,  (*h.  33,  sec.  14.)  Thus, 
it  would  seem  that  arbitration  is  not  the  only  means  pro- 
vided for  tlieadjustnientof  losses, but  that  their  payments 
may  be  enforced  in  the  courts  by  appropriate  legal  pro- 
(*eedings.  Conceding  that  this  is  not  the  proper  construc- 
tion to  be  placed  upon  the  statute,  and  the  clause  relating 
to  arbitration  is  invalid  because  it  deprives  the  insured  of 
the  right  to  enforce  the  payment  of  his  loss  in  the  courts, 
it  does  not  nei^essarily  follow  that  the  entire  law  falls  to 
the  ground.  The  rule  is  where  a  statute  contains  pro- 
visions which  are  invalid  or  unconstitutional,  if  the  valid 
and  invalid  portions  are  not  so  connected  as  to  be  inca- 
pable of  separation,  and  the  valid  part  is  a  complete  act 
and  not  dependent  upon  the  part  that  is  void,  the  latter 
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aloue  will  be  disregarded  and  the  remainder  upheld. 
(State  i\  Lancaster  Comtti/y  6  Neb.,  474;  Htate  r.  Hardi/y  7 
Neb.,  377;  State  v.  Lancaster  County ^  17  Neb.,  85;  State  r. 
Hnrds,  19  Neb.,  323;  Muhloon  r.  Led,  25  Neb.,  457;  Mes- 
senger V.  StatCy  25  Neb.,  674;  Magneau  i\  City  of  Fremont, 
30  Neb.,  843.)  The  main  provision  of  the  law  under  con- 
sideration not  being  dependent  on  the  rlause  relating  to 
arbitration,  the  whole  act  is  not  void. 

Objections  have  been  made  to  the  validity  of  other  sec- 
tions of  the  act,  but  they  need  not  be  noticed,  since  they 
are  disposed  of  by  the  foregoing  observations. 

Section  8  of  the  act  under  consideration  provides  inter 
alia:  "All  persons  so  insured  shall  give  their  obligation 
to  the  company,  in  a  written  or  printed  application,  bind- 
ing themselves,  their  heirs,  and  assigns  to  pay  their  pro 
rata  share  to  the  company-  of  the  necessary  expenses  and 
of  all  losses  by  fire,  lightning,  or  tornado  which  may  be 
sustained  by  any  member  thereof  during  the  time  for 
which  their  respective  policies  are  written  and  they  con- 
tinue as  members  of  the  company,  and  they  shall  also, 
at  the  time  of  effecting  the  insurance,  pay  such  percent- 
age in  cash  and  such  other  charges  as  may  be  required 
by  the  rules  and  by-laws  of  the  company."  (Session  Laws, 
1891,  p.  274,  ch.  33,  sec.  8.)  The  rules  and  by-laws  adopted 
by  the  relator  provide,  in  effect,  that  each  person  becom- 
ing a  member  of  the  company  shall  pay  in  advance  a  mem- 
bership fee  of  |2,  and  a  sum  in  addition  thereto  equal  to 
one  per  cent  of  the  amount  of  insurance  covered  by  his 
jKilicy.  It  is  admitted  that  relator  has  issued  policies  of 
insurance  without  requiring  the  payment  in  advance  of 
the  membership  fee  required  by  its  by-laws,  but  accepted 
in  liiMi  thereof  the  written  promises  of  the  parties  becom- 
ing members.  The  respondent  contends  that  nothing  but 
casli  in  advance  can  be  accepted  for  the  percentage  and 
membership  fee,  while  relator  insists  that  it  has  the  right 
to  take  notes  for  the  same.  It  will  be  observed  that  the 
statute  re(iuires  only  such  percentage  and  other  charges 
to  be  paid  when  the  insurance  is  written  as  shall  be  pro- 
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vided  for  in  the  rules  and  by-laws  of  the  company.  The 
amount,  as  well  as  whether  any  advance  paj^ment  must  be 
made,  depends  alone  upon  such  rules  and  by-laws.  If 
they  exact  no  cash  payment,  then  none  need  be  paid  at 
the  time  the  insurance  is  effected.  That  this  is  the  import 
and  meaning  of  the  statute  is  plain.  Here  the  by-laws 
of  the  company  have  provided  for  the  payment  of  certain 
charges,  a  membership  fee  of  |2,  besides  a  percentage  of 
one  per  cent.  It  requires  no  argument  to  show  that  the 
legislature  contemplated  that  both  of  these  amounts 
should  be  paid  not  oiily  in  advance  of  issuing  of  the 
policy,  but  in  actual  cash,  and  not  by  receiving  the  note 
or  other  obligation  of  the  policy-holder.  If  that  is  not 
the  purport  of  the  statute,  it  is  meaningless.  A  note  or 
other  promise  to  pay  is  not  cash.  The  word  "cash,"  as 
employed  in  the  above  statute,  means  current  money. 
Relator,  under  its  existing  by-laws,  exceeded  its  authority 
in  accepting  notes  or  other  obligations  in  payment  of 
membership  fees  required  to  be  paid  in  advance,  although 
it  appears  that  in  doing  so  it  acted  in  good  faith,  relyini: 
on  the  opinion  of  Attorney  General  Hastings  given  xiinm 
the  subject. 

It  is  urged  that  the  auditor  has  no  right  to  refuse  a  cer- 
tificate because  the  relator  "has  not  been  tracking  the  law 
in  every  respect."  In  this  counsel  are  in  error.  By  sec- 
tion 17  of  the  act  of  1891  it  is  made  the  duty  of  every  in- 
surance company  organized  and  doing  business  there- 
under, on  the  first  day  of  January  of  each  year,  or  within 
a  mouth  thereafter,  to  file  with  the  auditor  a  statement 
showing  tlie  condition  of  the  company  on  the  last  day  of 
the  preceding  month,  and  "if,  upon  examination,  he  is 
of  the  opinion  that  such  company  is  doing  business  cor- 
rectly, in  accordance  with  the  provisions  of  this  act,  he 
shall  thereupon  furnish  the  company  a  certificate,  whicli 
shall  be  deemed  authority  to  continue  business  the  ensu- 
ing year."  (Session  Laws,  1891,  p.  277,  ch.  33,  sec.  17.) 
It  is  only  in  case  the  auditor  finds  that  the  company  in 
the  transaction  of  its  business  has  complied  with  the  law 
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that  he  is  authorized  to  issue  his  certificate.  In  making 
his  examination  he  is  not  confined  alone  to  the  report  or 
statement  furnished  by  the  company.  The  writ  must  be 
denied. 

Writ  denied. 


City  of  Omaha  v.  Henry  CooiiBB. 

Filed  June  16, 1896.    No.  6668. 

1.  Seriew:  CoiwLicrmo  Evidence.    A  verdict  upon  fairly  conflicting 

evidence  will  not  be  disturbed  in  error  proceedings  on  the  as- 
sumption that  it  is  not  sufficiently  sustained  by  the  proofs. 

2.  Instructions:   Evidencb.    An   instruction  requested,  which  in  its 

theory  has  no  support  in  the  proofs  adduced,  held,  properly  re- 
fused. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Kbysor,  J. 

E.  J.  Comishy  for  plaintiff  in  error. 

Lee  8.  EstelUy  contra. 

Ryan,  0. 

This  action  for  damages  alleged  to  have  been  sustained 
by  the  defendant  in  error  was  begun  in  the  district  court 
of  Douglas  county.  There  was  a  verdict  and  judgment 
agaii;ist  the  city  for  the  sum  of  f 500.  Just  previous  to 
the  accident  complained  of  the  city  was  grading  and  pav- 
ing a  portion  of  Locust  street  In  doing  this  work  a  man- 
hole, with  its  iron  cover,  was  left  projecting  above  the 
level  of  the  street  about  twelve  inches.  On  the  night  of 
the  18th  of  October,  1890,  the  defendant  in  error  was 
driving  a  team  along  Locust  street,  and,  as  he  alleged, 
by  reason  of  the  darkness,  unrelieved  by  any  light,  his 
wagon  struck  the  aforesaid  man-hole  and  thereby  he  was 
thrown  to  the  ground  and  injured.     It  was  alleged  in  the 
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petition  that  there  was  neither  a  light  to  warn  of  dan- 
{?er,  nor  a  barricade  to  prevent  accident.  The  sole  issue 
was  as  to  the  con^ectness  of  each  of  these  contentions, 
and  the  jury,  upon  conflicting  evidence,  found  against 
the  city.  With  this  verdict  and  the  judgment  thereon 
we  cannot  interfere.  It  is,  however,  insisted  that  the 
jury  should  have  been  instructed  as  requested,  that,  if 
tlie  employes  of  the  city,  before  quitting  work  for  the 
night,  placed  a  proper  barricade  near  the  man-hole,  the 
burden  of  proof  would  be  upon  the  plaintiff  to  show  that 
some  employe  of  the  city  removed  such  barricade.  If 
there  had  been  any  evidence  to  show  that  there  had  been 
removed  a  properly  placed  and  erected  barricade,  there 
might  possibly  have  been  some  justification  for  giving 
this  instruction;  but  this  elemeut  had  no  place  in  the 
proofs.  The  evidence  on  one  side  was  in  direct  opposi- 
tion to  that  on  the  other,  and  there  was  no  middle  ground 
which  alone  could  have  justified  the  giving  of  the  in- 
struction requested.  There  is  presented  neither  by  the 
record  nor  in  the  argument  any  other  question  and  the 

judgment  of  the  district  court  is 

Affirmed. 


Frederick  Mbngedoht  v.  Theodore  L.  Van  Dorn. 

Filed  June  16, 1896.    No.  6746. 

1.  Review:  Objection  to  Jurok.    Objections  to  the  competency  of  ju- 

rors cannot  be  reviewed  in  the  supreme  court  when  no  such  ques- 
tion was  raised  in  the  motion  for  a  new  trial. 

2.  Assault:  Damages:  Verdict  fob  Plaintiff.    The  facts  disclosed  by 

the  evidence  stated,  and  held  to  justify  the  verdict  returned  and  the 
Judgment  thereon  rendered. 

Error  from  the  district  court  of   Douglas  county. 
Tried  below  before  Ambrose,  J. 

Joel  W.  West  and  Prank  Hell^^  for  plaintiff  in  error. 
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Kennedy f  Gilbert  &  Anderson^  George  W.  Covell^  and  Con- 
nell  d  Ive8y  contrcu 

Ryan,  C. 

In  this  case  there  was  a  judgment  in  favor  of  the  plaint- 
iff in  the  district  court  of  Douglas  county  for  f 957.51  on 
account  of  injuries  inflicted  by  the  defendant.  The  jud«>- 
ment  defendant,  as  plaintiff  in  error,  seeks  a  reversal  of 
this  judgment. 

There  are  argued  irregularities  in  the  selection  of  the 
jury,  but  these  cannot  be  considered,  for  they  were  not 
urged  in  the  motion  for  a  new  trial.  {Hastings  &  G.  /.  R. 
Co.  V.  Ingalls,  15  Neb.,  123.) 

It  is  insisted  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and,  in  effect,  was  contrary  to  law. 
The  defendant  in  error  was  the  owner  of  a  certain  tene- 
ment building  in  the  city  of  Omaha,  for  the  erection  of 
which  plaintiff  in  error  had  contributed  the  materials 
and  labor,  and  in  consideration  thereof  had  claimed  a 
mehanic's  lien  on  the  said  building.  Upon  a  decree  i*en- 
dered  foreclosing  said  lien  plaintiff  in  error  purchased 
the  aforesaid  building  and  thereunder  received  a  deed. 
This  he  at  once  filed  for  record,  and  having  received  from 
the  register  of  deeds  a  receipt  showing  that  it  had  been 
so  filed,  plaintiff  in  error  went  directly  to  the  building  in 
question  and  the  doors  not  being  fastened,  he  entered. 
This  was  about  4  o'clock  in  the  afternoon.  The  defend- 
ant in  eiTor,  who  had  a  room  which  he  used  as  an  office  in 
said  building,  soon  afterwards  came  into  the  hall  and 
there  met  the  plaintiff  in  error.  Between  these  parties 
there  were  assertions  of  ownership  and  right  of  posses- 
sion of  each  in  his  own  favor.  The  wife  of  the  defendant 
in  error  having  come  in  took  part  in  this  discussion  and 
threatened  to  shoot  plaintiff  in  error  if  he  attempted  to 
eject  her  husband  and  herself  from  the  building.  Plaint- 
iff in  error  thereupon  went  to  another  building  near,  and 
by  means  of  a  telephone  obtained  instructions  from  his 
60 
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attorney,  though  the  nature  of  these  instructions  does 
not  appear  in  the  evidence.  Keturniug  to  the  building 
where  defendant  in  error  was,  plaintiff  in  error,  assisted 
by  Mr.  Burdick,  who  meantime  had  been  sent  to  his  aid, 
seized  the  defendant  in  error  and  forcibly  took  him  to  the 
street,  and  as  there  was  amply  sufficient  evidence  to 
show,  dropped  him  upon  the  pavement  in  such  a  brutal 
manner  as  to  cause  protracted  and  probably  permanent 
mental  derangement.  In  view  of  these  facts  which  the 
jury  were  warranted  in  finding,  the  verdict,  sustained  by 
the  evidence,  was  neither  excessive  nor,  as  urged,  con- 
trary to  law. 

These  observations  meet  some  objections  made  to  in- 
structions asked  by  plaintiff  in  error  and  refused  and 
others  asked  by  defendant  in  eiTor  which  were  given. 
There  were  instructions  given  by  the  court  which  in  ar- 
gument were  criticised  in  detail,  but  they  cannot  be  re- 
viewed, for  the  reason  that  in  the  motion  for  a  new  trial 
the  assignment  with  reference  to  them  was  in  the  follow- 
ing language,  to-wit:  "The  court  erred  in  giving  the  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
instructions  given  by  tlie  court  on  its  motion."  Some  t>f 
these  were  properly  given,  and  most  certainly  if  others 
were  not  they  cannot  be  considered.  We  cannot  see  that 
there  was  error  in  excluding  from  the  consideration  of 
the  jury  the  pleadings  in  the  case  which  resulted  in  the 
decree  under  which  the  plaintiff  in  error  purchased  and 
received  the  master  commissioner's  deed.  This  deed 
itself  was  admitted  in  evidence,  whereby  he  was  permit- 
ted to  show  the  title  under  which  he  claimed  the  right  to 
take  possession  of  the  property  in  said  deed  described. 
In  a  proper  manner  he  was  entitled  to  obtain  that  pos- 
session. This  action  was  not  for  wrongfully  taking  the 
possession,  but  for  willfully  and  maliciously  inflicting 
injuries  upon  the  person  of  the  defendant  in  error.  The 
judgment  of  the  district  court  is 

Affirmed. 
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T.  P.  Haley  v.  James  McCarty. 

Filed  Jukx  16, 1896.    No.  6649. 

Buling  on  Motion:  Gonfusino  Byidejvce:  Rbview.  Where  the  evi- 
denoe  submitted  upon  a  motion  is  Imperfect  and  so  confusing  in 
its  nature  that  it  cannot  be  determined  affirmatively  that  there 
was  error  in  overruling  such  motion,  the  ruling  of  the  district 
court  must  be  sustained. 

Error  from  the  district  court  of  Custer  county.  Tried 
below  before  NBvn.LB,  J. 

M.  McSherry  and  J,  S.  Kirkpatricky  for  plaintiff  in  error. 

Sullivan  d  Chittcrsoii  and  Hutchinson  d  Dickinson^  contra. 

Kyan,  C, 

T.  P.  Haley  recovered  a  judgment  before  a  justice  of 
the  peace  of  Custer  county  on  December  12,  1889,  in  the 
sum  of  |75  and  costs.  There  were  entries  upon  the 
docket  of  the  justice  of  the  peace  as  follows: 

"Execution  this  day  issued  and  delivered  to  Charles 

Penn,  sheriff. 

"Dec.  14,  1889. — Execution  returned  this  day  as  fol- 
lows: 

"  *I  hereby  return  this  execution  satisfied  in  full,  this 

14th  day  of  December,  1889.  Charles  Penn, 

"  'Sheriffs 

"  *By  D.  E.  Herrman, 

"  'Deputy: 

"And  afterwards,  by  request  of  defendant's  attorney, 
the  following  amended  return  was  made  in  my  presence, 
to- wit: 

"  *I  hereby  certify  that  within  execution  was  paid  un- 
der protest  and  demand  to  file  this  bond  at  the  same  time. 

"  ^Charles  Penn, 

"  'Sherif, 

"  <By  D.  E.  Herrman, 

"  'Depviy:  " 
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There  was  afterwards  on  the  same  day  filed  and  ap- 
proved an  appeal  bond.  In  the  district  court  there  was 
a  judgment  in  favor  of  McCarty. 

There  is  presented  for  review  but  one  question  by  these 
proceedings  in  error,  and  that  question  arises  upon  the 
overruling  of  the  following  motion:  *H3omes  now  the 
X)laintiff,  Jlex.  T.  P.  Haley,  and  moves  the  court  to  dis- 
miss defendant's  appeal  in  the  above  entitled  cause,  for 
the  reason  that  the  judgment  from  which  said  defendant 
seeks  to  appeal  has  been  fully  paid,  as  more  fully  appears 
by  the  transcript  in  said  case,  which  is  made  a  part  of 
this  motion  and  in  support  thereof,  and  the  said  judg- 
uwnt  was  paid  by  the  defendant  in  this  case."  The  en- 
tire bill  of  exceptions  is  made  up  of  what  is  designated 
as  a  statement  of  facts,  which  seems  to  be  statements  by 
counsel  respectively  for  their  clients.  It  is  in  no  sense 
an  agreement  and  seems  to  be  devoted  entirely  to  the 
question  whether  or  not  the  money  paid  to  the  sheriff 
was  paid  voluntarily  or  under  compulsion.  At  the  close 
tliere  was  the  following  coHoquy: 

"By  the  Court:  That  is  all  the  entry? 

"By  Attorney:  This  is  the  agreed  state  of  facts  to  be 
considered  with  the  other  affidavits. 

"By  the  Court:  Strike  out  that  part  stating  that  a  levy 
was  made." 

It  is  very  evident  that  this  court  cannot  say  ui)on  such 
a  condition  of  affairs  as  is  above  disclosed  that  the  trial 
court  erred  in  its  ruling  ui>on  the  motion  to  dismiss  the 
appeal.  The  bill  of  exceptions  is  not  complete,  and  even 
what  appears  does  not  in  the  least  degree  settle  the  ques- 
tions of  fact  concerning  which  the  altercation  of  counsel 
took  place.  The  judgment  of  the  district  court  is  there- 
fore 

Affirmed. 
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D.  0.  Kerr  v.  James  Cornell* 

Filed  June  16, 1896.    No.  6657. 

Beview:  Conflicting  Evidence.  No  question  but  one  of  fact  deter- 
mined upon  conflicting  evidence  being  presented  by  the  record,  the 
Judgment  of  the  district  court  is  afiirmed. 

Error  from  the  district  court  of  Johnson  county. 
Tried  below  before  Bush,  J. 

S.  D.  Portet'  and  Compton  &  Porter^  for  plaintiff  in  error. 

L.  C.  Chapman,  contra. 

Eyan,  0. 

This  action  was  brought  by  D.  C.  Kerr  for  damages  al- 
leged to  have  resulted  from  the  tearing  down  of  a  fence 
across  a  section  line  whereby  plaintiff's  inclosed  lands 
were  thrown  open  so  that  cattle  destroyed  a  portion  of 
his  crop.  There  was  presented  only  one  question  and 
that  was  whether  the  broken  fenge  had  been  across  a 
public  highway.  On  the  part  of  the  defendant  there 
was  testimony  that  the  road  had  been  opened  by  proper 
authority  and  had  been  in  use  for  more  than  fifteen  years 
as  a  highway  by  the  public  before  it  was  obstructed  by 
the  plaintiff.  The  evidence  as  to  the  opening  of  the  road 
was,  it  is  true,  quite  unsatisfactory  and  yet  there  was 
such  evidence.  On  the  part  of  the  plaintiff  there  was  ad- 
duced evidence  tending  to  show  that  the  alleged  high- 
way had  never  in  fact  been  in  use  as  such.  The  jury 
could  properly  have  found  either  way  upon  this  question. 
Its  determination  adversely  to  the  plaintiff  left  no 
ground  for  recovery  as  prayed.  There  is  no  other  (pies- 
tion  presented  by  the  record  and  the  judgment  of  the 

district  court  is 

Affirmed. 
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•^ — '  MERiiB  &  Hbanby  Manufacturing  Company  v.  W.  A. 

Wallace  et  al. 

Filed  June  16, 1896.    No.  6716. 

Opening  Judgment:  Final  Obdeb:  Review.  There  cannot  be  a  reTiew 
of  an  order  of  the  district  court  opening  a  judgment  and  permit- 
ting an  answer  to  be  filed  in  the  case  until  there  has  been  a  further 
order  or  judgment  in  its  nature  final. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 

L.  D.  Holmes  and  Wharton  d  Bairdy  for  plaintiff  in  error. 

McCdbCf  Wood  d  ElmeVy  contra. 

Eyan,  C. 

There  was  orifriuallv  a  judgment  rendered  by  the  dis- 
trict court  of  Douglas  county  in  favor  of  plaintiff  against 
the  defendants  upon  a  promissory  note  made  by  defend- 
ants to  plaintiff.  In^this  note  there  was  a  power  of  at- 
torney authorizing  any  attorney  at  law  to  appear  and  to 
confess  judgment.  There  wai^  an  appearance  and  answer 
by  an  attorney  for  the  defendants,  whereby  was  confessed 
plaintiff's  cause  of  action  as  alleged  and  its  right  to  a 
recovery  as  prayed.  This  attorney  had  no  other  authority 
than  wa«  conferred  by  the  provisions  of  the  note,  and 
therefore  this  judgment  was  at  the  same  term  it  was  ren- 
dered set  aside  on  motion  of  the  defendants,  who  were 
given  thirty  days  within  which  to  answer.  These  pro- 
ceedings in  error  are  brought  to  reverse  this  order. 

It  is  provided  by  section  582  of  the  Code  of  Civil  Pro- 
cedure that  "A  judgment  rendered  or  final  order  made  by 
the  district  court  may  be  reversed,  vacated,  or  modified 
by  the  supreme  court  for  errors  appearing  on  the  record.'' 
In  the  section  immediately  preceding  that  above  quoted 
_^  is  the  following  language:  "An  order  affecting  a  sub- 
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stantial  right  in  an  action,  when  such  order  in  effect  deter- 
mines the  action  and  prevents  a  judgment,  and  an  order 
affecting  a  substantial  right  made  in  a  si>ecial  proceed- 
ing, or  upon  a  summiary  application  in  an  action  after 
judgment,  is  a  final  order,  which  may  be  vacated,  modi- 
fied, or  reversed,  as  provided  in  this  title."  In  Smith  v. 
Sahkr^  1  Neb.,  310,  it  was  held  that  an  order  is  final  only 
when  no  further  action  is  required  to  dispose  of  the  cause 
pending,  but  when  the  cause  is  retained  for  further  ac- 
tion the  order  is  interlocutory.  The  same  rule,  under 
various  circumstances,  has  been  enforced  in  8cofield  v. 
State  Nat.  Bank  of  Lincoln^  8  Neb.,  16,  Shedenhelm  v.  8he- 
denhelmy  21  Neb.,  387,  and  numerous  authorities  cited,  as 
well  as  in  School  District  v.  CoopeVy  29  Neb.,  433,  Clark  v. 
Fitchy  32  Neb.,  511,  Brown  v.  Edwards  d  McCullough  Lnim- 
ber  Co.,  44  Neb.,  361,  Bartram  v.  Shermany  46  Neb.,  713, 
and  Johnson  v.  ParrottCy  46  Neb.,  51.  There  being  no  final 
judgment  or  final  order  in  this  case,  the  petition  in 

error  is 

Dismissed. 


Merle  &  Heaney  Mantjfaoturing  Company  v.  W.  A. 

WALIiAOE  ET  Ali. 
FiLKD  June  16, 1896.    No.  6717. 
Opening  Judgment:  Final  Okdicb:  Retibw. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J. 

L.  D.  Holmes  and  Wharton  &  Bairdy  for  plaintiff  in  error. 

McCabCy  Wood  d  Elmer y  contra. 

Ryan,  0. 

The  facts  in  this  case  are  the  same  as  those  stated  in 
another  case  having  the  same  title.    {Merle  &  Heaney 
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Mfg.  Co.  V.  Wallace,  48  Neb.,  886.)   Following  the  order  in 
that  case,  the  petition  in  error  in  this  case  is 

Dismissed. 


Cuming  County  v.  Julius  TuiehjE. 

Filed  June  16, 1896.    No.  6730. 

Oovmty  Boards:  Rtjlinos  on  Ci^nis.  The  Question  iireeented  in  this 
case  is  the  same  as  that  decided  in  Sioum  County  v.  Jumettm,  43 
Neb.,  265;  accordingly,  the  judgment  of  the  district  court  is  af- 
firmed. 

Error  from  the  district  court  of  Cuming  county.  Tried 
below  before  NoRRis,  J. 

P.  M.  Moodiey  for  plaintiff  in  error. 

1\  M.  Fraiise  and  J.  C.  Crawford^  contra. 

Ryan,  C, 

The  defendant  in  error  was  county  clerk  of  Cuming 
county  two  terms,  that  is,  from  January  6, 1888,  till  Jan- 
uary 6, 1892.  On  the  10th  day  of  March,  1891,  he  filed  a 
claim  in  the  oiHce  of  the  county  clerk  in  re8i)ect  to  which, 
on  June  18,  1892,  the  following  resolution  was  passed  by 
the  board  of  supervisors:  "Be  it  resolved,  that  the  claim 
of  ex-county  clerk  Thiele  for  1634.24,  and  interest  f  96,  or 
a  total  of  $730.24  filed  March  10,  '91,  for  making  the  tax 
list  of  the  year  1888,  coming  up  for  consideration,  and  it 
ai)poai'ing  to  the  board  that  said  Thiele  did  during  his 
term  of  oflflce  ending  January  7,  1890,  receive  and  retain 
and  does  still  retain  fees  and  emoluments  of  office  to  the 
amount  of  $783.71  in  excess  of  the  amount  to  which  he 
was  lawfully  entitled,  it  is  considered,  ordered,  and  ad- 
judged that  this  claim  be  offset  against  said  sum  of 
$783.71  due  from  Thiele  to  the  county  and  that  his  said 
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claim  be  therefore  rejected."  From  this  action  of  the 
county  board  Thiele  appealed  to  the  district  court  of  said 
county,  where,  upon  a  trial  to  a  jui*y,  he  obtained  a  ver- 
dict for  the  amount  of  his  claim,  upon  which  judgment 
was  duly  rendered.  There  is  argued  but  one  question, 
and  that  is,  whether  or  not  the  board  of  supervisors  of 
Cuming  county,  upon  a  presentation  of  a  claim  in  all  re- 
spects meritorious,  had  the  authority  in  law  to  oflfsi^t 
against  it  the  amount  of  a  claim  which  had  been  allowinl 
by  a  former  board  and  paid.  The  argument  of  the  plaint- 
iff in  error  is  that,  as  the  claim  which  had  been  paid  was 
for  services  for  which  the  clerk  was  not  entitled  to  re- 
ceive compensation,  the  allowance  thereof  was  a  com- 
plete nullity  and  might,  therefore,  be  ignored.  These 
services  were  of  the  same  nature  as  were  those  under  con- 
sideration in  Sioux  Cmmty  v.  Jameson,  43  Neb.,  265,  ajid 
following  the  rule  laid  down  in  that  case  the  judgment 

of  the  district  court  in  this  is 

Affirmkd. 


Pbbd  Kroehler  v.  Simeon  I.  Long. 

Filed  June  16, 1896.    No.  6766. 

Beview:  Conflicting  Bvidknce.  There  is  Involved  in  this  case  solely 
a  question  of  fact,  which,  upon  conflicting  evidence,  must  be 
treated  as  settled  by  the  verdict  of  the  Jury. 

Error  from  the  district  court  of  Cass  county.     Tried 
below  before  Chapman,  J. 

Beeson  &  Root,  for  plaintiff  in  error. 

A.  N.  Sullivan,  contra. 

Ryan,  C. 

For  the  year  1892  the  defendant  in  error  leased  certain 
farm  lands  to  John  Voris  and  his  minor  son,  Frank  Voris. 
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For  the  rent  of  the  land  leased  to  John  Voris  individu- 
ally, John  Voris  gave  his  promissory  note  for  f 207  se- 
cured by  mortgage  on  the  crops  growing  on  the  land  of 
which  said  f 207  was  the  rental,  and  for  f 237  the  father 
and  son  jointly  executed  their  promissory  note  secured 
by  a  chattel  mortgage  on  the  land  of  which  the  f237  was 
the  agreed  rental  to  be  paid  by  John  Voris  and  Frank 
Voris.  A  part  of  the  oats  raised  on  the  land  leased  by 
John  Voris  was  sold  to  the  defendant  in  error  and  the 
remainder  was  sold  to  different  parties  without  objection 
made  by  the  mortgagee.  The  defendant  in  error  for  the 
payment  of  such  balance  as  was  due  him  from  the  father 
and  son  relied  upon  the  mortgage  made  by  them  to  him. 
This  mortgage  was  dated  June  21, 1892,  and  was  filed  for 
record  on  the  2d  day  of  July  immediately  following.  A 
part  of  his  mortgaged  property  was  levied  upon  in  the 
fore  part  of  1893  to  satisfy  certain  judgments  against 
John  Voris.  From  Fred  Kroehler,  the  constable  who 
made  these  levies,  the  defendant  in  error  replevied  by 
virtue  of  his  mortgage.  The  question  was  simply 
whether  this  mortgage  was  valid  as  against  creditors  of 
John  Voris.  Under  instructions  very  favorable  to  the 
plaintiff  in  error  the  jury  returned  a  verdict  for  the  de- 
fendant in  error,  and  as  this  was  supported  by  sufficient 
evidence  the  judgment  of  the  district  court  is 


Affirmbdu 


C5HARiiBs  T.  Kbnyon  v.  Anthony  Young. 

Piled  June  16, 1896.    No.  6760. 

Landlord  and  Tenant:  Action  for  Rent:  Bvidencx.  In  an  action  to 
recover  rent  upon  an  oral  lease  from  plaintiff  to  defendant  it  was 
properly  ruled  to  be  an  immaterial  inquiry  whether  or  not  defend- 
ant had  subleased  the  premises  to  a  third  party  for  the  term  tor 
which  he  was  sought  to  be  held  liable. 
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Error  from  the  district  court  of  Howard  county. 
Tried  below  before  Harrison,  J. 

Thonias  Damall  and  O.  V,  Maneity  for  plaintiff  in  error. 

E.  M.  Coffin  and  T.  T.  Bell,  contra. 

Ryan,  Cv^ 

The  defendant  brought  this  action  before  a  justice  of 


the  peace  of  Howard  county  for  the  recovery  of  $50  rent 
for  the  pasturage  of  certain  prairie  land  which  he  alleged 
was  due  him  upon  an  oral  lease  with  Charles  T.  Kenyon. 
There  was  a  judgment  against  Kenyon,  from  which  he 
appealed  to  the  district  court  of  said  county.  On  a  trial 
had  to  a  jury  there  was  again  a  judgment  against  Ken- 
yon, who,  by  his  petition  in  error,  seeks  its  reversal  in 
this  court. 

In  the  brief  of  plaintiff  it  is  conceded  that  there  were 
no  errors  in  respect  to  giving  or  refusing  to  give  instruc- 
tions. In  the  introduction  of  evidence,  however,  it  was 
sought  by  plaintiff  in  error  to  show  that  William  Stone 
had  used  the  prairie  for  pasturage  purposes  during  the 
period  for  which  it  was  sought  to  hold  Kenyon  liable  in 
this  action  and  that  this  was  under  a  lease  from  Young 
to  Stone.  As  tending  to  prove  this,  Mr.  Kenyon  was 
asked  if  he  had  leased  this  land  to  Stone  for  the  year  in 
question.  An  objection  was  properly  sustained  to  this 
inquiry,  for  the  real  question  in  issue  was  whether  Young 
had  leased  to  Kenyon,  and  it  was  immaterial  whether  or 
not  Kenyon  in  turn  had  leased  to  Stone.  It  was  argued 
tliat  the  verdict  w^as  contrary  to  the  evidence,  but  the 
bill  of  exceptions,  while  it  shows  a  sharp  conflict  in  the 
evidence,  discloses  sufficient  to  sustain  the  verdict  re- 
turned.   The  judgment  of  the  district  court  is 


Affirmed. 


Harrison,  J.,  not  sitting. 
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H.  R.  Nbitzel  bt  aJj.  v.  Robert  Lyons. 

FiLXD  June  16, 1896.    No.  8467. 

1.  Parties:  Waiveb  of  Objections:  Review.    Where  a  stranger  filed  a 

motion  in  a  pending  case  in  the  district  court  showing  that  he  was 
directly  interested  in  the  subject-matter  of  the  litigation,  and  a 
hearing  of  this  motion  was  had  without  any  objection  that  saeh 
motion  was  not  presented  by  a  party  to  the  action,  h^d,  on  error 
proceedings  to  review  the  ruling  made  on  such  motion,  that  the 
parties  who  resisted  the  motion  solely  on  its  merits  thereby 
waived  all  rights  of  objection  to  such  motion  not  being  originally 
presented  by  a  proper  party. 

2.  Beceivers:  Appointment:  Bvidence.    The  evidence  examiBed,  and 

held  not  to  Justify  the  overruling  of  the  motion  to  vacate  the  ap- 
pointment of  receiver. 

Error  from  the  district  court  of  Cass  county.    Tried 
below  before  Ramsey,  J, 

John  A.  Davies  and  Samuel  M.  Chapman^  for  plaintiffs  in 
error. 

Mockett  d  Polky  contra. 

Ryan,  C. 

In  the  district  court  of  Cass  county  a  motion  to  dis- 
charge the  receiver  of  the  State  Bank  of  Murdock  was 
overruled,  and  from  this  order  this  error  proceeding  is 
{►rosecuted.  The  receiver  was  appointed  upon  the  peti- 
tion of  Robert  Lyons.  In  substance,  the  averments  of 
the  petition  were  that  the  defendant,  the  State  Bank  of 
Murdock,  a  corporation,  is  engaged  in  a  general  banking 
business  in  the  town  of  Murdock,  in  Cass  county ;  that  it8 
capital  stock  is  |25,000,  of  which  thirty  per  cent  is  paid 
lip;  that  plaintifE  owns  thirty  shares  of  this  stock,  of  the 
par  value  of  ^^100  per  share;  that  G.  H.  Weidman  is  the 
president  and  II.  R.  Neitzel  is  cashier  of  defendant;  that 
said  bank  has  been  and  still  is  grossly  mismanaged;  that 
the  officers  of  said  bank  have  through  mismanagement 
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waste<l  and  lost  to  the  stockholders  f2,500  of  the  capital 
stock;  that  the  officers  of  said  bank  have  borrowed 
money  for  said  bank  without  authority  from  the  direc- 
tors, and  said  H.  R.  Neitzel  has  hypothecated  notes  be- 
longing to  said  bank  for  his  own  i>ersonal  use,  and  has 
made  false  reports  of  said  bank  and  its  loans  and  dis- 
counts to  the  state  banking  board;  that  said  Neitzel  has 
failed  in  every  particular  to  properly  conduct  the  busi- 
ness of  said  bank,  and  has  made  collections  and  remitted 
only  a  portion  of  the  proceeds,  retaining  the  balance  for 
his  own  use  and  the  use  of  the  bank,  greatly  to  the  injury 
of  the  good  name  of  the  bank,  and  by  his  treatment  of 
customers  he  has  driven  tlie  depositors  out  of  the  bank, 
so  that  said  bank  is  running  at  a  loss  and  jeopardizing 
the  interests  of  the  depositors ;  that  by  reason  of  the  mis- 
management herein  set  out  the  capital  stock  of  plaintiff 
will  be  entirely  lost  to  him  and  he  has  no  remedy  at  law, 
and  unless  this  honorable  court  appoint  a  receiver  to  take 
possession  of  and  wind  up  the  business  of  said  bank, 
plaintiff  will  suffer  a  great  and  irreparable  loss,  and  that 
the  state  banking  board  had  ordered  that  the  capital 
stock  of  said  bank  be  reduced  or  that  a  receiver  be  ap- 
pointed. The  prayer  of  this  petition  was  as  followi^: 
''Wherefore  plaintiff  prays  that  a  receiver  may  be  ap- 
pointed by  this  honorable  court  to  take  charge  of  the 
affairs  of  said  defendant  bank  and  wind  up  its  business, 
and  to  collect  and  receive  its  assets  and  pay  all  its  de- 
])Ositors  and  creditors  equally  and  justly,  and  perform  all 
(irders  of  the  court  herein,  and  for  such  other  and  further 
lelief  as  in  justice  and  in  equity  the  plaintiff  may  be  en- 
titled to."  This  petition  was  filed  March  5,  1896,  and  on 
the  same  day  there  was  likewise  filed  a  motion  for  the 
appointment  of  a  receiver,  upon  the  grounds  at  length 
stated  in  the  petition.  Without  a  summons  being  asked 
or  issued  there  was,  on  March  5, 1896,  filed  with  the  clerk 
of  said  district  court  the  following  document: 
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"WAIVER  OP  NOTICE  AND  VOLUNTARY  APPEARANCE. 

"Comes  now  the  defendant,  the  F  te  Bank  of  Murdock, 
and  waives  the  issuance  and  service  of  notice  herein  and 
time  of  notice  in  the  above  entitled  cause,  and  consents 
to  the  appointment  of  Dexter  M.  Quackenbush  as  receiver 
of  the  property  of  the  defendant  as  prayed  in  the  petition, 
and  consents  that  such  appointment  may  be  peremptorily 
made  without  notice. 
"Dated  this  5th  day  of  March,  1896. 

"State  Bank  op  Murdock, 
"By  G.  H.  Weidmax, 

''President 

On  the  date  of  the  filing  of  the  above  petition,  motion, 
and  appearance  an  order  was  made  at  chambers  apiM>int- 
ing  Dexter  M.  Quackenbush  receiver  of  the  defendant 
bank.     On  March  12,  1896,  H.  R.  Neitzel,  cashier  of  the 
aforesaid  bank,  filed  his  motion  to  vacate  the  order 
whereby  the  receiver  had  been  appointed.     Of  the  filing 
of  this  motion  notice  was  given  Robert  Lyons  and  the 
receiver.     On  March  30,  1896,  the  court  overruled  the 
motion  to  discharge  the  receiver  and  ordered  stricken 
from  the  files  the  affidavits  of  certain  parties  in  support 
of  it,  among  which  was  that  of  C.  F.  McGrew,  one  of  the 
bank  examiners  of  this  state.    By  the  affidavit  of  Itfr. 
McGrew  it  was  made  to  appear  that  the  bank  was  solv- 
ent; that  the  note  of  the  cashier  therein  had  been  per- 
mitted by  the  banking  board  to  be  given  to  reduce  the 
amount  of  the  real  estate,  furniture,  and  fixtures  carried 
by  said  bank  in  excess  of  the  amount  permitted  by  law, 
and  that  the  requirement  of  the  state  banking  board  was 
to  cover  this  excess.     By  none  of  the  affidavits  submitted 
was  there  attempted  to  be  shown  any  misconduct  of  Mr. 
Neitzel,  the  cashier. 

The  first  point  made  by  the  defendant  in  error,  Robert 
Lyons,  is  that  plaintiff  in  error,  the  bank,  filed  its  motion 
Avithout  previous  leave  of  the  court,  and  the  same  objec- 
tion is  urged  against  the  affidavits  submitted  in  support 
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of  this  motion.  This  motion  and  these  affidavits  were 
considered  by  the  district  court  without  any  objection  be- 
ing made  by  Mr.  lyons,  so  far  as  this  court  can  find  in  the 
record.  After  the  motion  had  been  submitted,  and  con- 
temporaneously with  the  ruling  on  said  motion,  the  dis- 
trict court,  reciting  that  its  action  was  on  the  motion  of 
plaintiff  Lyons,  ordered  the  affidavits  stricken  from  the 
flies;  but  the  motion  to  set  aside  the  order  by  which  the 
receiver  had  been  appointed,  and  in  support  of  which  the 
stricken  affidavits  had  been  filed,  was  held  to  present 
nothing  for  consideration,  because  it  had  been  filed  with- 
out leave  of  court  This  recitation  did  not  change  the 
status  of  this  motion,  and  the  waiver  by  the  adverse  party 
of  any  right  to  object  to  a  review  of  this  order  under  the 
rule  laid  down  in  Chadron  Banking  Co.  v.  Mahoney^  43  Neb., 
214.  As  the  affidavits  ordered  stricken  from  the  files 
have  been  duly  preserved  by  a  bill  of  exceptions,  they  are 
properly  before  us  with  reference  to  their  competency, 
materiality,  and  relevancy  with  respect  to  the  ruling 
called  in  question.  As  has  already  been  stated,  one  of 
these  affidavits  showed  that  the  bank  was  solvent,  and 
there  was  no  attempt  to  show  that  its  cashier  had  been 
guilty  of  any  misconduct.  Others  of  these  affidavits 
were  made  by  stockholders  of  the  bank,  and  one  was 
made  by  its  said  cashier.  Each  of  these  affiants  stated 
that  the  affiant  was  opposed  to  the  appointment  of  a  re- 
ceiver and  objected  to  Mr.  Quackenbush  especially,  for 
the  reason  that  he  was  an  officer  of  a  rival  bank  in  the 
same  county.  It  would  seem  that  there  was  sufficient 
evidence  to  establish  the  fact  that  previous  to  the  time 
that  Mr.  Weidman  assumed  to  enter  the  bank's  appear- 
ance in  this  action  he  had  tendered  his  resignation,  but 
as  there  was  no  showing  that  this  resignation  had  been 
accepted,  it  may  be  that  he  was  still  its  president.  The 
court  ifound  that  at  the  time  of  consenting  to  the  appoint- 
ment of  the  receiver  he  was  president,  and  we  shall 
accept  the  fact  as  settled. 

It  was  shown  on  the  hearing,  by  the  affidavit  of  Robert 
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Lyons  and  of  O.  H.  Weidman,  that  the  affairs  ol  the 
defendant  bank  were  managed  by  a  board  of  three  direc- 
tors. At  the  time  the  receiver  was  appointed  the  mem- 
bers of  this  board  were  Bobert  Lyons,  H.  R.  Neitzel,  and 
G.  H.  Weidman.  The  plaintiff  was  one  of  these  directors 
who  alleged  in  his  petition  that  "Said  defendant  bank 
has  been  and  still  is  grossly  mismanaged,  and  that  the 
ofRcers  of  said  bank  have  through  mismanagement 
wasted  and  lost  to  the  stockholders  f  2,500  of  the  capital 
stock,''  and  that  "the  officers  of  said  bank  have  borrowed 
money  for  said  bank  without  authority  from  the  direc- 
tors." In  connection  with  these  averments,  and  immedi- 
ately following  them,  there  were  charges  against  the 
cuHhier,  in  support  of  which  there  was  no  attempt  to 
make  proof.  To  this  petition  an  appearance  was  entered 
by  another  of  the  three  directors,  who  was  the  president 
of  the  bank,  and  there  was  by  him  a  consent  that  the 
receiver  might  be  appointed,  the  issuance  and  service  of 
summons  and  time  being  expressly  waived.  Here  was 
one  director  charging  gross  mismanagement  by  the  offi- 
cers of  the  bank,  another  director  entering  an  appearance 
and  consenting  to  the  relief  prayed,  and  an  order  at 
chambers  made  on  the  same  day  without  the  knowledge 
of  the  third  director.  The  affidavits  showed  no  act  of 
the  cashier  which  was  not  for  the  bank's  interest,  and 
we  cannot  countenance  an  arrangement  between  his  as- 
sociate managing  officers  whereby  it  would  seem  that 
their  own  mismanagement  must  be  treated  as  grounds 
justifying  the  placing  of  the  bank  in  the  hands  of  the 
receiver,  against  the  protest  of  interested  stockholders. 
The  appointment  of  this  receiver  was  not  at  the  instance 
of  a  creditor  of  the  bank ;  neither  was  it  upon  the  sugges- 
tion of  the  state  banking  board.  It  appears  from  the 
affidavit  of  Mr.  McQrew  that  this  bank  is  solvent  The 
petition  was  filed  by  a  stockholder  as  such,  and  the  ap- 
pointment of  a  receiver  could  be  had  solely  upon  equi- 
table grounds.  The  official  relation  which  Mr.  Lyons 
sufltftiued  to  the  bank  and  the  manner  in  which  the  order 
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complained  of  was  obtained  did  not  entitle  him  to  have 
the  bank  wound  up  by  a  receiver,  regardless  of  the  wishes 
or  interests  of  other  stockholders  of  the  bank.  The  order 
of  the  district  court  overruling  the  motion  to  vacate  the 
order  appointing  D.  M.  Quackenbush  receiver  of  the 
State  Bank  of  Murdock  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  not  inconsistent  with 
the  views  above  expressed. 

Beversbd  and  remanded. 


Joseph  G.  Armstrong  v.  William  W.  Wood. 

Filed  Jxtne  16, 1896.    No.  6764. 

Review:  Sxtffioienct  of  Evidence.    Byidence  examined,  and  KM  to 
sustain  the  finding  of  the  district  court,  and  the  Judgment  affirmed. 

Error  from  the  district  court  of  Sheridan  coun^. 
Tried  below  before  Bartow,  J. 

Thomas  L.  RedUmj  for  plaintiff  in  error. 
W.  H.  Westovevy  contra. 

Ragan,  r. 

William  W.  Wood,  an  attorney  at  law,  sued  Joseph  G. 
Armstrong  in  the  district  court  of  Sheridan  county  to  re- 
cover the  value  of  certain  professional  legal  services  ren- 
dered by  the  former  for  the  latter  at  his  request  The 
case  was  tried  to  the  court  without  a  jury  and  resulted 
in  a  judgment  in  favor  of  Wood,  and  against  Armstrong, 
for  |65,  to  reverse  which  Armstrong  has  filed  here  a  pe- 
tition in  error. 

The  only  argument  relied  on  here  for  a  reversal  of  this 
judgment  is  that  the  finding  of  the  court  on  which  it  is 
based  is  not  sustained  by  sufBcient  evidence.  There  is 
61 
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no  merit  whatever  in  this  contention.  The  evidence 
abundantly  sustains  the  finding  of  the  court  and  its  judg- 
ment is 

Affirmed. 


W.  K.  Jacobs  et  Aii.  v.  St.  Joseph  Milling  Company. 

Filed  June  16, 1896.    No.  6618. 

Beview.  The  record  examined,  and  held  to  pre&ent  for  review  not  a 
single  legitimately  debatable  question  of  law  or  fact,  and  the  judg- 
ment affirmed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J. 

McCabCy  Wood  &  Elmery  for  plaintiffs  in  error. 

Joseph  Vroic  and  Charles  C.  CroWj  eoutra. 

Ragan,  C. 

This  is  an  action  in  replevin  brought  to  the  district 
court  of  Douglas  county  by  the  St.  Joseph  Milling  Com- 
pany against  W.  K.  Jacobs  and  others.  The  milling 
comi>any  had  a  verdict  and  judgment,  and  Jacobs  and 
others  prosecute  here  a  petition  in  error. 

The  record  presents  not  a  single  legitimately  debatable 
question  of  law  or  fact.  It  is  argued  here  that  the  ver- 
dict is  not  supported  by  sufficient  evidence,  but  there  is 
not  the  slightest  ground  for  this  contention.  It  is  also 
said  that  the  district  court  erred  in  giving  a  couple  of  in- 
structions, but  the  arguments  urged  against  these  instruc- 
tions are  mere  criticisms  of  the  most  technical  charac- 
ter. There  is  no  error  whatever  in  the  record  and  the 
judgment  of  the  district  court  is 

Affirmed. 


Vol.48]  JANUARY  TERM,  1896.  899 


MoArthur  y.  Clarke  Drug  Co. 


H.  C.  McArtht  R  ET  AL.  V.  H.  T.  Clarke  Drug  Compaxy.  I  ^  ^| 

Filed  June  16, 1896.    No.  6735. 

1.  Pleading:  CoNSTRrcnoN.    The  allegations  of  a  pleading  must  be 

liberally  construed.    (Code  of  Civil  Procedure,  sec.  121.) 

2.  Action  on  Account:  Plgadixo.    In  an  action  founded  upon  an  ac- 

count it  is  sufficient  for  the  plaintift  to  give  a  copy  of  the  account 
with  all  credits  and  indorsements  thereon  and  to  state  that  there 
is  due  to  him  on  said  account  from  the  defendant  a  specified  sum 
which  he  claims  with  interest.    (Code  of  Civil  Procedure,  sec.  129.) 

3.  Assumpsit:  Petition:  Copy  of  Account.    In  a  suit  on  an  account 

for  goods  sold  and  delivered,  where  the  petition  is  framed  under 
said  section  129  and  there  is  attached  to  such  petition  a  copy  of 
the  account  sued  on,  such  account  must  be  considered  as  a  part  of 
the  petition  when  construing  the  allegations  thereof. 

4. : .    In  such  case,  if  the  facts  stated  in  the  account  taken 

in  connection  with  those  stated  in  the  petition  show  a  liability  of 
the  defendant  in  favor  of  the  plaintiff,  a  demurrer,  on  the  grounds 
that  the  petition  does  not  state  a  cause  of  action,  cannot  be  sus- 
tained. 

Z,  Pleading:  Demurrer.  A  party  who  stands  upon  a  general  demurrer 
to  a  pleading  thereby  admits  all  the  material  facts  averred  and 
must  take  the  consequences  which  result  from  such  admission. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

W.  B.  McAriUur^  for  plaintiffs  in  error. 
Pound  &  Bvrry  contra. 

Ragan,  C. 

In  the  county  court  of  Lancaster  county  the  H.  T. 
Clarke  Drug  Company  sued  Henry  McArthur  and  Will- 
iam B.  McArthur,  partners  doing  business  under  the  firm 
name  of  McArthur  &  Son.  The  suit  was  brought  to  re- 
cover a  sum  which  the  drug  company  claimed  was  owing 
to  it  from  McArthur  &  Son  for  certain  merchandise  sold 
and  delivered  by  the  former  to  the  latter.    To  the  peti- 
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tion  filed  by  the  drug  company  McArthur  &  Son  filed  a 
general  demurrer,  which  Avas  overruled  by  the  county 
court:,  and,  McArt:hur  &  Son  refusing  to  plead  further, 
judgment  was  rendered  in  favor  of  the  drug  company. 
To  reverse  this  judgment  McArthur  &  Son  prosecuted  a 
petition  in  error  to  the  district  court,  which  tribunal  af- 
ftnned  the  judgment  of  the  county  court,  and  McArthur 
&  Son  have  filed  a  petition  in  en'or  here  to  review  the 
judgment  of  the  district  court. 

1.  The  petition  of  the  drug  company,  so  far  as  material 
here,  was  as  follows:  ^^The  plaintiff  complains  of  the 
defendants  and  for  cause  of  action  alleges:  That  it  is  a 
<*orporation  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Nebraska,  and  the  defendants  are  a  partner- 
ship doing  business  in  Lincoln,  Nebraska,  and  at  various 
times  between  the  1st  day  of  December,  1892,  and  the  Ist 
day  of  July,  1893,  was  delivered  to  the  defendants  at 
their  request  goods,  wares,  and  merchandise  and  drugs 
of  the  value  of  J401.96.  Plaintiff  further  says  that 
1401.96  Is  a  just  and  reasonable  charge  for  the  goods 
delivered,  and  that  although  they  have  often  demanded 
payment  therefor,  no  part  thereof  has  been  paid  by  said 
4lefendants.  Wherefore  plaintiff  prays  judgment  in  the 
sum  of  ^401.96  and  interest  from  July  1,  1893,  and  costs 
of  this  action.  An  itemized  statement  of  said  account  is 
hereto  attached  and  made  a  part  hereof."  The  itemized 
statement  attached  to  the  petition,  so  far  as  the  same  is 
material  here,  is  as  follows: 

'*statemi:nt. 
<*H.  T.  Clarke  Drug  Company, 
"Wholesale  Druggists, 
"Cor.  8th  and  P  Streets, 
^<Im porters  and  Jobbers  of  Dry  Paints,  Oils,  Glass,  Sta- 
tionery and  Druggists'  Sundries. 

"Lincoln,  Nebr.,  8-22-93. 
"Mr.  McArthur  &  Son,  City,  Dr. 
"1892. 
^^Dee.  1st.  To  merchandise $9  14." 
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Then  follow  dates  up  to  and  including  April  13,  1893, 
opposite  which  are  various  charges  aggregating  |757.33. 
Then  come  the  credits  on  the  statement,  as  follows: 

«Cr. 

"March  9th.  Merchandise  returned f  3  23 

"March  9th.  Merchandise  returned 93" 

Then  followed  dates  up  to  and  including  June  23,  op- 
posite each  of  which  are  cei*tain  credits  in  money,  the 
total  aggregating  $355.37.  The  difference  between  the 
total  debits  and  credits  is  taken  and  shown  on  the  state- 
ment as  1401. 9G.  The  question  is  whether  this  petition 
states  a  cause  of  action  in  favor  of  the  drug  crompany 
and  against  McArthur  &  Son.  It  is  insisted  that  it  does 
not,  because  there  is  no  allegation  in  the  petition  that  the 
goods  sued  for  were  sold  and  delivered  by  the  plaintiff 
to  the  defendants  at  the  latter's  request,  and  Stubendorf 
V.  Sonnenschein^  11  Neb.,  235,  is  cited  as  sustaining  this 
contention.  In  that  case  the  names  of  the  parties  thereto 
appeared  only  in  the  title  to  the  case,  and  it  wa^  insisted 
that  the  title  of  the  case  was  no  part  of  the  petition,  and 
that,  therefore,  the  latter  did  not  state  a  cause  of  action, 
because  the  names  of  the  parties  to  the  suit  were  not 
i-epeated  in  the  body  of  the  petition,  and  this  was  the 
only  point  decided  in  the  case.  Another  case  cited  to 
sustain  the  contention  here  is  Tessier  v.  Reedy  17  Neb., 
105.  The  petition  considered  in  that  case  was  in  the 
following  language:  "The  plaintiff  complains  of  the  de- 
fendant, and  for  cause  of  action  says  that  there  is  now 
due  and  owing  from  the  defendant  to  the  plaintiff,  for 
goods,  wares,  and  merchandise  heretofore  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  the  sum  of 
J348/-  It  was  probably  objected  to  this  petition,  though 
the  opinion  does  not  so  state,  that  it  did  not  allege  when 
the  goods  sued  for  were  sold  and  delivered  to  the  defend- 
ants, nor  were  so  sold  and  delivered  at  their  reiiuest. 
The  court  held  that  the  petition  was  subject  to  a  motion 
to  make  definite  and  certain,  but  that  as  it  showed  a  lia- 
bility of  the  defendant  in  favor  of  the  plaintiff,  it  was  good 
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as  against  a  general  demurrer.  Section  121  of  the  ( \>de  of 
Civil  Procedure  provides:  "In  the  construction  of  any 
pleading,  for  the  purpose  of  determining  its  effects  its  al- 
legations shall  be  liberally  construed,  with  a  view  to  sub- 
stantial justice  between  the  parties."  The  petition  under 
consideration  was  probably  framed  under  section  129  of 
the  Code  of  Civil  Procedure,  which  provides:  "In  an  action 
*  *  *  founded  upon  an  account  *  *  *  it  shall  be 
sufficient  for  the  party  to  give  a  copy  of  the  account  *  * 
with  all  credits  and  indorsements  thereon,  and  to  8tate 
that  there  is  due  to  him  on  such  account  or  instrument 
from  the  adverse  party  a  specified  sum,  which  he  claims, 
with  interest."  This  is  section  5086 — formerly  122 — of 
the  Code  of  Civil  Procedure  of  the  state  of  Ohio,  and  sei*- 
tion  123  of  the  Code  of  Civil  Procedure  of  the  state  of 
Kansas. 

1  Kinkead  on  Code  Pleading,  at  section  58,  in  discuss- 
ing this  section  and  quoting  from  Judge  Swan,  says: 
"  'It  is  sufficient  here  to  say  that  the  better  practice  is  to 
insert  the  copy  in  the  pleading  of  such  money  instru- 
ments as  are  described  in  section  122  [Ohio  Code]  when- 
ever a  party  states  his  cause  of  action  in  the  manner  al- 
lowed by  that  section;  and  that  if  it  is  not  so  inserted 
and  attached,  but  referred  to  in  the  pleading  as  annexed, 
it  will  also  be  sufficient;  and  the  court  will  in  such  case 
treat  the  annexed  copy  as  a  part  of  the  pleading  itself, 
under  that  section,  inasmuch  as  the  allegations  of  the 
l)leading  authorized  by  that  section  are  upon  the  copy 
whether  embodied  in  the  pleading  or  annexed,  and  the 
<-()py  therefore  necessarily  forms  a  part  of  the  pleading 
by  force  of  the  section.'  "  (See^  also,  Ohio  Life  Ins.  d  Trust 
Co.  r.  Goodhi,  1  Handy  [O.],  31;  Memphis  Medical  College  r. 
Xeicton,  2  Handy  [O.],  165.) 

In  State  v.  School  District^  8  Pac.  Rep.,  208,  the  supreme 
court  of  Kansas,  constniing  the  section  of  the  Code  under 
consideration,  said:  "Where  an  instrument  in  writing 
for  the  payment  of  money  is  sued  on,  and  a  copy  of  such 
instrument  is  attached  to  the  petition  and  made  a  part 
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thereof,  such  copy  should  be  considere<l  as  a  part  of  the 
petition  when  construing  the  allegations  thereof/' 

In  Rathhurn  v.  Burlington  d  M.  R.  R.  Co.j  16  Neb.,  441, 
it  was  held  that  if  the  language  of  a  petition,  when  given 
its  ordinary  meaning,  shows  a  liability  of  the  defendant 
in  favor  of  the  plaintiff  it  states  a  cause  of  action.  (See, 
also,  Tesaier  v.  Reedy  17  Neb.,  105.) 

In  Pefley  v.  Johnson^  30  Neb.,  529,  it  was  held  that  an 
exhibit  made  a  part  of  a  petition  is  to  be  considered,  and 
if  the  facts  therein  stated,  in  connection  with  those  in  the 
petition  proper,  show  a  liability  of  the  defendant  in  favor 
of  the  plaintiff,  a  demurrer  on  the  grounds  that  the  peti- 
tion does  not  state  a  cause  of  action  cannot  be  sustained. 
(See,  also,  Ocorge  v.  Edney,  36  Neb.,  604.) 

"A  party  who  stands  upon  his  general  demuiTer  to  a 
pleading,  thereby  admits  the  material  facts  averred  and 
must  take  all  the  consequences  which  result  from  such 
admission."    (People  v.  Wcstoiiy  3  Neb.,  312.) 

Keading  the  petition  of  the  drug  company  in  connec- 
tion with  the  itemized  statement  attachcMl  thereto  it  is 
alleged  that  there  was  delivered  to  McArthur  &  Son 
goods  of  the  value  of  |757.33;  that  this  sum  is  a  just  and 
reasonable  charge  for  the  goods  delivered;  that  they  had 
paid  on  these  goods  |355.37,  and  that  they  were  debtor  to 
the  Clarke  Drug  Company  for  the  goods  delivered  in  the 
sum  of  f401.96.  A  debtor  is  one  who  owes,  therefore  M(»- 
Arthur  &  Son  by  the  demurrer  admit  that  they  owe  the 
Clarke  Drug  Company  $401.96  for  the  goods.  In  the 
language  of  Pefleii  r.  JohnsoHy  supra^  then,  the  allegations 
in  the  petition  and  the  itemized  statement  of  account  at- 
tached thereto  show  a  liability  of  McArthur  &  Son  to 
the  drug  company  and  therefore  the  petition  states  a 
cause  of  action  notwithstanding  the  fact  that  there  is  no 
allegation  therein  that  the  goods  were  sold  or  delivered 
by  the  Clarke  Drug  Company. 

2.  It  is  also  argued  here  tliat  the  district  court  erred  in 
rendering  judgment  in  favor  of  the  drug  company  for  in- 
terest from  July  1,  1893,  as  the  last  item  in  the  account 
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bears  date  April  13, 1893,  and  that  interest  does  not  begin 
to  run  until  six  months  from  the  date  of  the  last  item  in 
the  account.  There  are  two  answers  to  this  contention : 
(1.)  This  point  was  not  made  in  the  petition  in  error  tiled 
in  the  district  court  to  review  the  judgment  of  the  county 
court,  nor  is  it  made  in  the  petition  in  error  filed  here. 
Alleged  errors  not  assigned  in  the  petition  in  error  will 
be  disregarded.  {Erck  v.  Omaha  Nat  Bank,  43  Neb.,  613.) 
(2.)  Neither  the  county  court  nor  the  district  court  ren- 
dered a  judgment  against  McArthur  &  Son  in  favor  of 
the  drug  company  for  any  interest  on  this  account  what- 
ever. The  judgment  of  the  county  court  was  pronounced 
on  the  9th  of  September,  1893,  and  was  simply  for 
f401.96,  with  interest  from  that  date.  The  district  court 
simply  affirmed  this  judgment.  The  judgment  of  the  dis- 
trict court  is 

Affirmbd. 


Western  Assurance  Company  of  Toronto  v.  Joseph 

Klein. 

Filed  Juivb  16, 1896.    No.  6724. 

1.  Judgments:  Order  to  Open:  Evidence.  The  word  "adjudged/' 
found  in  section  606  of  the  Code  of  Civil  Procedure,  means  judi- 
claHy  determined.  Therefore,  although  a  district  court  may  find 
that  the  grounds,  or  some  of  them,  specified  in  section  602  of  the 
Code  exist  for  the  vacation  of  a  Judgment,  it  should  not  set  such 
judgment  aside,  unless,  after  a  hearing  of  the  applicant's  evidence, 
the  court  shall  find  and  decide  that  such  applicant  has  made  out 
a  prima  facie  valid  defense  or  cause  of  action. 

2. :  :  :  Fraud.    The  evidence  examined,  and  Add  to 

sustain  the  finding  of  the  district  court  that  the  Judgment  sought 
to  be  vacated  by  the  action  had  not  been  procured  by  the  fraud  of 
the  party  obtaining  said  Judgment,  within  the  meaning  of  section 
602  of  the  Code. 

Error  from  the  district  court  of  Cass  county.     Tried 
below  before  Chapman,  J. 
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C.  8.  Polk  and  Fi/ke,  Yates  d  Fyke^  for  plaintiff  in  error. 
Byron  Clarky  contra. 

IUgan,  C. 

The  Western  Assurance  Company  of  Toronto,  Canada, 
brought  this  action  to  the  district  court  of  Cass  county 
against  Joseph  Klein  to  set  aside  a  judgment  rendered 
by  default  in  said  court  in  favor  of  Klein  and  against  the 
assurance  company  on  the  8th  day  of  November,  1893. 
The  district  court,  after  hearing  the  evidence,  entered  a 
decree  dismissing  the  action  of  the  assurance  company 
and  it  prosecutes  to  this  court  a  petition  in  error. 

1.  The  fourth  subdivision  of  section  602  of  the  Code  of 
Civil  Procedure  provides  that  a  district  court  shall  have 
power  to  vacate  op  modify  its  own  judgment  or  orders 
after  the  term  at  which  they  were  rendered  "for  fraud 
practiced  by  the  successful  party  in  obtaining  the  judg- 
ment," and  it  is  upon  this  subdivision  of  said  section  that 
the  action  of  the  assurance  company  is  based.  Tlie  as- 
surance company  alleged  in  its  petition,  in  substance, 
that  before  the  answer  day  in  the  case  of  Klein  v.  The 
Assurance  Company  it  filed  a  motion  to  quash  the  servi(*e 
in  that  action;  that  sometime  after  that  its  attorney  noti- 
fied the  attorney  of  Klein  of  the  filing  of  said  motion  and 
inquired  of  him  when%  it  could  be  taken  up,  and  that 
Klein's  attorney  answered  that  he  thought  he  might  sub- 
mit to  the  motion  and  asked  leave  to  have  the  sheriff's 
return  amended;  that  its  attorney  then  said  to  Klein's 
attorney  that  this  would  be  all  right,  but  that  when  the 
motion  to  quash  was  disposed  of  he  desired  to  file  an  an- 
swer for  the  assurance  company,  as  he  had  one  prepai*ed; 
that  there  was  no  hurry  about  disposing  of  the  motion  as 
the  case  could  not  be  tried  at  that — ^the  September — term, 
and  Klein's  attorney  responded  that  the  case  could  not 
be  tried  at  that  term;  that  he  was  in  no  hurry  to  try  it; 
that  he  did  not  wish  to  try  it  at  that  term,  as  he  would 
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like  to  see  the  case  settled;  that  a  proposition  made  by 
Klein's  counsel  to  settle  the  case  was  at  that  time  under 
consideration  by  the  assurance  company;  that  subse- 
(juent  to  this  conversation  the  attorneys  for  the  respect- 
ive parties  had  a  consultation  in  regard  to  the  settlement 
of  the  case  and  at  that  time  no  reference  was  made  to  the 
motion  pending  to  quash  the  service;  that  on  the  20th  of 
October,  1893,  the  jury  for  the  September  term  was  dis- 
charged for  that  term  and  the  court  adjourned  to  October 
30;  on  this  date  court  again  convened  and  adjourned  to 
the  31st  of  October;  that  on  said  last  date  court  again 
convened  and  adjourned  to  meet  on  the  4th  of  November; 
tliat  on  the  31st  of  October  the  judge  stated  that  the 
court  would  be  adjourned  to  the  4th  of  November  to  dis- 
pose of  some  matters  he  then  had  under  advisement  and 
that  he  would  then  adjourn  the  court  until  sometime  in 
December,  when  he  would  hold  an  equity  term;  that  on 
the  4th  of  November,  the  judge  being  absent,  the  clerk  of 
the  court  adjourned  it  from  day  to  day  to  the  8th  of  No- 
vember; that  on  the  7th  of  November  the  attorney  for 
the  assurance  company  in  a  conversation  with  the  judge 
of  the  court  asked  him  if  it  would  be  in  session  on  the 
following  day,  and  was  informed  by  the  judge  that  it 
would  for  a  short  time  to  dispose  of  mattei*s  under  ad- 
visement; that  on  the  8th  of  November,  1893,  the  court 
convened  at  10  o'clock  in  the  forenoon  and  after  dispos- 
ing of  mattei's  under  advisement  the  case  of  Klein  v.  The 
Assurance  Company  was  called,  default  taken,  and  judg- 
ment entered  in  the  absence  of  the  counsel  for  the  as- 
surance company;  that  the  motion  to  quash  the  service 
of  summons  had  been  on  the  20th  of  October,  1893,  with- 
out notice  to  the  attorney  of  the  assurance  company, 
called  up  and  disposed  of  by  Klein's  attorney  confessing 
the  motion  and  the  sheriff  amending  his  return;  that  the 
court  adjourned  without  day  on  the  8th  of  November, 
1893,  and  before  counsel  for  the  assurance  company 
learned  that  judgment  had  been  I'endered  by  default 
against  his  client.     The  petition  further  alleged  that  the 
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counsel  for  the  assurance  company  relied  on  the  state- 
ments made  to  him  by  the  attorney  for  Klein  and  was 
thereby  prevented  from  making  a  defense  to  the  action, 
though  the  assurance  company  had  a  meritorious  defense 
to  Klein's  action.  The  answer  of  Klein  traversed  all  the 
allegations  of  the  petition  relating  to  the  conversations 
between  the  attorneys  for  the  respective  parties  and  be- 
tween the  attorney  for  the  assurance  company  and  the 
judge  of  the  court,  and  denied  that  the  assurance  com- 
pany had  any  defense  to  the  action  of  Klein. 

The  undisputed  evidence  show^s  that  the  September 
term  of  court  did  not  finally  adjourn  until  the  8th  day  of 
November;  that  the  motion  to  quash  the  service  was  sub- 
mitted to  and  the  sheriff's  return  amended  on  the  20th 
of  October;  that  the  court  was  in  session  on  the  30th  of 
October  and  again  on  the  31st  of  October;  that  the  coun- 
sel for  the  assurance  company  resided  in  the  city  of 
Plattsmouth,  where  the  court  was  held;  that  he  knew 
the  court  was  in  session  on  the  morning  of  the  8th  of 
November;  tliat  he  was  in  the  court  house,  but  not  in 
the  court  room,  on  that  morning  while  the  court  was  in 
session,  and  that  the  assurance  company  was  in  default 
of  an  answer  and  had  been  from  the  20th  of  October. 
The  evidence  on  behalf  of  the  assurance  company  tendeil 
to  support  the  allegations  of  its  petition,  while  the  evi- 
dence on  behalf  of  Klein  tended  to  contradict  the  allega- 
tions of  the  petition.  In  other  words,  the  evidence  on 
which  the  district  court  based  the  finding  and  judgment 
complained  of  here  was  conflicting.  It  has  been  so  many 
times  said  bv  this  court  that  in  cases  tried  to  a  court 
without  a  jury  the  finding  on  questions  of  fact  is  entitled 
to  the  same  weight  and  the  same  presumption  of  correct- 
ness as  the  verdict  of  a  jury  that  it  is  unnecessary  to  cite 
the  cases.  Possibly,  had  we  been  trying  the  case,  we 
would  have  reached  a  different  conclusion  from  that 
reached  by  the  district  court,  but  we  have  no  right  for 
that  reason  to  disturb  the  finding.  We  have  carefully 
examined  all  the  evidence,  and  it  is  sufficient  to  support 
the  finding  made  by  the  district  court. 
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2.  But  there  is  another  reason  why  the  judgment  uihUt 
consideration  cannot  be  disturbed.  As  already  stated, 
the  assurance  company  alleged  in  its  petition  fihnl  to 
vacate  the  judgment  that  it  had  a  meritorious  defense  to 
Klein's  action,  and  tendered  with  said  petition  an  an- 
swer which  stated  a  defense  to  that  action;  but  on  the 
trial  of  the  case,  to  vacate  the  judj?:nient,  the  assurance 
company  offered  no  evidence  to  support  the  allegations 
alleged  in  its  petition  and  answer  attached  thereto  as  a 
defense  to  Klein's  action.  Section  606  of  the  Code  of 
Civil  Procedure  provides:  "A  judgment  shall  not  be  va- 
cated on  motion  or  petition  until  it  is  adjudged  that 
there  is  a  valid  defense  to  the  action  in  which  the  judg- 
ment is  rendered,  or,  if  the  plaintiff  seeks  its  vacation, 
that  there  is  a  valid  cause  of  action."  Now  the  word 
"adjudged"  means  adjudicated,  and  adjudicated  means 
judicially  determined.  (Andei-son's  Law  Dictionary.) 
Section  605  of  the  Code  provides:  "The  court  may  first 
try  and  decide  upon  the  grounds  to  vacate  or  modify  a 
judgment  or  order  before  trying  or  deciding  upon  the 
validity  of  the  defense  or  cause  of  action."  Although  a 
district  court  may  find  that  the  grounds,  or  some  of  them, 
specified  in  said  section  602  of  the  (^ode  of  Civil  Proced- 
ure exist  for  the  vacation  or  modification  of  a  judgment, 
it  should  not  therefore  set  aside  such  judgment,  unless 
after  a  hearing  of  the  applicant's  evidence  it  shall  ad- 
judge— determine — ^that  the  applicant  has  made  out  a 
prima  facie  defense  or  cause  of  action.  If  these  provis- 
ions of  the  Code  did  not  exist,  still  the  district  courts  of 
the  state,  in  the  exercise  of  their  general  equity  powers, 
might,  in  a  proper  case  and  on  sufficient  grounds,  set 
aside  a  judgment  after  the  terra  at  which  it  was  rendei-ed; 
but  certainly  no  court  of  equity  would  set  aside  a  judg- 
ment unless  the  party  applying  therefor  should  aver  and 
I)rove  that  he  had  a  meritorious  defense  or  cause  of  ac- 
tion ;  in  other  words,  a  court  of  equity  would  not  do  an 
idle  thing  by  setting  aside  a  judgment  unless  it  appeared 
that  if  the  relief  sought  should  be  granted  a  different  re- 
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suit  would  probably  follow.  The  facts  stated  in  the  pe- 
tition of  the  assurance*  company  for  the  vacation  of  the 
judgment  rendered  against  it  in  favor  of  Klein  did  not 
invoke  the  general  equity  powers  of  the  district  court, 
but  the  petition  of  the  assurance  company,  as  already 
stated,  was  framed  under  said  section  602  of  the  Code, 
and  therefore  we  think  that  to  authorize  the  district 
court  to  have  set  aside  the  judgment  it  must  have  mad(» 
a  finding — it  must  have  adjudged — based  on  evidence  in- 
troduced by  the  assurance  company  that  in  its,  the 
court's,  opinion  the  assurance  company  had  a  defense  to 
Klein's  action.  In  Thompson  v,  IShitrpj  17  Xeb.,  69,  it  was 
held  that  in  proceedings  instituted  under  the  provisions 
of  the  Code  to  vacate  a  judgment  after  the  term  at  which 
it  was  rendered  the  court  must  first  pass  upon  the 
grounds  to  vacate  the  judgment,  and  if  the  grounds  al- 
leged for  its  vacation  were  established,  the  court  should 
next  inquire  into  the  cause  of  action  or  defense,  and  if 
both  these  matters  were  found  in  favor  of  the  applicant, 
the  judgment  should  be  set  aside;  otherwise  not.  In 
Oshorn  t\  Gehr^  29  Neb.,  661,  it  was  held  that  a  court  of 
equity  would  not  set  aside  a  judgment  regular  on  its  face 
unless  it  was  shown  that  no  cause  of  action  existed  at  the 
time  in  favor  of  the  party  obtaining  the  judgment.  See, 
also,  Janes  v.  Howellj  37  Neb.,  320,  and  Bond  v.  Wycoffy  42 
Neb.,  214,  where  the  court,  in  construing  said  section  606 
of  the  Code,  said:  "Before  plaintiffs  in  error  were  enti- 
tled to  have  the  judgment  against  them  set  aside,  it  was 
necessary  for  them  to  allege  and  prove  that  they  had  a 
valid  defense,  in  whole  or  in  part,  to  the  cause  of  action 
stated  in  the  petition."    The  judgment  of  the  district 

court  is 

Affirmbd. 
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Western  Union  Telegraph  Company  v.  O.  O. 

WlLHBLM. 

Filed  June  16, 1896.    No.  6757. 

1.  Pleading':  Defimtenesb  and  Certainty:  Review.    It  is  not  error 

for  a  court  to  overrule  a  motion  to  compel  a  pleader  to  make  his 
pleading  more  definite  and  certain,  when  to  sustain  such  motion 
would  require  the  pleader  to  state  matters  of  evidence  rather  than 
conclusions  of  fact. 

2.  Contracts:  Damages  for  Breach.   The  general  rule  is  that  the  party 

injured  by  breach  of  contract  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained,  provided 
they  are  certain  and  such  as  might  naturally  be  expected  to  follow 
the  breach.     {Griffin  r.  Colter,  16  N.  Y.,  489.) 

3r  Telegraph  Companies:  Failure  to  Deliver  Message:  Loss  of 
Profits  of  Sale:  Damages.  The  plalntift  residing  at  Wayne, 
Nebraska,  authorized  his  agents  in  Omaha,  Nebraska,  to  exchange 
a  tract  of  land  owned  by  him  for  a  stock  of  merchandise,  investing 
them  with  discretion  as  to  the  merchandise  and  terms  of  the  ex- 
change. The  agents  negotiated  such  an  exchange  and  delivered 
to  the  telegraph  company  at  Omaha  a  message  addressed  to  the 
plaintiff  advising  him  of  the  fact  and  requesting  him  to  come  to 
Omaha  and  bring  an  abstract  of  title,  a  deed,  and  |300  in  money. 
The  telegraph  company  never  delivered  the  message  and  by  reascm 
thereof  the  exchange  was  never  consummated.  It  appeared  that  if 
the  message  had  been  delivered  the  exchange  would  have  been 
effected  and  the  plaintiff  would  have  made  a  profit  thereon.  Held, 
The  telegraph  company  was  liable  to  the  plaintiff  for  the  profits 
he  would  have  made  had  the  exchange  been  consummated. 

Error  from  the  district  court  of  Wayne  county.  Tried 
below  before  Jackson,  J. 

The  facts  are  stated  by  the  commissioner. 

Estahrook  &  DaviSy  for  plaintiff  in  error: 

The  district  court  erred  in  overruling  the  motion  to 
make  the  petition  more  definite  and  certain.  (Goodirti/  r. 
Walls,  52  Ind.,  268;  Elliot,  Appellate  Procedure,  sec.  665.) 

The  court  erred  in  giving  instructions  3  and  4  on  its 
own  motion.    {Omaha  Coal,  Coir  d-  Lime  Co.  v.  Fay,  37  Xeb., 
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75;    WoBson  v.  Palmer,  13  Neb.,  376;    School  District  v. 
Foster,  31  Neb.,  501.) 

Under  the  evidence  it  is  i)erfe(*tly  plain  that  the  con- 
summation of  the  trade  depended  upon  its  approval  by 
Wilhelm.  In  fact  he  was  asked  by  the  telegram  to  come 
to  Omaha.  It  is  i)erfectly  apparent  that  he  never  did 
give  any  authority  to  Malmgren  to  make  a  binding  con- 
tract The  trade  depended  upon  his  approval.  There  is 
no  presumption  that  he  would  have  b(H^n  satisfied.  Dam- 
ages depending  upon  a  contingency  of  this  kind  are  too 
remote  and  lack  the  element  of  certainty.  {Clay  v.  Western 
Union  Telegraph  Co,,  81  Ga.,  285;  Haiti tr in  v.  United  States 
Telegraph  Co.,  45  N.  Y.,  744;  Beaupre  v.  Pacific  &  Atlantic 
Telegraph  Co.,  21  Minn.,  155;  ^Vcstern  Union  Telegraph  Co. 
V.  Hall,  124  U.  S.,  444;  Hihbard  v.  Western  Union  Telegraph 
Co.,  33  Wis.,  558.) 

A.  A.  Welch  and  W.  L.  Rose,  contra. 

Ragan,  C. 

O.  O.  Wilhelm  sued  the  Western  Union  Telegraph 
Company  in  the  district  court  of  Wayne  county,  alleging 
in  his  petition,  in  substance,  that  on  the  29th  of  January, 
1892,  Malmgren  &  Lovegren,  residing  in  Omaha,  Ne- 
braska, were  his  agents;  that  on  that  date  they  delivered 
to  the  telegraph  company  at  Omaha  a  dispatch  in  words 
and  figures  as  follows: 

"Omaha,  Neb.,  Jan.  29,  1892. 

"To  O.  0.  Wilhelm,  WaifnCy  Neb. :  Come  at  once.  Have 
stock.     Bring  deed,  abstract,  and  pOO.     Answer. 

"Malm(4rkn  &  Lovp:gren." 

That  the  telegraph  company  received  this  message  and 
agi'eed  to  correctly  transmit  and  deliver  it  to  Wilhelm  at 
Wayne,  Nebraska;  that  prior  to  the  said  date  Wilhelm's 
agents  were  negotiating  an  exchange  of  a  quarter  section 
of  land  in  Sherman  county,  belonging  to  Wilhelm,  for  a 
stock  of  merchandise  in  Omaha,  Nebraska;  that  on  said 
date  Wilhelm's  agents  had  eflFecte<l  the  exchange  of  Wil- 
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hf'liu's  land  for  a  stock  of  merchandise;  that  Wilhelm 
had  made  an  engajrement  to  meet  his  agents  at  their 
office  in  Omaha  upon  receipt  of  a  message  from  them  that 
they  had  perfected  the  exchange  of  said  land  for  said 
merchandise;  that  the  telegraph  company  never  deliv- 
eriMl  said  message;  that  by  reason  thereof  Wilhelm  ar- 
rived in  Omaha  too  late  to  consummate  the  exchange  of 
said  laud  for  said  Htock  of  goods;  that  said  exchange  was 
for  that  ivason  never  pei*fected,  and  he  thereby  lost  the 
profit  he  would  have  made  in  such  exchange,  to  his  dam- 
ages in  the  sum  of  |1,500.  Wilhelm  had  a  verdict  and 
ju<l{»meut  for  |100,  to  reverse  which  the  telegraph  com- 
pany has  filed  here  a  petition  in  error. 

1.  The  telegraph  company  filed  in  the  district  court  a 
motion  as  follows:  ^^Comes  now  the  defendant  and  asks 
the  court  that  the  plaintiff  be  required  to  make  his  peti- 
t  ion  herein  more  definite  and  certain,  in  this,  to-wit:  How 
and  in  what  manner  he  could,  or  expected  he  could,  make 
a  profit  of  |1,500  in  the  trade  or  exchange  mentioned  in 
said  petition."  The  overruling  by  the  district  court  of 
this  motion  is  the  first  assignment  of  error  argued  here. 
The  petition  was  sufliciently  definite  and  certain.  It 
stated  the  facts.  To  have  required  Wilhelm  to  state  in 
his  petition  in  what  manner  he  would  have  realized  a 
profit  on  the  exchange,  had  it  been  made,  would  have  re- 
quired him  to  state  the  evidence.  If  counsel  for  the  tele- 
j»:raph  company  desired  Wilhelm  to  state  in  his  petition 
the  value  of  the  land  and  the  value  of  the  goods,  they 
should  have  so  framed  their  motion.  Unless  a  motion 
can  be  allowed  in  the  exact  form  presented  to  the  court 
it  should  be  denied.  {McDvffk  v.  Bentley,  27  Neb.,  380; 
^tuht  V.  Swecspy  48  Neb.,  767.)  The  refusal  of  the  court 
to  j^rant  this  motion  was  not  error. 

2.  It  is  next  assigned  for  error  that  the  district  court 
erred  in  giving  instructions  3  and  4.  The  exception  taken 
to  the  instructions  at  the  trial  was  in  the  following  Ian- 
jruage:  "To  the  giving  of  the  third  and  fourth  of  which 
instructions  the  defendant  then  and  there  duly  excepted. 
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The  court  did  not  err  in  giving  both  these  instructions. 
The  fourth,  at  least,  is  a  correct  statement  of  the  law  of 
the  case,  and  since  the  assignment  is  that  the  court  erred 
in  giving  both  the  instructions,  and  one  of  them  is  good, 
the  assignment  must  be  overruled. 

3.  The  third  assignment  of  error  is  that  the  court  erred 
in  refusing  instructions  1,  4,  and  5  asked  by  the  defendant 
below.  Exceptions  taken  at  the  trial  to  the  instructions 
refused  were  as  follows:  "The  defendant  thereupon  asked 
the  court  to  instruct  the  jury  as  follows,  which  the  court 
refused  to  do,  and  upon  such  refusal  the  defendant  then 
and  there  excepted."  Then  follow  instructions  Nos.  1,  4, 
5,  and  6  asked  by  the  telegraph  company,  and  then  thc^ 
following:  "To  the  refusal  of  the  court  to  give  to  the 
jury  the  last  above  instructions  the  defendant  then  and 
there  excepted.'*  Since  the  court  did  not  err  in  refusing 
to  give  all  these  instructions,  the  assignment  is  overruled. 

4.  The  fourth  assignment  of  error  is  that  the  verdict 
is  not  supported  by  sufficient  evidence.  In  support  of 
this  contention  it  is  said:  "The  evidence  fails  to  show 
that  the  property  which  defendant  was  to  receive  was 
of  greater  value  than  the  property  he  was  to  give."  It 
was  admitted  on  the  trial  that  the  land  of  Wilhelm,  over 
and  above  incumbrances  thereon,  was  of  the  value  of 
1700,  and  the  1^300  cash  which  he  was  also  to  pay  macl(* 
the  value  of  the  land  and  money  which  he  was  to  give  for 
the  goods  $1,000.  A  witness  testified  in  behalf  of  Wil- 
helm, as  to  the  value  of  the  stock  of  merchandise,  as  fol- 
lows: "I  think  it  was  $2,400;  am  not  right  sure,  but 
know  it  was  over  $2,000."  A  witness  on  behalf  of  the 
telegraph  company  testified  that  the  merchandise  was 
worth  not  to  exceed  |200;  but  this  witness  admitted  that 
he  had  come  from  Omaha  to  Wayne  to  testify  in  behalf 
of  the  telegraph  company,  and  that  it  was  to  pay  him  for 
his  time  and  attendance  $10  a  day  and  expenses.  All 
that  we  can  say  about  the  value  of  this  stock  of  merchan- 
dise is  that  the  evidence  on  the  subject  was  conflicting. 
The  witnesses  and  their  credibility  were  for  the  jury; 
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and  the  amount  of  damages  awarded  by  the  jury  are 
within  the  excess  of  the  value  of  the  stock  of  merchandise 
over  the  land  and  money  which  Wilhelm  was  to  exchange 
therefor. 

A  second  argument  in  support  of  this  contention  is 
that  "the  evidence  shows  that  the  trade  was  not  consum- 
mated, but  depended  upon  the  examination  of  the  goods 
and  approval  by  the  defendant."  It  must  be  confessed 
tliat  the  evidence  is  not  of  a  very  clear  and  satisfactory 
character.  The  evidence  on  the  part  of  Wilhelm  tended 
to  show  that  prior  to  the  time  the  message  was  delivered 
to  the  telegraph  company  he  owned  a  piece  of  land  in 
Sherman  county;  that  he  himself  resided  at  Wayne,  Ne- 
braska; that  he  had  authorizeil  Malmgren  &  Lovegren, 
who  api)ear  to  have  been  real  estate  agents  at  Omaha, 
to  trade  this  land  for  a  stock  of  merchandise;  that  he  in- 
vested them  with  discretion  as  to  the  merchandise  and 
the  terms  of  the  exchange;  that  he  authorissed  them  to 
"pledge  him" — in  the  language  of  the  evidence — for  f300 
in  addition  to  his  land  for  a  stock  of  merchandise;  that 
Malmgren  &  lovegren  found  a  stock  of  merchandise  and 
agreed  with  the  owner  thereof,  or  his  agent,  to  exchange 
him  the  Wilhelm  land  and  f300  for  the  stock  of  merchan- 
dise; that  Malmgren  &  Lovegren,  after  making  this 
agreement  for  the  exchange,  sent  the  telegram  to  Wil- 
helm which  is  the  subject  of  this  suit,  notifying  him  that 
they  had  made  the  exchange  and  asking  him  to  come  to 
Omaha  at  once  and  bring  the  deed  to  his  land  and  an 
abstract  of  title  thereto,  and  |300  in  money ;  that  if  this 
dispatch  had  been  promptly  delivered,  Wilhelm  would 
have  reached  Omaha  in  time  to  have  delivered  his  deed 
and  money  and  accepted  the  goods,  and  would  have  done 
so.  It  is  true,  so  far  as  the  record  shows,  that  the  owner 
of  the  goods  had  never  seen  the  land,  nor  had  Wilhelm 
or  his  agents  seen  the  goods;  they  were  in  boxes.  The 
whole  transaction  appears  to  have  been  a  kind  of  "pig  in 
the  poke"  trade  or  exchange;  but  we  are  constrained  to 
sav  that  the  evidence,  and  the  inferences  fairly  and  rea- 
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sonablj  and  logically  deducible  therefrom,  support  the 
conclusion  that  Wilhelm^s  agents  were  authorized  to 
make  the  exchange. 

5.  Finally,  it  is  insisted,  in  substance,  that  the  evidence 
does  not  show  that  the  neglect  of  the  telegraph  company 
to  deliver  the  message  was  the  proximate  cause  of  the 
damages  sustained  by  Wilhelm.  Wilhelm's  petition  is 
framed  upon  the  theory  that  by  reason  of  the  failure  of 
the  telegraph  company  to  deliver  the  dispatch  lie  was 
prevented  from  consummating  the  exchange  of  the  land 
for  the  stock  of  goods,  and  thereby  lost  the  profits  he 
would  have  made  had  such  exchange  been  consummated. 
These  damages  are  not  too  remote.  The  general  rule  is 
that  the  party  injured  by  breach  of  contract  is  entitlerl 
to  recover  all  his  damages,  including  gains  prevented  as 
well  as  losses  sustained,  provided  they  are  certain  and 
such  as  might  naturally  be  expected  to  follow  the  breach. 
{Oriffin  v,  Colver^  16  N.  Y.,  489.  See,  also.  Squire  v.  Western 
Union  Telegraph  Co.,  98  Mass.,  232.) 

In  Western  Union  Telegraph  Co.  v.  Haman,  20  S.  W.  Rep. 
[Tex.],  1133,  on  the  21st  day  of  June,  1889,  one  of  the  firm 
of  Haman  &  Co.,  after  receiving  instructions  by  wire  from 
his  firm,  purchased  a  quantity  of  wool  for  the  firm  at 
eighteen  and  one-half  cents  per  pound  and  delivered  a 
message  to  the  telegraph  company  advising  his  firm  of 
such  purchase.  The  telegraph  company  neglected  to  de- 
liver the  message.  When  the  wool  was  purchased  it  was 
worth  in  the  market  twenty-one  cents  per  pound,  but 
when  the  firm  first  learned  of  the  ])urchase  the  price  had 
declined.  Haman  &  Co.  then  sued  the  telegraph  com- 
pany to  recover  the  difference  between  the  price  they  had 
paid  for  the  wool  and  its  market  price  on  the  21st  of  June. 
It  appeared  from  the  evidence  that  had  the  dispatch  been 
promptly  delivered  Haman  &  Co.  could  and  would  have 
sold  the  wool  at  twenty-one  cents  per  pound.  The  court 
held  that  the  damages  were  not  too  remote,  were  not  un- 
certain, and  were  not  contingent.  (Parks  v,  Alta  Cali- 
fornia Telegraph  Co.,  13  Cal.,  423;   Tnrner  v.  HairJcej/r  Tele- 
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ffrap/i  Co.y  41  la.,  458;  Candee  v.  Western  Union  Telegraph 
Co.,  34  Wis.,  471.)  Since  it  appears  from  the  evidence  that 
the  message  delivered  to  the  telegraph  company  for  Wil- 
helui  was  never  delivered;  that  by  reason  of  the  failure 
of  the  telegraph  company  to  deliver  the  message  the  ex- 
chaiij^e  of  properties  was  not  consummated,  and  he 
tlicrc'by  lost  the  profits  he  would  have  made  upon  that 
excliange;  and  since  the  evidence  warrants  the  conclu- 
sion that  had  the  message  been  delivered  the  exchange 
would  have  been  consummated,  we  think  the  evidence 
sustains  the  finding  that  the  neglect  of  the  telegraph 
company  to  deliver  the  message  was  the  proximate  cause 
of  the  loss  and  damages  sustained  by  Wilhelm.     The 

judgment  of  the  district  court  is 

Affirmed. 


Dane  County  Bank  of  Stoughton,  Wisconsin,  v. 
48  »ifl  Thomas  J.  Garrett  bt  au 

68    812 

Filed  Junk  16, 1896.    No.  6678. 

1.  Judgments:  Final  Obdsr:  Revisw.    An  order  of  a  district  court, 

made  in  an  error  proceeding  setting  aside  the  judgment  of  a 
county  court,  is  a  final  order  which  may  be  reviewed  on  error  by 
the  supreme  court  before  the  final  disposition  of  the  original  case 
by  the  district  court 

2.  Appeal  from  Ck>unt7  Conrt  to  District  Court:  Jurisdiction:  Tiulns- 

citiPT.  The  filing  in  a  district  court  of  a  petition  In  error  and  the 
issuance  of  a  summons  in  error,  to  review  the  Judgment  of  a 
county  court,  within  one  year  from  the  date  of  its  rendition,  are 
not  alone  sufllcient  to  invest  the  district  court  with  jurisdiction. 
It  is  also  indispensable  to  the  jurisdiction  of  the  district  court 
that  there  should  be  filed  therein  a  transcript  of  the  proceedings 
of  t  he  county  court  had  in  the  case  in  which  the  judgment  sought 
to  be  reviewed  was  rendered,  and  such  transcript  must  be  filed  in 
the  district  court  within  one  year  after  the  date  of  the  rendition 
of  such  judgment. 

r^imou  from  the  district  court  of  Phelps  county.    Tried 
Ix'low  before  Rkat.l,  J. 
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Rhea  c6  Rhaiy  for  plaintiff  in  error. 
A.  J.  Shafei\  contra. 

Ragan,  C. 

On  the  4th  day  of  January,  1892,  in  the  county  court  of 
Phelps  county,  the  Dane  County  Bank  recovered  a  judg- 
ment against  Thomas  J.  Garrett  et  al.  on  a  promissory 
note.  No  appeal  was  ever  taken  by  GaiTett  et  al.  from 
this  judgment.  On  the  14th  day  of  January,  1892, Gairett 
et  al.  filed  in  the  district  court  of  Phelps  county  a  peti- 
tion in  error  to  reverse  the  judgment  of  the  county  court. 
A  summons  in  error  was  issued  and  served  on  the  18th  of 
January,  1892.  On  the  23d  of  June,  1893,  Garrett  et  al., 
for  the  first  time,  filed  in  the  district  court  a  transcript 
of  the  proceedings  of  the  county  court  The  district 
court  sustained  the  petition  in  error  and  set  aside  the 
judgment  of  the  county  court,  and  to  reverse  this  order 
of  the  district  court  the  Dane  County  Bank  has  filed  in 
this  court  a  petition  in  error.  ^ 

1.  The  action  of  the  district  court  in  sustaining  the 
error  proceeding  and  setting  aside  the  judgment  of  the 
district  court  was  a  final  order  which  the  Dane  County 
Bank  may  review  in  this  court  by  error  proceedings  with- 
out waiting  for  the  final  disposition  of  the  original  case 
by  the  district  court.  (Banks  v.  Uhl^  5  Neb.,  240;  TootUj 
V.  JoneSy  19  Neb.,  588.) 

2.  The  filing  by  Gannett  &  Co.  in  the  district  court  of 
their  petition  in  error  and  having  a  summons  in  error 
issued  and  served  did  not  invest  the  district  court  with 
any  jurisdiction  to  review  the  judgment  of  the  county 
court.  In  order  to  have  invested  the  district  court  with 
jurisdiction  to  review  that  judgment  it  was  not  only  nec- 
essary for  Garrett  et  al.  to  file  their  petition  in  error  in 
the  district  court,  but  also  to  file  in  the  district  court  a 
transcript  of  the  proceedings  had  by  the  county  court 
(Code  of  Civil  Procedure,  sees.  584,  586);   and  such  peti- 
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tion  in  error  and  transcript  of  the  proceedings  of  the 
county  court  must  have  been  filed  in  the  district  court 
within-  one  year  from  the  date  of  the  rendition  of  the 
judgment  by  the  county  court  (See  Code  of  Civil  Pro- 
cedure, sec.  592,  and  Sturtevant  v.  Winelandj  22  Neb.,  702.) 
The  district  court,  then,  was  without  jurisdiction  to  re- 
view the  judgment  of  the  county  court,  and  its  judgment 
in  the  premises  was  void  and  the  judgment  of  the  county 
court  remains  in  full  force  and  effect,  so  far  as  the  action 
of  the  district  court  is  concerned.  The  judgment  of  the 
district  court  is  reversed  and  the  proceeding  in  error 
from  county  court  is  dismissed. 

Reversed. 


INDEX. 


Accession  and  Confusion. 

Where  com  sold  under  a  contract  for  payment  on  delivery  is 
placed  in  the  bine  of  the  buyer  and  there  mingled  with  other 
com  owned  by  him  with  consent  of  the  seller,  the  latter  loses 
his  right  to  reclaim  the  com  for  non-payment.  Kinffsley  i?. 
McGrew  813 

Accord  and  Satisfaction. 

A  creditor  who  accepts  money  tendered  by  the  debtor  uncondi- 
tionally does  not  by  that  act  estop  himself  from  maintaining 
an  action  to  recover  any  further  sum  that  may  be  due.  Beck- 
man  i\  Birchard 805 

Accounting.    See  GARNismiEi^T. 

Accounts.    See  Assumpsit,  3.    Parties,  1. 

1.  An  account  stated  is  an  agreement  between  persons  who 
have  had  previous  dealings  determining  the  amount  due  by 
reason  of  such  transactions.    HendrUo  t?.  Kirkpatrick 670 

2.  The  rendering  of  an  account  between  parties  and  agreeing 
upon  the  amount  due  as  appearing  therefrom  will  support 
an  action  for  the  balance  thereby  shown,  without  an  express 
promise  to  pay.   Id, 

3.  The  failure  to  object  to  an  account  rendered  is  admissible  in 
evidence  as  tending  to  prove  an  acknowledgment  of  its  cor- 
rectness.  Id, 

Acknowledgement. 

1.  The  act  of  an  officer  in  taking  the  acknowledgment  to  a  deed 

is  ministerial.    Horbach  v.  Tyrrell 514 

2.  To  authorize  a  deed  to  be  given  in  evidence  without  further 
proof  of  its  execution  and  to  entitle  it  to  be  recorded  are  the 
functions  of  an  acknowledgment.   Id. 

3.  What  relationship  or  interest  disqualifies  an  officer  from  tak- 
ing an  acknowledgment  must  be  determined  from  the  facts 
and  circumstances  of  each  case  in  which  the  question  arises. 
Id. 

4.  A  notary  public  Md  not  disqualified  from  taking  an  ac- 
knowledgment of  a  mortgage  in  favor  of  a  corporation 
merely  because  he  was  secretary  and  treasurer  thereof, 
where  it  did  not  appear  that  he  was  a  stockholder,  or  that 
he  was  otherwise  interested  in  having  the  mortgage  exe- 
cuted.  Id. 

(919) 
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A.cknowledgm«nt — concHuded, 

6.  An  attorney  who  is  a  notary  public  held  not  diBqualifled  from 
taking  an  acknowledgment  of  a  mortgage  in  favor  of  hie  cli- 
ent, merely  because  he  holds  for  collection  the  claim  tecuiel 
by  the  mortgage,  where  it  did  not  appear  that  the  attorney 
was  beneficially  interested  in  obtaining  the  security.  Hat*- 
meyer  v.  Dahn 536 

Actions.    See  Accounts,  2.    Mortgages,  7.    Pleadino,  15. 

1.  Where  one  has  a  valid  cause  of  action,  his  motive  in  bring- 
ing suit  is  immaterial.    Jacobson  v.  Van  Baening 80 

2.  For  an  unlawful  diversion  of  surface  water  there  is  a  remedy 

by  an  action  for  damages.    Churchill  v.  Beethe 87 

8.  Action  held  to  be  one  for  a  reconveyance  of  land,  the  debt 
which  the  deed  was  given  to  secure  having  been  extin- 
guished.   Names  v.  Names 701 

Admissions.    See  Evidence,  6,  6. 

Adverse  Possession.    See  Limitation  of  Actions,  3. 

1.  A  void  tax  deed  affords  color  of  title  in  an  action  of  eject- 
ment in  which  adverse  possession  is  relied  upon  as  a  defense. 
Twohig  v.  Learner 248 

2.  To  establish  title  to  realty  by  virtue  of  the  operation  of  the 
statute  of  limitations  there  must  have  been  maintained  by 
the  party  asserting  it  an  actual,  continuous,  notorious,  and 
adverse  possession  under  claim  of  ownership  during  the  full 
period  required  by  statute.   Id, 

3.  Evidence  referred  to  in  the  opinion  held  sufficient  to  estab- 
lish adverse  possession  of  grazing  land.   Id. 

4.  Evidence  held  insufficient  to  establish  adverse  poesezsion. 
Link  V,  Connell 9'<5 

wAlimony.    See  Divorce,  5,  6.    Review,  41,  42. 

Appeal.    See  Crivinai.  Law,  4.    Review. 

Appeal  Bonds.    See  Review,  41-46. 

Appraisement.    See  Executions,  5,  6. 

Arbitration  and  Award. 

An  agreement  to  submit  matters  to  two  arbitrators  having 
power  to  choose  an  umpire  to  act  only  when  they  differ, 
does  not  authorize  one  arbitratCH*  and  the  umpire,  without 
a  showing  of  difference  between  the  arbitrators,  to  return  a 
conclusive  award.  Manufacturers  d  Builders  Fire  Ins.  Co.  v. 
Mullen  620 

Arrest. 

The  proper  officer  may  arrest  and  detain  any  person  found  vio- 
lating any  law  or  legal  ordinance,  until  a  warrant  can  be  ob- 
tained.   Fry  V.  Kaessner 133 

Assault  and  Battery.    See  Damages,  5. 

Assignments.    See  Mortgages,  3,  4.    Voluntary  Assignments. 
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Assiir'uiients  of  Brror.    See  Review,  7-11. 
Associatfons.    See  Contracts,  2,.  4. 

Assumpsit.    See  Accounts,  S.    Physicians  aivd  Surgeons,  2. 

1.  Bvidence  held  to  sustain  a  Judgment  for  plaintiff  in  an  action 
for  wages  wliere  defendant  answered  that  the  services  were 
rendered  as  an  equivalent  for  plaintiff's  board  and  lodging. 
Blomgren  v.  Anderson 240 

2.  Evidence  held  to  sustain  plaintiffs  judgment  against  an  in- 
surance company  for  |7.25  as  commission  and  $5.20  as  at- 
torney's fees.    Home  Fire  Ins.  Co,  v.  Arthur 461 

3.  Where  the  petition  in  a  suit  on  an  account  is  framed  under 
sec.  129  of  the  Code,  and  a  copy  of  the  account  is  attached, 
the  account  must  be  considered  as  a  part  of  the  petition. 
McArthur  v.  Clarke  Drug  Co 899 

Attachment.    See  Deeds,  1.    Oarnxshment.    Review,  20. 

Action  on  Bond, 

1.  In  a  suit  on  an  attachment  bond,  where  the  answer  denies 
each  allegation  of  the  petition,  the  burden  is  on  plaintifC  to 
show  the  execution  of  the  bond  and  the  wrongful  issuance  of 
the  attachment,  proof  that  the  attachment  was  merely  dis- 
solved not  being  sufficient.    Storz  v.  Finklestein 28 

2.  Where  plaintiff  in  an  action  for  wrongful  attachment  does 
not  sue  upon  the  attachment  bond,  he  must  aver  and  prove 
malice  and  want  of  probable  cause.   Id, 

3.  In  absence  of  malice,  an  action  for  wrongful  attachment  can 
only  be  maintained  on  the  attachment  bond.   Id, 

4.  An  attachment  bond  may  be  sufficient  when  signed  by  a 
surety,  though  not  signed  by  the  attaching  creditor.   Id 33 

Redelivery  Bonds, 
6.  A  stranger  to  an  attachment  suit  who  executes  a  redelivery 
bond  under  sec.  206  of  the  Code  is  bound  to  deliver  the  prop- 
erty attached  in  his  hands,  or  Its  appraised  value  in  money, 
to  answer  the  judgment  in  the  case.  Cooper  v.  Davis  Mill 
Co,    420 

6.  Where  the  obligor  in  a  redelivery  bond  executed  under  sec. 
206  of  the  Code  is  a  stranger  to  the  attachment  suit,  he  can- 
not, after  judgment  and  order  of  sale  therein,  be  heard  to 
assert,  in  an  action  upon  the  bond,  that  he  was  the  owner  of 
the  property  attached  in  his  hands  and  left  in  his  possession 
by  the  sheriff.   Id, 

Fraud,    Evidence. 

7.  Bvidence  held  insufficient  to  sustain  an  order  discharging  an 
attachment  against  defendants  who  were  charged  with  fraud- 
ulently disposing  of  property  to  defraud  creditors  and  to 
hinder  and  delay  them  in  the  collection  of  debts.    Kingman 

V,  Weiser 834,  842 

8.  The  burden  Is  on  plaintiff  to  sustain  his  charges,  where  the 
allegations  of  his  affidavit  for  attachment  are  denied  on  mo- 
tion to  dissolve.    Geneva  Nat.  Bank  v.  Bailor 866 
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9.  EMdence  held  Insufficient  to  show  that  defendant  frauda-« 
lently  contracted  the  debt  for  which  suit  was  brought.   Id, 

Attestation.    See  Deeds,  6. 

Attomej  and  Client.    See  Acknowledoiieut,  6.    Infants,  3,  4. 

Right  of  attorney  to  continue  litigation  after  client  dismissed 
the  case.    Sims  r.  Davis 721 

Australian  Ballot  Law.    See  Elections. 

Banks  and  Banking.    See  Receivebs. 

Bathing  Besorts. 

1.  In  a  suit  against  a  bath-house  company  the  court  erred  In 
directing  a  verdict  for  the  company,  where  it  failed  to  search 
for  a  missing  bather  when  notified  of  his  disappearance  in 
time  to  rescue  him.  Brotherton  v.  Manhattan  Beach  Improve- 
ment Co 56$ 

2.  A  company  maintaining  a  bathing  resort  and  letting  out  its 
privileges  to  the  public  for  hire  is  bound  to  take  such  pre- 
cautions for  the  safety  of  bathers  as  a  person  of  ordinary 
prudence  would  take  under  the  circumstances.   Id, 

Bill  of  Exceptions.    See  Nktm'  Trial.    Review,  12-16. 

1.  The  clerk  of  the  district  court  may  sign  and  allow  a  bill  of 
exceptions  when  it  is  shown  by  affidavit  that  the  trial  judge 

is  absent  from  the  district.    Chicago,  B.  d.  Q.  R.  Co,  r.  Htfott,  161 

2.  An  application  for  additional  extension  of  time  to  prepare  a 
bill  of  exceptions  should  be  addressed  to  the  Judge  to  whose 
ruling  exception  was  taken,  such  extension  by  another  Judge 
being  ineffective.    Hansvom  v.  Lantry 665 

8.  The  duty  of  a  Judge  in  allowing  exceptions  is,  within  statu- 
tory limitations,  a  continuing  one  and  does  not  terminate 
with  the  qualification  of  his  successor.   Id 666 

4.  A  motion  to  correct  a  bill  of  exceptions  by  supplying  evi- 
dence omitted  through  inadvertence  will  not  be  entertained 

in  the  supreme  court.    Warner  v.  Hutching 672 

5.  An  unauthenticated  bill  of  exceptions  will  not  be  considered 

in  the  appellate  court.   German  'Nat.  Bank  of  Beatrice  v.  Terry,  863 

Bills  and  Kotes.    See  Nbootiable  Instruments. 

Bonds.    See  Attachment,  3-6.    Ck>UNTY  Treasurers,  2-8.    Injunc- 
tion, 7,  10,  11.    Judgments,  4.    Office  and  Officers,  2,  3. 

Boundaries.    See  Municipal  Corporations,  4. 

Building  and  Loan  Associations. 

1.  In  a  suit  for  money  paid  for  stock,  and  to  cancel  the  sub- 
scription contract  on  account  of  false  and  fraudulent  repre- 
sentations of  defendant's  agent,  the  surrender  of  the  stock  is 
a  condition  precedent  to  the  right  to  rescind,  in  absence  o( 
evidence  that  the  stock  is  worthless.  Building  d  Loan  Ass*n 
of  Dakota  v.  Cameron 124 
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Bnildlnc  and  Loan  Associationa — concluded. 

2.  The  primary  object  of  the  act  of  1S91.  relating  to  building 
and  loan  associations  (Comp.  Stats.,  sees.  148<7-148r,  ch.  16), 
is  to  bring  a  designated  class  of  foreign  corporations  within 
the  Jurisdiction  of  the  state  courts  In  order  to  protect  persons 
dealing  with  them  from  fraud  and  imposition.  American 
Building  d  Loan  Aas^n  v.  Rainbolt 434 

3.  Mismanagement  of  the  affairs  of  the  corporation  by  its  ofi9- 
cers  or  agents  does  not  warrant  the  withdrawal  of  stockhold- 
ers or  the  repudiation  of  the  obligations  assumed  by  them. 

Id 435 

4.  A  stockholder  who  acted  as  a  director  of  the  corporation  for 
three  years  and  had  notice  of  its  business  methods  and  finan- 
cial condition,  cannot,  in  a  suit  against  it,  recover  the  money 
he  paid  for  his  stock  on  the  ground  that  his  subscription  was 

procured  by  fraud  of  defendant's  agents.   Id 434 

American  Building  c6  Loan  Ass'n  v.  Rves  d  Elbe 573 

Buildings.    See  Partition,  2. 

Burden  of  Proof.    See  Attachment,  1. 

Carriers.    See  Railkoad  Companies. 

1.  Held,  That  plaintift  was  not  guilty  of  such  negligence  in 
alighting  from  a  moving  train  as  to  defeat  a  recovery  for 
personal  injuries.    Chicago,  B.  <C-  Q.  /?.  Co.  v.  Hyatt 162 

2.  Where  a  passenger  knowingly  Jumps  from  a  moving  train 
under  such  circumstances  as  to  render  the  act  obviously  and 
necessarily  perilous  and  to  show  a  willful  disregard  of  dan- 
ger, it  will  prevent  a  recovery  for  personal  injuries.    Id. 

3.  A  common  carrier  is  an  insurer  of  the  safety  of  a  passenger, 
except  as  against  his  criminal  negligence  or  his  violation  of 

a  rule  of  the  carrier.    Fremont,  E.  d  M.  Y.  R.  Co.  r.  French  . .  639 

4.  The  relation  existing  between  a  carrier  and  passenger  is  a 
contractual  one,  the  undertaking  of  the  carrier  being  to 
safely  transport  and  deliver  the  passenger.   Id. 

Chattel  Mortgages.  See  Fixtures.  Fraudulent  Conveyances, 
6.  Principal  and  Agent,  4.  Sales,  13.  Trover  and 
Conversion,  3. 

1.  A  tax  lien  on  personalty  is  paramount  to  the  Hen  of  a  chattel 
mortgage  executed  after  the  delivery  of  the  tax  list  to  the 
county  treasurer.    Farmers  Loan  d  Trust  Co.  v.  Memminger. . .     17 

2.  Extension  of  time  for  payment  of  a  debt  is  a  sufficient  con- 
sideration for  a  chattel  mortgage  securing  such  debt.    Fuller 

V.  Brownell 1*5 

8.  An  unrecorded  chattel  mortgage  is  good  between  the  parties, 
and  others,  except  mortgagor's  creditors  or  subsequent  pur- 
chasers and  mortgagees  in  good  faith.   Id. 
4.  A  chattel  mortgage,  where  mortgagor  retains  exclusive  pos- 
session and  control  of  the  chattels,  is  void  as  against  mort- 
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gagor'8  creditors  unless  filed  for  record  as  required  by  sec. 
14,  ch.  82,  Comp.  Stats.    Spaulding  v.  Johnson  S30 

5.  An  indorsee  of  chattel  mortgage  notes,  who  held  them  as 
collateral  security  for  a  debt  of  mortgagee,  was  entitled,  on 
breach  of  condition,  to  possession  of  the  chattels,  as  asa'nst 
both  parties  to  the  mortgage.    Houck  r.  Linn 228 

6.  A  chattel  mortgage  is  not  avoided  by  the  fact  that  subse- 
quent to  its  execution  the  mortgagee  consented  to  a  sale  of 
the  property  by  the  mortgagor  for  the  benefit  of  both,  no 
other  liens  existing  and  the  sale  not  having  been  consum- 
mated.  Id, 

7.  A  chattel  mortgage  is  not  avoided  by  the  failure  of  the 
mortgagee  to  foreclose  immediately  upon  default.   Id, 

Collateral  Attack.    See  Exk(  rTioN»,  2. 

Collateral  Security.    See  Chattel  MoRT<iAGE8,  5.    Pledges. 

Compromise  and  Settlement.     See  County  Treascrers,  6.    Bvi- 
DENCE,  27. 

Condemnation  Proceedings.    See  Eminent  DoifAiir. 

Conflict  of  Laws. 

Contract  held  to  be  governed  by  the  laws  of  Nebraska  in  a  suit 
on  a  note  where  the  defendant  alleged  that  the  consideration 
was  a  usurious  loan  and  that  the  contract  was  made  in  the 
state  of  New  York  and  void  under  the  laws  thereof.  Bwtcnm 
V.  Zcilikrr 380 

Confusion.    See  Accession  and  Co^Fl^s]o^^ 

Consideration.    See  Chattel  Mortgaises,  2.    Contracts.  15. 

Constitutional  Law.    See  Statutes. 

1.  So  much  of  the  act  of  March  31,  1887,  amending  sec.  85  of  the 
Code,  as  makes  a  Un  iwiidenn  constiuctive  notice  of  the  action 
to  the  holders  of  prior  incumbrances  or  conveyances,  is  un- 
constitutional.   Sheasiejf  v.  Kvvnx 57 

2.  The  right  of  review,  either  by  error  or  appeal,  is  granted  by 
the  constitution,  and  the  legislature  has  no  authority  to  im- 
pose a  penalty  of  five  per  cent  upon  the  aflirmance  of  a  Judg- 
ment    Coburn  V,  Watnon  258 

8.  Assuming  that  the  purpose  of  the  ac-.  of  1891,  relating  to  for- 
eign building  and  loan  associations  (Comp.  Stats..  8ec\  148'7- 
148r,  ch.  16),  was  to  invalidate  contracts  of  non-complying 
corporations,  the  act,  as  to  agreements  existing  at  the  time 
of  its  enactment,  is  unconstitutional.  Atnerioan  BuHdintf  <S 
Loan  A88*n  v,  Rainbolt 435 

Cooistruction.    See  Contracts,  13, 14. 

Contempt. 

1.  In  a  summary  proceeding,  one  making,  in  good  faith,  an  ap« 
plication  to  a  judge  for  an  order  transferring  a  case  on  ac- 
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count  of  the  latter's  prejudice  cannot  be  punished  for  con- 
tempt, because  former,  libelous  publications  were  tendered 
in  support  of  the  application,  such  an  offense  only  being 
punishable  in  a  proceeding  based  on  an  information.  Le 
Hane  v.  State 105 

2.  It  is  not  a  contempt  per  ne  to  present  to  a  judge,  in  respectful 
language  and  in  a  proper  manner,  an  application  for  a  trial 
before  another  Judge  on  account  of  the  former's  prejudice. 

Id 106 

3.  It  is  not  a  contempt  to  present  to  a  Judge,  in  respectful  lan- 
guage and  in  a  proper  manner,  an  application  for  a  trial  be- 
fore another  Judge  on  account  of  the  former's  prejudice, 
merely  because  documents  offered  in  evidence  reflect  upon 
the  character  of  the  Judge,  of  whom  prejudice  is  alleged.   Id. 

4.  A  tender  of  evidence  before  a  Judge,  when  made  in  good  faith, 
to  show  prejudice,  on  application  for  a  trial  before  another 
Judge,  is  not  a  contempt  of  court.   Id. 

Continuance. 

1.  A  motion  and  affidavit  based  upon  the  absence  of  a  witness 
are  insufficient,  where  they  fail  to  show  that  either  the  at- 
tendance of  the  witness  or  his  testimony  would  be  obtained 
after  the  granting  of  a  continuance.    McClelland  v,  Scroggin . .  141 

2.  Statements  in  the  affidavits  of  a  prisoner  and  his  counsel 
that  there  exists  in  the  county  where  the  case  is  to  be  tried 
a  great  deal  of  excitement,  are  not  sufficient  to  Justify  the 
reversal  of  an  order  denying  a  continuance.    Hoover  v.  State,  184 

3.  In  absence  of  an  abuse  of  discretion  in  a  ruling  upon  motion 
for  a  continuance,  the  decision  will  not  be  disturbed.    Storz 

r.  FinklestHn  27 

BwTis  V.  Court 179 

Hoover  v.  State 184 

* 

4.  Prejudicial  error  did  not  result  from  denying  a  continuance, 
where  the  application  was  based  on  the  absence  of  a  witness 
who  appeared  at  the  trial  and  testified.    Itnhoff  v.  Richards. . .  593 

Contracts.  See  Arbitbation  akd  Award.  Attachicsnt,  5.  Car- 
RTEBS,  4.  Conflict  of  Laws.  Counties,  10.  Easements, 
2.  Etidence,  14.  Injunction,  6.  Party  Walls.  Sales. 
Statute  of  Frauds.    Vendor  and  Vendee,  4. 

1.  Discussion  of  testimony  as  to  the  terms  of  a  conditional 
promise  to  pay  plaintiff  a  certain  sum  as  a  bonus.  Smith  v. 
Smith  21 

Subscriptions.    Pleading  and  Proof. 

2.  In  an  action  on  a  subscription  contract,  it  was  Jield,  under 
the  pleadings  and  evidence  discussed  in  the  opinion,  that  an 
issue  as  to  whether  defendant  authorized  the  contract  which 
plaintiff's  solicitor  undertook  to  make  for  the  former,  should 
have  been  submitted  to  the  Jury.  Rowlings  v.  Jotmg  Mett*s 
Christian  Ass'n 216 
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3.  In  a  suit  on  a  contract  a  general  denial  puts  in  issue  the 
making  of  the  contract,  and  places  upon  plaintiff  the  burden 
of  establishing  it  as  alleged.   Id, 

4.  In  an  action  on  a  subscription  contract,  a  defendant  who  au- 
thorized plaintiff's  solicitor  to  enter  the  former's  name  for  a 
certain  amount  subject  to  conditions,  held,  not  bound  by  the 
acts  of  plaintiff's  solicitor  beyond  the  authority  conferred. 
!d. 

6.  Contract  of  the  subscribers  for  the  erection  and  equipment 
of  a  butter  and  cheese  factory  held  to  be  several,  and  that 
each  subscriber  was  liable  to  the  amount  bf  his  subscription 
only.    Davis  t\  Ravenna  Creamery  Co 471 

Time. 

6.  Parties  may  by  a  distinct  provision  make  time  of  the  essence 

of  a  contract  for  the  sale  of  land.    Brown  v.  Ulrich 409 

Reneission, 

7.  One  seeking  to  rescind  a  contract  on  the  ground  of  fraud 
must  offer  to  return  the  consideration,  where  it  is  of  any 
value  or  where  its  loss  would  result  in  disadvantage  or  in- 
convenience to  the  adverse  party.  Building  d  Loan  Ass^n  of 
Dakota  i\  Cameron 124 

%.  The  continued  use  or  employment  of  property  received  under 
a  fraudulent  contract  will  be  construed  as  an  election  to 
affirm  the  contract.  American  Building  d  Loan  A^^n  r.  Rain- 
hfilt   434 

9.  Not  every  breach  of  contract  by  one  party  will  authorize  the 
other  party  to  treat  the  contract  as  rescinded.   Id. 

10.  Failure  of  a  party  to  perform  an  independent  stipulation  col- 
lateral to  the  main  consideration,  not  amounting  to  a  con- 
dition precedent,  held  not  to  authorize  the  other  party  to 
treat  the  contract  as  abandoned.   Id, 

11.  Evidence  held  not  to  prove  a  breach  by  a  foreign  building 
and  loan  association  of  an  alleged  agreement  to  maintain  a 
local  board  of  directors.   Id, 

12.  The  right  to  rescind  a  contract  on  the  ground  of  fraud  must 
be  promptly  exercised  upon  the  discovery  of  the  fraud.  Id. 

A  merican  Building  d  Loan  As8*n  v.  Rees  and  Elbe 573 

Construction. 

13.  Where  a  contract  is  ambiguous,  a  practical  construction 
placed  upon  it  by  the  parties  should  prevail  over  any  mere 
technical  interpretation.    Davis  v.  Ravenna  Creamery  Co 471 

14.  Where  a  contract  is  partly  written  and  partly  printed,  the 
writing  controls  in  case  of  inconsistency  of  provisions.   Id. 

Consideration. 

15.  A  past  consideration  is  sufficient  to  support  a  promise  when 
the  consideration  was  performed  in  pursuance  of  a  previous 
request.     Stuht  r.  .S'/ncx// 767 
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Damages  for  Breach. 

16.  A  party  injured  by  a  breach  of  contract  nfiiy  recover  all  his 
damages,  including  gains  prevented  as  well  as  losses  sus- 
tained.   Western  Union  Telegraph  Go.  v.  Wiihelm 910 

Conveyances.    See  Deeds. 

Corporations.  See  BuiLtDii^o  and  Loan  Associations.   Evidence,  6. 

1.  Under  a  subscription  contract  with  builders  for  the  con- 
struction of  a  factory  for  operation  by  a  company  to  be  in- 
corporated by  the  subscribers  whose  liability  was  several,  it 
was  held  that  the  corporation  was  not  liable  on  the  contract, 
and  that  the  builders  could  not  enforce  a  mechanic's  lien  for 
the  amount  of  the  unpaid  subscriptions.  Davin  r.  Ravenna 
Creamery  Co 471 

2.  The  fact  that  one  is  shown  to  be  secretary  and  treasurer  of  a 
corporation  will  not  authorize  the  presumption  that  he  is  a 
stockholder.    Horbach  r.  Tyrrell  514 

Costs.    See  Criminal  Law,  4.    JuiKiAiENTB,  7.  ^ 

Cotenancy.    See  Tenancy  in  Common. 

Counties.    See  County  Treasurers.    Highways.    Vuajlgks. 

Surface  Water.    Highway h. 

1.  A  county  or  city  in  exercising  the  right  of  eminent  domain 
may  divert  water  in  a  manner  which  would  be  unlawful  if 
done  by  an  individual;  but,  in  such  case,  just  compensation 
must  be  made  for  all  damage  inflicted.    Churchill  v.  Brethe. . .     87 

2.  An  action  will  not  lie  to  enjoin  a  county  from  constructing 
a  culvert  across  a  highway,  when  such  culvert  is  reasonably 
necessary  to  a  proper  maintenance  of  the  road,  damages  con- 
sequent from  such  construction  being  presumed  to  have  been 
satisfied  when  the  highway  was  opened.    Id 88 

County  Boards. 

8.  The  approval  of  the  official  bonds  of  county,  precinct,  and 
township  officers,  is  the  act  of  the  county  board  as  a  body, 
and  not  the  act  of  an  individual  member  or  members.  i><tonpr 
r.  Keith  County 280 

4.  The  county  board  has  exclusive  original  jurisdiction  to. ex- 
amine and  pass  upon  claims  or  demands  against  the  county. 

Stfnhn-g  r.  State 29) 

Dtjuglas  County  v.  Keller 317 

5.  County  boards  are  not  courts  in  a  constitutional  sense.    Id. 

6.  In  the  absence  of  statutory  power  a  county  board  cannot  re- 
view or  reverse  the  acts  of  a  prior  board  performed  within 
the  scope  of  its  authority.   Id. 

7.  It  was  held  that  a  county  board  had  jurisdiction  to  examine 
and  allow  a  claim  for  the  return  of  purchase  money  paid  to 
the  county  by  the  purchasers  of  land  under  a  void  sale  to 
them  by  a  prior  county  board.   Id. 
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8.  A  county  board  in  passing  on  claims  acts  judicially,  and  Its 
judg:ment  is  final  unless  reversed  on  appeal.    Ouming  County 

V.  Thiele  888 

Count u  Seat  Election. 

9.  The  dismissal  of  an  attempted  contest  of  a  county  seat  elec- 
tion, because  the  district  court  had  no  jurisdiction,  held 
proper.    Sehering  v.  Bastedo 858 

Depository. 
10.  An  agreement  of  a  county  treasurer  that  if  money  is  ad- 
vanced by  a  bank  for  certain  county  purposes,  the  bank  shall 
be  relieved  to  a  certain  extent  from  liability  to  the  county  as 
a  depository,  is  not.  enforceable.  Commercial  State  Bank  of 
Seliffh  r.  Antelope  County 496 

County  Attorney.    See  Cbiminal  Law,  8. 

County  Boards.    See  Counties. 

County  Judge.    See  Injunction,  6.    Justices  of  the  Peacb. 

County  Seat.    See  Counties,  9. 

County  Treasurers. 

1.  Settlements  between  the  county  board  and  treasurer  do  not 
constitute  a  judicial  determination  of  the  subjects  involved. 
Bush  V.  Johnson  County 1 

2.  It  is  the  duty  of  the  bondsmen  of  a  county  treasurer  to  see 
that  his  duties  are  properly  discharged.    Id. 

3.  The  duty  of  a  county  treasurer  to  safely  keep,  account  for, 
and  turn  over  the  public  funds  which  come  into  his  hands  by 
virtue  of  his  office  is  an  absolute  one.  Id. 

4.  An  incoming  county  treasurer  who  accepts  from  his  prede- 
cessor, as  county  funds, a  certificate  of  de;o3it.  ani  exchanges 
it  at  the  bank  which  issued  It  for  a  similar  certificate  for  a 
like  amount  payable  to  himself  as  treasurer,  is  liable  on  his 
bond  for  a  loss  of  the  funds  through  the  failure  of  the  bank. 
Jd. 

5.  That  county  funds  have  been  lost  or  stolen  without  the  fault 
or  negligence  of  the  treasurer  is  not  a  defense  to  the  princi- 
pal or  sureties  in  a  suit  on  the  bond  of  the  treasurer  for  his 
failure  to  account  for  or  pay  over  the  county  funds.   Id 2 

6.  Where  a  treasurer  in  his  report  to  and  settlement  with  the 
county  board  included  a  certificate  of  deposit  as  so  much 
cash,  without  knowledge  of  the  board,  the  settlement  did  not 
bind  the  county  as  an  acceptance  of  the  certificate  as  cash, 
accounted  for.  or  release  the  treasurer  or  his  bondsmen,  the 
bank  having  failed  before  payment  of  the  certificate.   Id. 

.  7.  A  county  treasurer's  bond  should  be  approved  by  the  county 
board.    Stoner  r.  Keith  County 279 

8.  A  county  treasurer  is  not  entitled  to  a  oommlsaion  on  the 
proceeds  of  sales  of  bonds  paid  to  him  as  such  officer.   Id. 
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9.  The  words,  "on  all  moneys  collected/'  in  sec.  20,  ch.  28,  €k>mp. 
Stat8.»  refer  solely  to  such  taxes  as  the  county  treasurer  col- 
lected from  taxpayers.   Id, 

10.  In  a  suit  on  the  bond  of  a  county  i  easurer  to  recover  funds 
which  he  failed  to  turn  over  to  his  successor,  it  was  held 
that  any  sum  due  him  from  the  county  should  have  been 
pleaded  as  a  set-off.   Id. 

11.  Where  the  date  of  a  county  treasurer's  default  has  not  been 
proved,  it  may  be  presumed  to  have  occurred  at  the  close  of 
his  term  of  office  when  all  county  funds  in  his  hands  should 
have  been  turned  over  to  his  successor.   Id 281 

Courts.    See  Counties,  5,  9.    Evidence,  4.    Judgments,  6.    Jus- 

TTC^E  OF  THE  PEA.CE.      MANDAMUS,  3. 

1.  Where  prejudice  would  prevent  an  impartial  trial,  a  party  or 
his  counsel  may  apply  to  the  judge  before  whom  the  case 
would  naturally  come  on  for  hearing,  for  a  trial  before  an- 
other judge.    Lc  Hane  r.  Staie 105 

2.  The  supreme  court  has  no  original  probate  jurisdiction. 
Fitzgerald  i*.  Fitzgerald  d  Mallory  Constntctian  Co 886 

3.  Where  a  county  court  having  jurisdiction  makes  an  order  in 
reference  to  the  disposition  of  the  assets  of  an  estate,  the  su- 
preme court  will  not  pass  upon  the  validity  of  the  order  un- 
less presented  for  review  by  a  direct  proceeding.   Id, 

4.  After  a  federal  court  has  acquired  jurisdiction  of  the  parties 
to  a  suit  and  the  subject-matter,  a  state  court  may  not  inter- 
fere with  the  exercise  of  such  jurisdiction.  Pruffh  v.  PortS" 
mouth  Savings  Bank 414 

5.  As  a  general  rule  a  state  court  will  not  enjoin  parties  to  an 
action  already  in  progress  in  a  federal  court  from  further 
proceeding  therein,  the  exceptions  to  the  rule  being  based 
upon  the  doctrine  that  in  courts  of  concurrent  jurisdiction 
the  one  first  acquiring  jurisdiction  retains  it  for  all  purposes. 
Id. 

6.  A  state  court  having  no  prior  jurisdiction  of  the  subject-mat- 
ter will  not,  by  injunction,  restrain  a  plaintifC  in  whose  favor 
judgment  has  been  rendered  in  a  federal  court  from  proceed- 
ing to  the  execution  of  the  judgment,  nor  restrain  a  United 
States  marshal  from  selling  property  levied  upon  to  satisfy 
the  judgment.   Id, 

7.  After  acquiring  jurisdiction  of  a  case  by  appeal,  the  supreme 
court  has  power  to  allow  a  supersedeas,  in  absence  of  statu- 
tory authority.   Home  Fire  Ins.  Go.  v.  Butcher 755 

Creditors'  Bill.    See  Fraudulent  Conveyances,  1-8. 

Criminal  Iaw.    See  Continuance.    Indictment  and  Information. 

1.  An  information  upon  which  the  accused  is  to  be  tried  for  a 
felony  is  void  if  filed  in  vacation.    In  re  Yogland 87 

2.  In  reviewing  the  record  in  a  criminal  case,  there  is  no  pre- 
sumption that  an  order  of  the  judge  requiring  relatives  of 

63 


J>30  INDEX. 

Criminal  Law — concluded. 

accused  to  go  away  from  the  latter  during  the  trial,  was 
without  JusUflcation;  nor  that  prejudice  resulted  from  the 
unusual  manner  of  making  the  order.    Hooter  v.  State 184 

8.  Where  the  only  objection  by  accused  to  the  misconduct  of 
the  county  attorney  was  that  he  made  statements  unwar- 
ranted by  the  evidence,  an  instruction  directing  the  Jury  to 
disregard  such  statements  left  no  ground  for  complaint.  Id..  185 

4.  The  right  of  appeal  from  the  county  court  to  the  district 
court  in  a  criminal  case  is  restricted  to  defendant,  and  ap- 
peal will  not  lie  in  favor  of  the  complaining  witness  against 
whom  a  judgment  for  costs  has  been  rendered.  O^Chander  r. 
Hansen    485 

Damages.  See  Attachment,  1.  Bathing  Resorts.  Carriers,  1,2. 
Eminent  Domain!  Fraud,  2.  Intoxicating  Liquors.  Mu- 
NiciPAi,  Corporations,  1-S.  Negligence,  6.  Principal 
AND  Agent,  2.  Railroad  Companies,  8-10.  Sales,  2. 
Surface  Water.    Trover  and  Conversion. 

1.  Judgment  for  plaintiflP  held  to  be  sustained  by  the  evideDce  in 
an  action  against  one  who  tore  down  a  fence  near  a  section 
line  and  drove  over  plaintiff's  grounds  and  crops.    Otfltr 

V.  R08H 211 

2.  The  law  awards  damages  to  a  person  injured  through  negli- 
gence of  another,  not  as  punishment,  but  as  compensation 
for  pecuniary  loss  and  for  pain  and  suffering.    Fremont,  E. 

A  M.  r.  R.  Co.  V.  French 883 

8.  An  injured  passenger  is  not  entitled  to  damages  that  will  pat 
him  in  a  better  position  than  he  would  have  been  in  had  the 
carrier  complied  with  its  contract  for  safe  transportation. 
Id. 

4.  A  Judgment  for  $6,300  in  favor  of  an  injured  railroad  passen- 
ger was  held  excessive  and  the  filing  of  a  remittitur  for  11.300 
was  made  a  condition  of  affirmance  in  the  supreme  court,    id. 

6.  Verdict  for  plaintiff  for  $957.51  held  to  be  sustained  by  the 
evidence  in  a  suit  for  damages  for  assault  and  battery,  where 
plaintiff  was  ejected  from  a  building  and  thrown  upon  the 
pavement  in  such  a  manner  as  to  cause  protracted  and  proba- 
bly permanent  mental  derangement.    Mengedoht  v.  Tan  Dom.  880 

6.  A  telegraph  company  held  liable  for  the  profits  plaintiff  was 
prevented  from  realizing  through  its  failure  to  deliver  a  mes- 
sage to  him.    Western  Union  Telegraph  Co.  v.  Wilhelm 310 

Dedication.     See  Hum  ways,  4. 

Deeds.    See  Limitation  of  Actions,  4.    Mortgages,  9-12. 

1.  A  deed  executed  in  good  faith  before  the  grantor  was  sued, 
but  unrecorded  when  Judgment  was  rendered  against  him, 
was  held  to  take  precedence  of  a  sheriff's  deed  under  attach- 
ment or  execution  where  the  former  deed  was  recorded  be- 
fore the  sheriff's  deed.    Sheasley  v.  Keens «. 57 

2.  Evidence  held  sufficient  to  sustain  a  deeree  canceling  a  deed 
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on  the  grouDd  that  grantor,  by  reason  of  his  mental  condi- 
tion, was  incapable  of  making  a  disposition  of  his  property, 
or  of  realizing  the  purport  and  effect  of  his  acts.  Hay  v. 
Miller 15$ 

3.  A  court  of  equity  may  reform  a  deed  so  as  to  make  it  com- 
ply with  the  intention  of  the  parties.    Beall  v.  Martin 47d 

4.  An  acknowledgment  is  not  essential  to  the  validity  of  a  con- 
veyance which  does  not  convey  or  incumber  the  homestead 

of  grantors.    Horbach  v.  Tyrrell 614 

5.  Any  expression  from  which  it  appears  that  the  subscriber 
witnessed  the  execution  by  grantor  answers  the  requirement 
of  sec.  1,  ch.  73,  Comp.  Stats.,  as  to  witnessing  deeds,  the  use 
of  the  word  ''witness"  or  "witnessed"  being  unnecessary. 
Link  V.  Connell 574 

Depositions. 

Where  a  deposition  shows  that  the  witness  is  a  non-resident  of 
the  county,  it  is  unnecessary  for  the  party  offering  it  to 
prove  that  the  witness  is  not  present  in  court,  Lowe  v, 
Tamjhan   651 

Description.    See  Exkoi'tioxs,  4.    MF.tniANics'  Liens,  7,  8. 

Dismissal.    See  Replevin,  3.    Res  Jitdicaiw,  3.    Review,  50. 

Where  defendant  has  not  appeared,  a  dismissal  filed  by  plaintiff,   - 
as  provided  by  statute,  ends  the  case.    Ntmx  r.  Davis 720 

Divorce.    See  Review,  41,  42.  ^ 

1.  Condonation  is  forgiveness  for  the  past  upon  condition  that 
the  wrongs  shall  not  be  repeated.    Hvint  v.  Uvlnt 794 

2.  Condonation  is  dependent  upon  future  good  conduct,  and  the 
repetition  of  the  offenses  revives  the  wrong  condoned.    Id. 

3.  Condonation  of  extreme  cruelty  may  be  avoided  by  abusive 
language  and  the  use  of  opprobrious  epithets.   Id. 

4.  Conduct  of  a  husband  which  would  not  alone  support  a  de- 
cree of  divorce  on  the  ground  of  extreme  cruelty  may  be  suf- 
ficient to  avoid  a  condonation.   Id. 

5.  The  amount  fixed  for  alimony  should  be  just  and  equitable, 
due  regard  being  had  for  the  rights  of  each  party,  the  ability 
of  the  husband,  and  the  estate  of  the  wife.    Id. 

6.  Where  the  wife  was  awarded  the  custody  of  the  minor  chil- 
dren, and  the  husband's  unincumbered  property  was  valued 
at  |4,500,  an  allowance  to  the  wife  of  |2,250  as  alimony  was 
held  not  excessive.   Id 79S 

Dower.    See  Partition,  3. 

Drainage.    See  iNJxmcTioN,  5. 

Easements.    See  Party  Walls. 

1.  A  court  of  equity  will  give  effect  to  a  parol  grant  of  an  ease- 
ment certain  in  its  terms  and  based  on  a  valid  consideration, 
where  there  has  been  such  a  performance  on  grantee's  part 
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as  would,  in  case  of  a  contract  for  the  pale  of  the  fee,  take  the 

case  out  of  the  statute  of  fraud.    Oilmare  r.  Armstrontf 92 

2.  Adjoinins  lot  owners  may.  by  grant,  impose  mutual  condi- 
tions upon  the  land  owned  by  each,  the  mutuality  of  the 
covenants  being  a  sulficient  consideration  for  the  respective 
grants;  and  such  mutual  covenants  should  be  construed  as 
the  p^rant  of  reciprocal  easements  which  may  be  enforced  in 
equity  when  the  remedy  at  law  is  insufficient.  Barr  v.  La- 
tnnstrr    •...  114 

Ejectment.     See  Adyrrhe  Possession. 

Plaintiff  must  allegre  in  his  petition  that  he  is  entitled  to  the 
possession  of  the  premises  sought  to  be  recovered.  George  v. 
MeCuflouffh  680 

Election  of  Bemedies.     See  Review.  2. 

Elections.    See  Coi.ntikh,  9. 

1.  The  question  as  to  which  one  of  two  factions  of  a  political 
party  is  the  true  representative  is  rather  a  political  than  a 
Judicial  question.     /*/if /;>«  r.  Piper 724 

2.  It  is  not  the  province  of  the  secretary  of  state  to  determine 
which  of  the  two  rival  state  convent ious  of  the  Fame  rsrty 
is  entitled  to  recogni.ion  as  the  regular  convention.    Id. 

3.  Where  two  factions  of  a  political  party  nominate  candidates 
and  certify  the  nominations  to  the  secretary  of  state,  he  will 
not  inquire  into  the  regularity  of  the  convention  held  by 
either  faction,  but  will  certify  to  the  several  county  clerks 
the  names  of  candidates  nominated  by  each.   Id. 

Eminent  Domain.    See  MixicirAL  Coui'oratioxs,  2,  3. 

1.  The  rule  that  in  the  absence  of  negligence  one  deflecting  sur- 
face water  by  the  proper  use  or  improvement  of  his  land  is 
not  liable  for  resulting  damage  to  a  neighbor,  applies  to 
counties  exercising  the  right  of  eminent  domain.  Chiirehill  ». 
lieethe 87 

2.  All  damages,  immediate  or  prospective,  which  may  Pow  from 
the  proper  construction  and  maintenance  of  an  improvement 
carried  on  under  the  power  of  eminent  domaip.  mus  l)e  com- 
pensated in  the  original  condemnation  proceedings.    /(/ 85 

Equity.      See  Easkmkms,  2.      Deki>8,  2.      Spwific  Performanck. 
V!:M>0U   AM)  Vkmieiv,  5. 

A  court  of  equity  may  reform  a  deed  so  as  to  mak**  it  comply 
with  the  intention  of  the  parties.    Beall  r.  Martin 479 

Error.    See  Reviev. 

Estoppel.     See   Acx?obd   and   Satiskactkix.     Attachment,   5,  6. 

BlTILDlNO   AND   I^OAN    AsSOl'IATfONS,  4.      MUNICIPAL   COBPO- 

RATIOX8,  2.    Res  Jitdicata,  3.    Review,  47.    Statute  of 
Kkauds,  3.    Taxation,  5.    Vendor  and  Vendee,  1. 
1.  Where  owners  in  severalty  of  adjoining  lots  erected,  pursu- 
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ant  to  mutual  agreement,  Buildings  having  stairs,  hallway, 
skylight,  and  heating  apparatus  in  common,  an  owner  who 
filed,  and  subsequently  dismissed,  a  petition  for  leave  to 
erect  a  partition  wall  was  not  estopped  to  call  in  question 
the  power  of  the  court  to  decree  partition  under  a  pleadlog 
of  the  other  party.    Burr  r.  Lamaster 114 

2.  The  facts  claimed  to  constitute  an  estoppel  must  be  pleaded. 
Cobbep  v.   Bucfianan 391 

3.  Generally,  the  doctrine  of  estoppel  in  pais  is  not  applicable 
to  infants.    Id. 

4.  Declarations  of  a  partner  that  he  is  acting  with  au'hority  in 
paying  an  individual  debt  with  firm  assets  do  not  ere  a  e  an 
estoppel  against  other  partners  in  favor  of  one  relying  upon 
such  declarations.    Volumhia  Nat.  Bank  r.  Bice 428 

5.  One  who  by  his  words  or  conduct  willfully  causes  another  to 
believe  in  and  act  under  certain  facts,  is  estopped  from  aver- 
ring against  the  latter  a  different  state  of  things  as  existing 

at  the  same  time.    Brovm  v.  Eno 63S 

6.  Evidence  held  to  sustain  a  finding  that  defendants  by  their 
conduct  were  estopped  from  claiming  or  asserting  a  mortgage 
lien  upon  certain  chattel  property.   Id. 

Evidence.  See  Accounts,  3.  Corporations,  2.  Fraudulent  Con- 
veyances, 1,  4.  Landlord  and  Tenant,  5.  Negligence, 
11.  Partnership,  5,  6.  Railroad  Companies.  Review. 
17-24.    Wills,  2,  4.    Witnesses. 

Negligence. 

1.  It  is  for  the  court  to  say  what  act  or  omission  is  evidence 
of  negligence,  but  it  is  generally  for  the  jury  to  say  whether 
the  evidence  establishes  negligence.  Omaha  Street  B.  Co.  v. 
Martin  66 

Sanity. 

2.  As  the  result  of  personal  observation  after  stating  the  facts 
observed,  a  non-professional  witness  may  give  his  opinion  as 

to  sanity.    Hay  v.  Miller 156 

3.  A  non-expert  witness  should  be  permitted  to  express  an 
opinion  as  to  sanity,  only  when  he  has  shown  sufficient  quali- 
fications and  has  stated  the  facts  and  circumstances  upon 
which  his  opinion  is  based.    Hoover  v.  State 184 

Judicial  Notice. 

4.  The  supreme  court  will  take  Judicial  notice  of  the  boundaries 
of  a  judicial  district  and  of  the  counties  therein.    Chicago, 

B.  d  Q.  B.  Co.  V.  Hyatt 162 

Admissions. 

5.  An  admission  that  absent  witnesses  would  testify  as  alleged 
in  an  affidavit  for  a  continuance,  held  not  an  admission  that 
the  testimony  was  true.   Burris  v.  Court 179 

6.  Testimony  at  another  trial,  by  an  officer  of  a  corporation, 
with  relation  to  previous  corporate  acts  cannot  be  proved  as 
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an  admission  binding  upon  the  corporation.    CohnnbUi  Xat. 
Bank  v.  Rice 42g 

Foundation. 

7.  Where  an  instrument  is  admitted  without  sufficient  proof  of 
its  execution,  subsequent  proof  may  cure  the  error.    Haucic 

f>.  Linn 227 

8.  Error  in  allowing  a  witness  to  state,  without  laying  a  foun- 
dation, his  recollection  of  the  evidenoe  of  a  witness  since 
deceased,  may  be  cured  In  a  case  tried  to  the  courts  by 
completing  the  foundation  with  statements  in  giving  evi- 
dence.   Twohig  V.  Ijeamer 247 

Parol  Evidence. 

9.  In  an  action  on  a  subscription  contract,  parol  evidence  may 
be  admitted  to  prove  the  contents  of  the  subscription  book 
after  proof  of  its  loss,  though  similar  books  not  offered  in 
evidence  are  In  existence.  Rawlings  v.  Young  Mcn*s  Chris- 
tinn  Ass'n  216 

10.  It  Is  not  competent  to  change  or  vary  the  terms  of  a  written 
contract  by  parol  evidence.    S toner  v.  Keith  County 281 

11.  Parol  evidence  of  prior  or  contemporaneous  conditions  modi- 
fying a  written  proposition  afterwards  submitted  and  acted 
upon  cannot  be  received  in  evidence  to  vary  the  terms  of  the 
writing.    Commercial  State  Bank  of  Neligh  v.  AntOope  County,  496 

Collateral  Facts. 

12.  Evidence  of  collateral  facts  corroborative  of  statements  of 
parties  with  respect  to  the  principal  contention  is  confined 
to  such  transactions  as  shed  some  light  upon  the  question 

at  issue.    Blamgren  v.  Anderson 240 

13.  As  a  rule  the  circumstances  surrounding  the  parties,  their 
relations  toward  each  other  imd  the  subject  of  the  contro- 
versy at  the  time  of  the  transaction  Involved,  are  proper 
subjects  of  proof.    Id. 

14.  In  a  suit  for  three  months'  wages  at  |20  per  month,  the  an- 
swer being  that  the  services  were,  under  an  agreement,  per* 
formed  for  plaintiff's  board  and  lodging,  it  was  held  proper 
for  plaintifT  to  prove  that  a  third  person,  in  defendant's  hear- 
ing at  the  time  of  the  alleged  agreement,  offered  to  employ 
plaintiff  at  11.25  per  day.    Id. 

Witnesses  Deceased. 

15.  Evidence  given  during  a  trial  by  a  witness  since  deceased 
is  admissible  on  a  subsequent  trial  of  the  same  case,  and 
may  be  stated  by  one  who  heard  it,  where  it  is  not  in  the 
form  of  a  deposition  or  otherwise  lawfully  preserved.  Tuxi- 
hig  V.  Learner 247 

16.  Before  permitting  a  witness  to  give  his  recollection  of  the 
evidence  of  a  person  since  deceased  it  must  be  shown  that 
it  was  given  in  a  former  action  >ietween  the  same  parties 
with  an  opportunity  for  cross-examination,  that  it  involved 
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the  same  subject-matter,  and  that  the  witness  recollects  and 
can  repeat  it.    Id, 

Handwriting. 

17.  Under  sec.  344  of  the  Code,  the  genuineness  of  handwriting 
may  be  determined  by  comparing  the  disputed  writing  with 
that  proved  to  be  genuine.  First  Nai.  Bank  of  Madison  v, 
Carson  764 

18.  Where  the  genuineness  of  handwriting  is  in  issue,  writings 
proved  to  be  genuine  should  be  admitted  in  evidence  for  the 
purpose  of  permitting  the  Jury  and  experts  to  make  com- 
parisons.  Id, 

Books,  Documents,  and  Judgments. 

19.  In  a  suit  for  Injuries  to  one  who  was  ejected  from  a  building 
and  thrown  upon  the  pavement,  pleadings  In  a  case  through 
which  defendant  acquired  title  to  the  building  were  properly 
excluded.    Mengedoht  v.  Van  Dorn 882 

20.  An  objection  to  a  question  calling  for  the  contents  of  books, 
held  properly  sustained.    Columbia  Nat,  Bank  v.  Rice 432 

21.  The  printed  copies  of  statute  laws  issued  by  the  secretary  of 
ptate  are  only  presumptive  evidence  of  such  laws,  the  orlg^i- 
nal  enrolled  acts  deposited  in  his  office  being  the  controlling 
evidence.    Bruce  v.  State 570 

22.  A  memorandum  made  contemporaneously  with  the  facts  of 
which  it  purports  to  be  a  record,  when  properly  Identified,  is 
admissible  as  independent  evidence.    Imhoff  v.  Richards 591 

28.  The  transcript  of  a  foreign  judgment  is  not  admissible  un- 
less authenticated  according  to  sec.  414  of  the  Code.  Names 
V,  Names  701 

Wo7'ds, 

24.  Where  a  witness  uses  a  word  having  a  signification  so  gener- 
ally known  as  to  be  understood  by  the  jurors,  courts  will  not 
treat  the  word  as  unintelligible  merely  because  from  motives 
of  decency  and  propriety  lexicographers  have  ignored  it. 
Bi-uce  V.  State 570 

Contracts, 

25.  Evidence  held  sufficient  to  sustain  a  decree  in  favor  of  plaint- 
ifF  who  sued  for  the  purchase  price  of  land.  Stephens  v,  Hard- 
ing      659 

Com  m  unications, 

26.  Reference  to  communications  of  commercial  agencies.    Weir 

V,  Illinois  Nat.  Bank 793 

Offers  to  Compromise. 

27.  The  rule  excluding  evidence  of  offers  to  compromise  does 
not  apply  to  offers  to  compromise  a  dispute  which  form  the 
basis  or  constitute  a  part  of  a  contract  actually  compromising 
such  dispute.    Stuht  r.  Sweesy 768 

Exceptions.    See  Bill  of  Exceptions.    Instructions,  11,  12. 
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Sxecutions. 

1.  Land  levied  upon  by  Tirtue  of  a  writ  of  execution  Is  sub- 
jected to  the  process  of  the  court.  Prugh  v.  Portsfnouth  Sat>- 
inffs  Bank 415 

2.  Execution  sale  of  land  under  a  dormant  Judgment  cannot  be 
attacked  collaterally.    JAnk  v.  ComwU 574 

5.  The  irregularity  in  a  sheriff's  making  a  sale  instead  of  a 
master,  held,  cured  by  confirmation  of  sale.   Id. 

4.  Finding  in  regard  to  errors  in  the  description  of  realty  sold 
under  mortgage  foreclosure,  approved.  American  Investment 
Co,  V.  McGregor 77f 

6.  The  statutory  provision  for  the  deduction  ot  prior  liens  is 
for  plaintiff's  benefit,  and  the  failure  to  observe  it  cannot  be 
urged  by  defendant  as  an  objection  to  confirmation.  Id. 

6.  That  appraisers  added  the  valuation  of  pieces  of  realty  and 
from  the  aggregate  deducted  incumbrances,  held  not  ground 
for  setting  aside  a  sale,  where  each  piece  sold  for  more  than 
two-thirds  of  its  appraised  value.   Id. 

Exemptions.    See  Homestead. 

The  provision  of  sec.  631  of  the  Code,  that  no  property  shall  be 
exempt  when  seized  for  clerks',  laborers',  or  mechanics' 
wages,  does  not  apply  to  an  employe  who  so  far  retains  con- 
trol of  the  work  that  he  is  not  subject  to  the  direction  of  his 
employer.    Fow  v.  McClay S20 

Ezhibits.    See  PusABma,  8,  4. 

Vaotors  and  Brokers.    See  Sai>e8,  3,  4. 

Talse  Bepresentations.    See  Building  and  Loan  Assooiatxors.  1. 
Fraud,  2.    Vendor  and  Vendee,  5. 


I.    See  County  Treasurers,  8. 
Einal  Orders.    See  Judgments.    Review,  26-28. 
Findings.    See  Trial,  8,  9. 

Zires.    See  Negligence,  11.    Railroad  Companies,  8-10. 

Sec.  62.  Criminal  Code,  making  it  a  misdemeanor  to  set  fire  to 
woods  and  prairies,  applies  alone  to  fires  set  out  on  the 
lands  of  another.    Kansas  City  d  O.  R.  Co.  v.  Rogers C64 

Fixtures. 

In  the  absence  of  an  agreement  or  consent  of  the  landlord, 
neither  the  tenant  nor  his  mortgagee  can  remove  trade- 
fixtures  after  the  expiration  of  the  tenancy  or  after  the  sur- 
render of  possession.    Fuller  v.  Broumell 14i 

Foreclosure.    See  Bxecutions. 

Forgery.    See  Evidence,  17, 18.    Witnesses,  10. 

Fraud«    See  Judgments,  10.    Statute  of  Frauds. 

1.  Evidence  held  sufficient  to  sustain  findings  for  plaintiff  in  a 
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Vraud  — concluded. 

suit  to  rescind  a  contract  and  cancel  a  deed  for  vendor's 
fraud  and  misrepresentations.    8P}chl  d.  Galey 786 

2.  False  representations  as  the  basis  of  an  action  are  such  only 
as  in  some  manner  actually  mislead  the  complaining  party 
to  his  damage.    American  Building  d  Loan  As8*n  v.  Bear 455 

8.  Mere  collateral  inducement,  though  fraudulently  made,  af- 
fords no  ground  for  the  rescission  of  a  contract  or  for  the 
recovery  of  damages.    Id. 

Fraudulent  Oonveyances.    See  Voluntary  Assignments,  2. 

1.  There  is  no  presumption  of  law  that  a  transaction  is  fraudu- 
lent merely  because  the  property  transferred  is  all  the  seller 
owned.    Ooldsmith  v,  Erickaon 48 

2.  Whether  or  not  a  transfer  of  property  is  fraudulent  as 
against  the  creditors  of  the  seller  is  a  question  of  fact  de- 
terminable upon  the  evidence  adduced  in  each  case.    Id. 

8.  Where  one  buys  the  entire  stock  of  a  merchant  at  a  fair 
price  without  knowledge  that  the  latter  is  indebted  to  other 
persons,  the  sale  should  not  be  declared  void,  though  the 
purpose  of  the  purchaser  was,  in  part,  to  secure  payment  of 
a  debt  due  a  bank  of  which  he  was  cashier.  Id. 

4.  The  fact  that  a  partnership  sold  most  of  its  property  to  one 
of  small  means  for  notes  and  a  small  amount  of  cash  was 
not  alone  sufficient  evidence  that  the  transaction  was  fraud- 
ulent.   Nebraska  Moline  Plow  Co,  v,  KUngman 2(^4 

5.  Evidence  Tield  sufficient  to  sustain  a  finding  that  a  convey- 
ance by  a  man  and  wife  to  the  former's  father  was  neither 
made  nor  accepted  with  the  intent  to  defraud,  hinder,  or  de- 
lay the  creditors  of  the  grantors.    May  v.  Hoover 199 

6.  A  chattel  mortgage  on  all  property  of  an  insolvent  debtor, 
executed  under  an  agreement  that  the  lien  should  not  be  filed, 
that  mortgagee  should  take  possession  and  hold  the  prop- 
erty for  the  benefit  of  the  mortgagor,  and  after  sale  and 
payment  of  the  debt^  account  to  him  for  the  balance  of  the 
proceeds,  held  fraudulent  as  to  other  creditors.  Bacon  v. 
Brockman 865 

Oamishment.    See  Volitntary  Assignments,  1. 

Unsecured  creditors  may,  by  garnishment,  comi>el  a  secured 
creditor  to  account  to  them  for  the  surplus  security  after 
satisfying  his  debt.    Mtna  Ins.  Co.  v.  Bank  of  Wilcox 644 

QihM. 

A  decree  establishing  a  gift  held  not  supported  by  sufficient 
competent  evidence.    Kroh  v.  Eeins 691 

Chiardian  and  Ward. 

Evidence,  though  conflicting,  held  sufficient  to  sustain  an  order 
disposing  of  the  final  report  of  the  guardian.  Soling  v. 
SiOing    245 
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HabMW  Corpus. 

PrlMHieni  were  dlBcharged  where  the  Information  under  which 
they  were  convicted  was  filed  in  vacation.    In  re  Vogland. ...    37 

Handwriting.    See  Evidence,  17,  18. 

MighwKyn, 

1.  The  proceedings  by  which  a  highway  is  opened  call  for  set- 
tlement and  payment  of  all  damages  which  may  arise  from 
the  proper  construction  and  maintenance  of  the  highway. 
ChurchW  r.  Seethe 8S 

2.  A  petition  is  not  essential  to  confer  jurisdiction  upon  a 
county  board  to  open  a  section  line  road  under  sec.  46,  ch. 

78.  Comp.  Stats.    Oyler  t?.  Rosb 211 

3.  An  order  of  a  board  of  supervisors  instructing  the  county 
clerk  to  cause  a  section  line  road  to  be  resurveyed  and  to 
enter  such  survey  when  made  upon  the  records,  is  not  an 
order  for  the  opening  of  such  road,  within  the  meaning  of 
sec.  46,  ch.  78,  Comp.  Stats.   Id, 

4.  Bvldence  held  to  sustain  a  finding  that  plaintifC  did  not  dedi- 
cate land  to  the  public  for  a  highway.   Id, 

Homestead. 

1.  Proceeds  of  the  sale  of  a  homestead  are,  for  six  months, 
entitled  to  the  same  protection  against  legal  process  as  the 

homestead  itself.    Pnigh  v.  Portsmouth  Savings  Bank 414 

Corey  r.  Pltimmer 481 

2.  Where  the  proceeds  of  a  sale  of  the  homestead  are  invested 
in  a  city  lot  within  six  months,  the  lot  may  be  selectM  as  a 
homestead,  though  not  yet  occupied  as  such.  Prugh  v.  Ports- 
mouth Savings  Bank - 414 

3.  The  amount  of  an  incumbrance  is  not  to  be  deducted  from 
the  $2,000  homestead  exemption,  but  the  claimant  is  entitled 
to  the  exemption  in  excess  of  the  incumbrance.   Id. 

Corey  r.  Plnmmer 481 

4.  The  extent  of  a  homestead  is  determined  by  the  claimant's 
interest  in  the  land,  and  not  by  the  fee-simple  value  of  the 
premises.    Corey  r.  Plumtner 481 

5.  Where  the  homestead  is  not  worth  |2,000,  a  purchaser  takes 
it  free  from  any  Judgment  obtained  against  vendor  after  he 
acquired  the  homestead,  unless  the  Judgment  is  based  on  a 
mortgage,  mechanic's,  or  vendor's  lien.   Id. 

6.  Judgment  rendered  against  a  vendor  after  registration  of  his 
contract  of  sale  of  homestead  worth  less  than  $2,000,  and  be- 
fore payment  of  balance  of  purchase  money  and  execution  of 
deed,  held  not  a  Hen  upon  the  land  or  upon  the  unpaid  pur- 
chase money.   Id. 

7.  A  conveyance  of  a  homestead  is  void  unless  acknowledged. 

Horbach  v.  Tyrrell  514 

Havemeyer  v.  Dahn 536 

8.  The  act  of  1879,  relating  to  homesteads  (Session  Laws,  p. 
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Homestead — couchifled. 

57),  iB  complete  in  itself  and  embraces  the  entire  subject  in< 
dicated  by  its  title.    Fox  v.  McClay 821 

9.  The  provision  of  sec.  531  of  the  Code,  that  nothing  therein 
contained  shall  be  so  construed  "as  to  exempt  any  property 
from  seizure  for  clerks',  laborers',  or  mechanics'  wages,"  has 
no  application  to  property  exempt  as  a  homestead.  Id. 
10.  The  provision  of  sec.  531  of  the  Code,  that  no  property  shall 
be  exempt  when  seized  for  wages,  so  far  as  it  conflicts  with 
sec.  1  of  the  Homestead  Act  of  1879  (Session  Laws,  p.  57), 
was  thereby  repealed,   /(f. 

Homicide.    See  Evidence,  3. 

1.  The  fact  that  defendant  was  convicted  of  murder  within 
three  weeks  after  he  committed  the  crime  did  not  show  prej- 
udicial error  in  the  proceedings.    Hoovei*  v.  State 184 

2.  Evidence  lield  sufficient  to  sustain  a  conviction  for  murder 

in  the  first  degree.   Id 185 

Husband  and  Wife. 

Under  sec.  1«  ch..53,  Comp.  Stats.,  the  wife's  separate  estate  is 
not  chargeable  for  necessaries  for  the  family  until  after 
judgment  has  been  entered  against  her  husband  and  execu- 
tion returned  unsatisfied.    Small  r.  Sandall 318 

Improvements. 

For  the  purpose  of  redemption,  only  a  purchaser  in  good  faith 
at  a  judicial  sale,  believing  he  has  a  good  title,  will  be  al- 
lowed credit  for  improvements  made  upon  the  property. 
Cram  v.  Cotrell 646 

Incompetent  Persons.    See  Insanitt. 

Indictment  and  Information. 

1.  An  information  upon  which  the  accused  is  to  be  tried  for  a 
felony  is  void  if  filed  in  vacation.    In  re  Yogland 37 

2.  A  plea  in  abatement  sustained  only  by  the  presumption  that 
the  interlineation  of  the  word  "purposely"  in  the  infor- 
mation filed  with  the  examining  magistrate  was  made  dur- 
ing or  after  the  preliminary  examination,  held  properly  over- 
ruled in  the  district  court.    Hoover  v.  State 184 

Infants. 

1.  Necessaries  for  which  an  infant  is  liable  are  such  things  as 
are  necessary  to  his  support,  use,  and  comfort.  Cobhey  v. 
Buchanan   391 

2.  The  question  as  to  what  are  necessaries  must  be  determined 
from  the  facts  and  circumstances  of  each  case.   Id, 

3.  The  question  whether  services  of  an  attorney  in  attempting 
to  procure  an  infant's  discharge  from  the  custody  of  an  offi- 
cer are  necessaries,  was  properly  submitted  to  a  jury.  Id, 

4.  An  examination  of  public  records  by  an  attorney  and  advice 
to  an  infant  as  to  the  latter's  right  to  property  by  inher- 
itance, held  not  necessaries.   Id, 
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Infants — canclwlcd. 

6.  To  eBtop  one  who  represented  himself  to  be  of  age,  from  as- 
serting infancy  as  a  defense,  it  must  be  shown  that  his  state- 
ment was  fraudulently  made  and  that  it  was  believed  and 
acted  upon  by  plaintiff.   Id, 

Injunction.    See  Counties,  2.    Courts,  6.    MrxuirAL  Cokii^ra- 

TIONS,  4. 

Malice. 

1.  That  plaintiff  was  inspired  by  malice  in  bringing  suit  is  no 
defense  where  he  has  a  valid  cause  of  action.  4ae'»im}it  r. 
Tait  Boening >i% 

Threatened  Injuiy  to  Land.    Waters. 

2.  "Bhat  the  injury  is  in  part  threatened  by  the  acts  of  one  other 
than  defendant  is  no  defense,    hi. 

3.  In  an  action  to  prevent  a  continuing  injury  to  land  through 
an  unlawful  discharge  of  surface  water  by  an  adjoining  pro- 
prietor, plaintiff  need  not  prove  that  actual  injury  occurreri 
before  the  suit  was  brought,  proof  that  the  acts  comnlained 
of,  unless  restrained,  will  result  in  damage  being  sufficient. 
Id. 

4.  A  continuing  injury  to  land  caused  by  an  unlawful  discharge 
of  surface  water  by  an  adjoining  proprietor  may  be  re- 
strained by  injunction.    Churchill  v.  Beethe *7 

5.  \n  injunction  should  not  be  granted  to  restrain  defendant 
from  further  maintaining  a  dam  and  ditch  Jointly  located 
and  constructed  by  him  and  plaintifT  for  the  benefit  of  both 
under  a  parol  agreement,  and  maintained  seven  years, 
though,  by  mistake,  the  ditch  lay  mostly  on  plaintiff's  land 
instead  of  being  located  on  the  dividing  line.  (Hlmare  v. 
Armstrong  32 

Temporary  Injunctions. 

6.  A  county  Judge  has  power  to  allow  a  restraining  order  pend- 
ing a  hearing  on  application  for  a  temporary  injunction. 
State  V.  Oreenr  327 

7.  An  order  granting  a  temporary  injunction  does  not  become 
effective  until  the  applicant  for  the  writ  executes  an  under- 
taking.  Id. 

8.  A  restraining  order  ceases  to  be  operative  on  the  expiration 
of  the  date  fixed  by  its  terms.   Id. 

Supersedeas. 

9.  The  provisions  of  sec.  677  et  seq.  of  the  Code,  providing  for 
a  supersedeas  bond  upon  the  dissolution  of  a  temporary  in- 
junction, do  not  apply  to  a  mere  restraining  order.   Id. 

10.  A  bond  for  a  restraining  order  will  not  give  effect  to  a  tem- 
porary injunction  subsequently  allowed  in  the  same  case. 
Id. 

11.  Where  a  temporary  injunction  did  not  become  operative  for 
want  of  an  undertaking,  the  giving  of  a  supersedeas  bond 
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upon  dismiasal  of  the  suit  did  not  give  validity  to  the  in- 
junction. Id, 

Party  Wall, 
12.  A  property  owner  may,  by  injunction,  have  his  rights  and  es- 
tate protected  from  the  injury  of  an  adjoining  owner  who  • 
threatens  to  extend  a  common  wall  one  story  beyond  the 
height  fixed  by  the  contract  between  them.    Calmelet  v.  8icM,  505 

Insanity.    See  Evidence,  2,  3.    Wills,  4. 

While  mere  imbecility  or  weakness  of  mind  in  a  grantor  will 
not,  in  the  absence  of  fraud,  avoid  a  deed,  insanity  will  do  bo 
if  of  .such  a  character  as  to  induce  the  conveyance.  Hay  v. 
Miller  156 

InstructionB.    See  Master  and  Serva>'t,  6. 

1.  The  action  of  the  court  in  admitting  evidence  to  establish  a 
fact  in  issue  and  in  refusing  to  instruct,  upon  request,  that, 
from  evidence  stated,  a  certain  presumption  arose  and  that 
other  evidence  stated  established  other  facts,  held  proper. 
Pmldock  r.  Ooanry  Live  tStook  Commission  Co 176 

2.  An  instruction  that  plaintift  by  admitting  absent  witnesses 
would  testify  as  stated  in  an  affidavit  for  a  continuance  did 
not  admit  such  testimony  would  be  the  truth,  held  not  erro- 
neous.   Burris  v.  Court  182 

3.  It  is  not  reversible  error  to  refuse  an  instruction  based  on 
an  assumption  of  fact  in  issue  in  the  case.  Blue  Valley  Lum- 
ber Co,  r.  ^^mith 293 

4.  The  court  mas'*  refuse  an  instruction  on  a  question  not  in 
issue.    Imhoff  r.  Riehardn 596 

5.  Instruction  held  properly  refused  as  not  Justified  by  the  evi- 
dence.  Id. 

6.  An  instruction  giving  undue  prominence  to  subordinate  ele- 
ments of  the  issues,  and  which  may  mislead  the  Jury,  is 
ground  for  reversal  of  the  Judgment  on  the  verdict    Rising 

r.  Nash 597 

7.  It  is  reversible  error  to  state  to  the  Jury  prejudicial  proposi- 
tions of  law  not  applicable  to  the  issues  or  evidence.  Kansas 
City  d  O,  R,  Co,  V.  UoyerH 654 

8.  A  request  for  an  instruction  inapplicable  to  the  evidence  and 
failing  to  state  any  theory  of  the  case  should  be  refused. 
Fuller  V.  Cunningham 859 

9.  Instructions  held  not  prejudicial  to  payee  in  an  action  on  a 
note  where  the  genuineness  of  the  signature  was  in  issue. 
Norfolk  Nat,  Bank  v.  Job 775 

10.  Instructions  will  not  be  reviewed  unless  the  record  shows  af- 
firmatively that  exceptions  were  taken  below.    Unland  v. 

Carton  203 

Loice  V,  Vaughan 651 

11.  Exceptions  should  be  taken  separately  to  instructions.    Blue 
Valley  Lumber  Co.  v.  Smith 293 
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Instruction  s — concluded. 

12.  A  general  exception  to  the  whole  charge  Is  not  available  on 
review.  If  any  one  of  the  instructions  was  correct.   Id. 

13.  An  assignment  of  error  as  to  a  group  of  instructions  given 
may  be  overruled  in  the  appellate  court  when  one  of  them 

is  found  to  be  correct.    Fairfield  v.  Kern 2&4 

Netrman  t*.  Ryne 362 

Link  V.  Connell 585 

Woodtrorth  r.  Parrott 675 

Mengedoht  r.  Van  Horn 882 

Western  Union  Telegraph  Co,  v,  Wilhclm 913 

14.  An  assignment  of  error  as  to  the  refusal  to  give  a  group  of 
instructions  may  be  overruled  in  the  appellate  court,  when  - 
it  is  found  that  one  of  them  was  properly  refused.    Vnland  r. 

QarUm   203 

Netrman  r.  Ngne 362 

lAnk  V,  Cotitiell 585 

Woodworih  v.  Parrott  675 

Insurance.    See  Arbitratiox  and  Award. 

1.  Where  the  loss  is  payable  to  "M.  O.  Moore."  "O.  M.  Moore" 
cannot  maintain  an  action  on  the  unassigned  policy  without 
alleging  that  the  initials  were  incorrectly  inserted  therein  or 
that  plaintiff  is  the  person  referred  to  in  the  policy.   Farmers 

d  Merchants  Ins.  Co,  v.  Moore 713 

2.  A   mortgagee  of  realty  has  an  insurable  interest  therein.    . 
Hanover  Fire  Ins.  Co,  v,  Bohn 743 

3.  One  who  mortgages  his  realty  to  secure  a  debt  for  which  he 
is  personally  responsible,  and  subsequently  conveys  the  title 
to  another  subject  to  the  mortgage,  has  still  an  insurable  in- 
terest in  the  property.   Id. 

4.  A  mortgage  clause  held  to  be  an  independent  contract  be- 
tween the  insurance  company  and  mortgagee,  which  could 
not  be  invalidated  by  an  act  of  mortgagor.  Id. 

6.  Where  insured  is  not  questioned  as  to  liens  on  the  property, 
and  does  not  intentionally  conceal  the  facts,  the  existence 
of  a  mortgage  does  not  invalidate  the  policy.   Id. 

6.  A  company  issuing  a  policy  without  an  application  or  an  in- 
quiry as  to  title,  and  accepting  and  retaining  the  premium, 
waives  the  right  of  forfeiture  on  account  of  the  condition  of 
title,  where  the  insured  has  an  insurable  interest  in  the  prc^ 
erty.    Id 744 

7.  The  insurer  may  provide  that  upon  default  in  payment  of  a 
premium  note  the  policy  shall  lapse  and  remain  inoperative 
during  non-payment,  and  such  a  condition,  unless  waived, 
is  a  defense  to  a  suit  for  a  loss  during  the  period  of  default. 
Home  Fire  Ins.  Co,  v.  Oarbacz 827 

8.  The  word  *'cash/*  as  used  in  sec.  8  of  the  act  of  1891  (Sfs  ion 
Laws,  p.  274).  declaring  that  each  policy  holder  in  a  mutual 
insurance  company  shall,  "at  the  time  of  effecting  the  insur- 
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ftBoe/'  iMty  a  percentage  in  cash,  means  current  money.   State 
V.  Mowe 870 

9.  Where  the  rules  and  by-laws  of  a  mutual  insurance  company 
provide  for  payment  in  money  of  a  membership  fee  or  other 
charge  at  the  time  the  insurance  is  written,  the  same  must  be 
paid  in  advance  in  cash,  and  not  by  acceptance  of  the  policy- 
holder's note.   Id 871 

Interest.    See  Municipal  Corporations,  2.    Usxtry. 

InterlineatiozuB.    See  Indictment  and  Information,  2. 

Intervention.    See  Rbtiew.  36. 

Intoxicating  Liquors. 

1.  Recovery  cannot  be  had  for  the  price  of  liquors  knowingly 
sold  for  the  purpose  of  enabling  the  buyer  to  resell  them  in 
violation  of  law,  the  seller  participating  in  the  illegal  traffic. 
Storz  V,  FinklcMtein  28 

2.  A  license  issued  without  full  payment  of  the  fee  prescribed 

by  law  is  invalid.    Fry  i\  Kaettsner 133 

8.  Discussion  of  instructions  relating  to  the  liability  of  several 
saloon-keepers  in  an  action  on -their  bonds  by  a  widow  and 
her  children  for  loss  of  support,  where  it  was  alleged  that 
the  death  of  the  head  of  the  family  resulted  from  intoxica- 
tion produced  by  the  use  of  liquors  purchased  at  difterent  sa- 
loons.   Dolan  V.  McLaughlin 842 

4.  A  suit  under  ch.  50,  Comp.  Stats.,  on  a  saloon-keeper's  bond, 
may  be  prosecuted  in  the  name  of  the  person  entitled  to  the 
damages,  without  the  intervention  of  an  administrator  of 
the  person  deceased.    Fitzgerald  v.  Doiwher 862 

6.  An  action  against  a  saloon-keeper  for  loss  of  services  of  a 
minor  whose  death  resulted  from  the  use  of  liquors  sold  by 
the  former,  may  be  maintained  by  the  mother  of  the  deceased 
person,  where  she  was  dependent  upon  him  for  support.   Id. 

Issues.    See  Review,  29,  30. 

Judges.    See  Bill  of  Exceptions,  2,  3.    Courts. 

Judgments.  See  Counties,  8.  Deeds,  1.  Evidence,  23.  Execu- 
tions, 2.  Homestead,  5,  6.  Justice  op  the  Peace.  Res 
Judicata.    Review,  25-28,  31-33. 

1.  Statutory  settlements  between  the  county  board  and  treas- 
urer do  not  constitute  a  judicial  determination  of  the  subjects 
involved.    Bush  r.  Johmon  County 2 

2.  The  following  finding  of  a  justice  of  the  i)eace  was  held  suf- 
ficient to  sustain  a  judgment  against  defendant:  "This  cause 
coming  on  for  hearing  upon  the  bill  of  particulars  and  the 
evidence  was  submitted  to  me,  upon  consideration  whereof  I 
find  in  favor  of  the  plaintiff."    Coad  v.  Read 40 

3.  A  judgment  of  a  justice  of  the  peace  against  a  defendant  for 
1125  and  interest  thereon  from  a  fixed  anterior  date  was 
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properly  affirmed  in  the  district  court  where  It  was  assailed 
for  uncertainty  in  an  error  proceeding.    Id, 

4.  In  a  suit  upon  a  supersedeas  bond,  a  judgment  for  plaintiff 
should,  under  sec.  511  of  the  Code,  state  which  defendant  is 
the  principal  debtor  and  which  is  surety.  Van  Etten  v,  Kos- 
tern  152 

5.  The  jurisdiction  of  a  court  does  not  cease  by  the  rendition  of 
judgment,  but  continues  for  the  purpose  of  enforcing  the 
judgment.    Prugh  \\  PorUmouth  Savinffs  Bank 414 

6.  It  will  not  be  presumed  that  an  unsigned  order  was  made  by 
the  sole  judge  of  a  district,  who  was  disQualifled  to  act  by 
reason  of  having  be^n  an  attorney  tor  one  of  the  parties, 
where  the  law  permits  the  district  judges  to  hold  court  for 
each  other.    TAnk  v.  Connrll 574 

7.  A  mere  order  for  recovery  of  costs  is  not  a  final  judgment. 
HcjinoldH  i\  City  of  Tcvinuxch 786 

8.  Under  sec.  440  of  the  Code,  a  judgment  non  obstante  vere  -icto 
should  be  rendered  where  the  pleadings  of  the  party  obtain- 
ing  the  verdict  confess  facts  entitling  the  other  party  to 
judgment.    Scofield  v.  Clark 711 

9.  Equity  will  not  prevent  the  enforcement  of  a  judgment  on 
account  of  mere  error  of  law.    Fox  v.  McClajf 820 

10.  Evidence  hrftt  to  sustain  a  finding  that  a  judgment  by  default 
against  defendant  had  not  been  procured  by  plaintiff's  fraud. 
Wrstcrti  Assurance  Co.  v.  Klein S04 

11.  A  judgment  by  default  should  not  be  set  aside  under  Fee.  602 
of  the  Code,  unless,  after  a  hearing  of  applicant's  evldeiscB, 
the  court  tinds  and  decides  that  applicant  has  made  out  a 
prima  facie  defense  or  cause  of  action.   Id. 

Judicial  Notice.     See  Evidknc^e,  4. 

Judicial  Sales.    See  Executions.' 

Jurisdiction.    See  Counties,  9.    Courts,  6.    Review.  31-33. 

Justice  of  the  Peace.    See  Judgments,  2.    Review,  31-33. 

The  provisions  of  sec.  1002  of  the  Code,  for  rendering  and  enter- 
ing judgments  apply  to  a  county  judge  exercising  the. pow- 
ers and  jurisdiction  of  a  justice  of  the  peace.    Best  v.  Stewart,  869 

Laches.    See  Review,  50,  52. 

Landlord  and  Tenant.    See  Tenancy  in  Common. 

1.  A  tenant  cannot  remove  trade-fixtures  after  the  expiration  of 
the  tenancy,  or  after  the  surrender  of  possession,  in  abs^ioe 
of  an  agreement  or  ccmsent  of  the  landlord.    Putter  v.  Broum- 

ell    145 

2.  The  relation  of  landlcnrd  and  tenant  does  not  necessarily  de- 
pend upon  express  agreement,  but  may  be  implied  from  tke 
conduct  of  the  parties.    Farley  v.  McKeegan ZS7 

3.  A  general  occupancy  by  one  other  than  the  owner  of  the  land 
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will  be  treated  as  a  tenancy  from  year  to  year,  where  the 
reservation  of  rent  or  other  circumstances  plainly  Indicate 
an  agreement  foV  an  annual  holding.   Id, 

4.  Tenancy  from  year  to  year  can  only  be  terminated  by  agree- 
ment, express  or  Implied,  or  by  notice  for  the  time  and  in 
the  manner  prescribed  by  law.   Id, 

5.  In  a  suit  for  rent  due  upon  an  oral  lease  from  plaintiff  to  de- 
fendant, whether  the  latter  had  subleased  the  premises  to  a 
third  person  was  immaterial.     Krnyon  v.  Young 890 

Law  of  the  Case.    See  Review,  39,  40. 

Letters.    See  Witnesses,  7. 

Libel  and  Slander.    See  Contempt,  L 

License. 

1.  A  parol  license  upon  sufficient  consldeiation,  carried  into 
execution  by  the  incurring  of  expense  by  the  licensee,  is  usu- 
ally not  revocable.    Gilmore  v,  Armstrong 96 

2.  In  a  court  of  equity  part  performance  of  a  parol  license  may 

be  sufficient  to  take  the  case  out  of  the  statute  of  frauds.  Id.,    96 

Xdmitation  of  Actions.    See  Adverse  Possession. 

1.  I^pse  of  time,  short  of  the  period  of  limitation  fixed  by  stat- 
ute, will  not  Impair  the  right  to  maintain  suit  against  an 
agent  to  recover  the  difference  between  the  real  value  of  land 
formerly  owned  by  him  and  the  fictitious  price  at  which  he 
sold  it  to  his  principal.    Olit'tr  v,  Lansing 838 

2.  A  payment  on  a  note  by  the  sale  of  the  debtor's  property  un- 
der execution  or  other  legal  process,  is  not  such  part  pay- 
ment as  will,  under  sec.  22  of  the  Code,  arrest  the  running  of 
the  statute  of  limitations.    Moffitt  v.  Carr 403 

3.  The  statute  begins  to  run  against  the  title  of  a  purchaser 
from  the  government  from  the  time  he  is  entitled  to  a  patent 
for  the  land,  in  favor  of  one  holding  adverse  possession.    Do- 

len  V.  Black 688 

4.  A  suit  to  compel  a  reconveyance  of  land  transferred  by  ab- 
solute deed  as  a  security  for  a  debt  is  not  barred  until  the  ex- 
piration of  ten  years  after  the  right  of  action  accrued.  Names 

r.  Names  701 

Lis  Pendens. 

So  much  of  the  act  of  March  31,  1887,  amending  sec.  86  of  the 
Code,  as  makes  a  lis  pendens  constructive  notice  to  all  per- 
sons not  parties  to  the  action,  who  thereafter  deal  with  the 
subjcct-matter  thereof,  is  valid.    SheasUy  v.  Keens 57 

JCaliciotts  Prosecution. 

Where  the  apparent  facts  are  sufficient  to  induce  a  discreet  and 
prudent  person  to  believe  accused  committed  the  crime 
charged,  the  informer  is  not  liable  for  malicious  prosecution, 
though  accused  was  discharged.    Fry  v.  Kaessner 183 

64 
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Mandamus. 

1.  Writ  may  Issue  to  compel  a  county  treasurer  to  recefye  from 
tbe  holder  of  a  school-land  contract  the  amount  of  rentals. 
Interest,  and  costs  due  upon  the  land,  where  a  fcHleiture  of 
the  contract  was  Ineffectlye  for  want  of  notice.  State  v,  Bern- 
ton 488 

2.  A  district  Judge  will  not  be  mandamused  to  fix  the  penalty  of 
a  bond  to  supersede  a  decree  awarding  alimony.    State  v.  Oar- 

II  ink 614 

8.  The  duty  of  the  district  court  to  receive  a  verdict  which  is 
sufficient  in  form  and  responsive  to  the  issues  may  be  on- 
forced  by  a  mandamus  from  the  supreme  court.  State  v.  Bedtl,  817 

Master  and  Servant. 

1.  A  section-foreman  and  an  engineer  in 'charge  of  an  en- 
gine not  used  in  section  work  are  not  fellow-servants  within 
the  rule  which  prevents  a  recovery  for  injuries  caused  by  the 
negligence  of  a  fellow-servant.  Omaha  <£  R.  7.  R.  Co.  v.  Kray- 
enbuM S68 

2.  A  secti<Mi-hand  cannot  be  charged  with  contributory  negli- 
gence for  remaining  upon  a  railroad  track  to  remove  an  ob- 
struction endangering  an  approaching  train,  when  he  might 
have  saved  himself  by  abandoning  the  track  and  leaving  the 
train  to  its  fate.   Id. 

8.  A  master  does  not  insure  his  servants  against  defective  ap- 
pliances.   Lincoln  Street  R,  Co.  v.  Cox 807 

4.  A  master  is  bound  to  use  such  care  as  the  circumstances  rea- 
sonably demand  to  see  that  the  appliances  furnished  are  rea- 
sonably safe  and  that  they  are  afterwards  maintained  in  a 
reasonably  safe  condition.   Id, 

6.  A  master  is  not  liable  for  defects  of  which  he  has  no  notice, 
unless  the  exercise  of  ordinary  care  would  have  resulted  in 
notice.    Id 888 

6.  Instructions  making  the  case  turn  upon  the  fact  of  a  defect 
in  the  appliances,  instead  of  upon  negligence  in  furnishing 
and  maintaining  the  appliances,  held  erroneous.    Id. 

Maxims. 

"Falaus  in  uno,  falsue  in  omnibus."  Omaha  d  R,  F.  R.  Co.  v. 
KrayenMU  558 

Mechanics'  Liens.    See  Gobporations,  1. 

1.  One  may  acquire  a  lien  for  building  material  furnished  to  the 
purchaser  of  the  land,  where  the  latter  Is  in  possession  under 
a  contract  of  sale;  but.  in  absence  of  an  agreement  between 
the  vendor  and  vendee  of  the  land  that  the  improvements 
are  to  be  made,  the  lien  only  attaches  to  vendee's  interest 
and  is  inferior  to  the  vendor's  lien.    Fuller  v.  Pauley 138 

2.  The  right  to  a  lien  under  sec.  2.  art.  1,  ch.  54,  Comp.  Stats., 
does  not  depend  upon  the  terms  of  the  contract  between  the 
building  owner  and  contractor,  but  upon  the  ground  that 
the  subcontractor  furnished  materials  or  labor  for  the  build- 


INDEX.  947 

Mechanics'  Liens — oofidUided, 

ing  and  complied  with  the  provisions  of  the  statute.    Drexa 
V,  Richards 322 

3.  To  entitle  a  subcontractor  to  a  lien,  he  must  file  in  the  office 
of  the  county  clerk,  within  sixty  days  from  the  date  of  the 
last  item  of  material  furnished  or  labor  performed,  the  sworn 
statement  required  by  sec.  2,  art.  1,  ch.  54,  Gomp.  Stats.   Id, 

4.  Evidence  held  to  sustain  a  decree  refusing  plaintiff  a  lien.  Id. 

5.  The  purpose  of  sec.  2,  art.  1,  ch.  54,  Comp.  Stats.,  in  requiring 
an  affidavit  for  a  lien,  is  to  advise  the  land  owner  of  the 
amount  of  the  subcontractor's  claim  and  to  provide  for  the 
public  a  record  indicating  the  property  to  which  the  lien  at- 
taches.   Id 732 

6.  A  description  of  the  realty  improved  with  materials  fur- 
nished by  a  subcontractor  Is  a  necessary  part  of  his  affidavit 
for  a  lien.   Id. 

7.  Under  sec.  2,  art.  1,  ch.  54,  Gomp.  Stats.,  the  affidavit  for  a 
lien  must  contain  such  a  description  of  the  realty  as,  aided 
by  extrinsic  evidence  suggested  by  the  description  itself, 
would  charge  a  party  dealing  with  the  property  with  notice 

of  the  lien.     Id 733 

8.  A  lien  did  not  attach  to  property  described  as  "Bartlett  A 
Downing  block  in  Kearney,"  where  the  correct  description 
was  "Lot  388,  in  the  town  of  Kearney."   Id, 

Mortgages.     See  Acknowlbdoment,  4,  5.     Ghattel  Mortoaoes. 
Executions.    In8TJRANC?e.  2-5.    Review,  45. 

Limitation  of  Actions. 

1.  A  sale  of  mortgaged  premises  by  a  trustee  who  pays  the  pro- 
ceeds to  the  holder  of  the  note  secured,  and  the  latter's  in- 
dorsement of  such  payment  on  the  note  will  not  take  the 
note  out  of  the  operation  of  the  statute  of  limitations  as  to 
the  mortgagor.    Moffitt  v.  Carr 403 

Judgments. 

2.  Mortgagee  held  not  bound  by  notice  of  a  judgment  lien  and 
levy  of  execution  against  one  not  shown  by  the  records  to 
have  had  interest  in  or  title  to  the  land.    Reed  v.  Rice 586 

Assignments. 

8.  The  assignment  of  a  debt  secured  by  a  mortgage  carries  the 
mortgage  with  it.    Cram  v.  Cotrell 646 

4.  Where  several  notes  are  secured  by  the  same  mortgage,  an 
assignment  of  one  operates  as  an  assignment  of  a  propor- 
tionate interest  in  the  mortgage.   Id, 

Foreclosure. 

5.  A  junior  mortgagee  who  was  not  made  a  party  to  a  proceed- 
ing foreclosing  a  senior  mortgage  is  entitled  to  redeem  such 
senior  mortgage  from  the  purchaser  at  judicial  sale.   Id. 

Release. 

6.  Where  the  mortgage  debt  has  been  assigned,  a  purchaser  in 
good  faith  without  notice  of  the  assignment  will  be  protected 
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by  a  release  of  the  mortgage  executed  by  the  original  mort- 
gagee.   Jd, 

Judicial  Sales. 

7.  The  pendency  of  a  foreclosure  proceeding  continues,  as  a 
rule,  until  confirmation  of  sale  and  distribution  of  proceeds. 
Link  V.  Connell 575 

8.  A  purchaser  of  land  bound  by  a  decree  of  foreclosure  is  not 
entitled  to  personal  notice  of  sale  and  confirmation  subse- 
quently made  in  enforcing  the  decree.   Id. 

Deeds  as  Security. 

9.  Where  the  relation  of  the  parties  to  a  conveyance  absolute 
in  form  continues  as  debtor  and  creditor,  the  transaction 
will  be  treated  as  a  mortgage  and  the  conveyance  as  a  se- 
curity.   Jfiley  V.  Starr 24S 

10.  Evidence  held  to  sustain  a  finding  that  a  deed  was  intended 
as  a  security.   Id, 

11.  Under  the  evidence  an  absolute  deed  held  a  mortgage,  there 
being  no  intention  to  make  an  absolute  transfer  ot  the  prem- 
ises described.    Names  v.  Names 701 

12.  An  absolute  deed  to  land  executed  and  intended  for  a  se- 
curity will  be  construed  a  mortgage  as  to  the  parties  and  all 
others,  except  good-faith  purchasers  for  value  without  notice. 
Id. 

Cancellation. 

13.  A  mortgage  should  not  be  canceled  upon  application  of  mort- 
gagor alone,  without  tender  or  payment  of  expenditures 
made  in  good  faith  by  mortgagee,  or  without  requiring  in- 
demnity for  liabilities  incurred  by  him  on  the  faith  of  the 
mortgage.    Miller  v.  Gunderson 715 

Motions.    See  Review,  15. 

Municipal  Corporations.     See  Coi'nties,  1,  2.     Quo  Warranto. 
Villages. 

1.  A  city  has  a  right  to  grade  its  streets  and  guard  against  sur- 
face water  by  dike  or  embankment,  but  it  may  be  liable  for 
damages  where  it  negligently  constructs  an  embankment  in 
a  street  and  causes  surface  water  to  flow  into  the  cellar  of 

an  abutting  property-owner.    City  of  Kearney  v.  Thetnanson. . .     74 

2.  A  lot  owner  by  signing  the  petition  set  out  in  the  opinion 
waived  his  right  to  payment  of  an  award  at  the  time  his 
property  was  taken  for  a  street,  and  also  waived  his  right  to 
collect  interest  on  the  award.    West  v.  City  of  Omaha. 466 

3.  A  city  owned  a  house  situate  on  a  lot  taken  for  a  street,  a 
former  owner  wrongfully  removed  the  house,  and  the  evi- 
dence was  held  insufiicient  to  sustain  a  finding  that  it  was 
worth  1750.    Id. 

4.  Where  the  proper  ofilcers  have  undertaken  to  extend  city 
boundaries,  an  owner  of  land  so  incorporated  cannot,  after 
the  lapse  of  years,  maintain  a  suit  to  restrain  the  collection 
of  city  taxes,  on  the  ground  that  there  was  no  authority  to 
incorporate  his  land.    Sage  v.  City  of  Plattsmauth 558 
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Murder.    See  Homicide. 

Names.    See  Insurance,  1.    Parties,  1. 

Neceasaxies.    See  Husband  and  Wife.    Infants. 

Negligence.  See  Bathing  Resorts.  Carriers.  Master  and 
Servant.  Municipal  Corporations,  1.  Railroad  Com- 
panies. 

1.  The  law  requiring  a  person  to  exercise  caution  commensurate 
with  the  obvious  peril  with  which  he  is  confronted  means  no 
more  than  that  he  is,  under  all  circumstances,  required  to  ex- 
ercise ordinary  care.    Omaha  Street  K,  Co.  v.  Martin 66 

2.  Where  the  facts  are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  therefrom,  the  question  of  negligence  is 
one  of  law  for  the  court.    Id. 

3.  Where  reasonable  men  may  draw  different  conclusions  re- 
specting the  subject  of  negligence,  the  question  is  one  of  fact 
for  the  jury.   Id. 

Miller  V.  Strivena  458 

4.  It  is  for  the  judge  to  determine  what  acts  are  evidence  of 
negligence,  but  it  is  the  province  of  the  jury  to  say  what  con- 
clusion such  evidence  warrants.    Id. 

5.  Where  plaintiff  proves  his  case  without  disclosing  negligence 
on  his  part,  the  burden  of  proving  contributory  negligence  is 

on  defendant.    Omaha  Street  R.  Co.  v.  Martin 6S 

6.  A  defendant  who  was  guilty  of  negligence  in  failing  to  dis- 
cover the  dangerous  position  of  plaintiff,  or  in  negligently 
injuring  the  latter  after  discovering  his  exposed  position, 
may  be  liable  for  damages  though  plaintiff  negligently  ex- 
posed himself  to  injury.   Id. 

7.  One  owing  a  duty  to  another  and  failing,  after  discovering 
that  the  latter  is  in  danger,  to  take  reasonable  precautions 
which  would  avert  an  injury  to  him,  may  be  liable  in  case  of 
an  injury,  though  the  former  was  free  from  negligence  in  the 
first  instance  and  the  person  injured  negligently  exposed 
himself  to  danger.  Brotherton  v.  Manhattan  Beach  Improve- 
ment Co 563 

8.  Evidence  held  to  so  clearly  disclose  criminal  negligence  on 
part  of  a  railway  passenger  as  to  permit  no  reasonable  in- 
ference to  the  contrary.    Chicago,  B.  d  Q.  R.  Co.  r.  Hague 79 

9.  "Criminal  negligence,"  as  used  in  sec.  8,  art.  1,  ch.  72,  Comp. 
Stats.,  means  a  flagrant  and  reckless  disregard  of  personal 
safety,  and  willful  indifference  to  the  injury  liable  to  follow. 
Id. 

Chicago,  B.  d  Q.  R.  Co.  r.  Hyatt 162 

10.  Ordinary  care  is  such  a  degree  of  care  as  a  prudent  and  rea- 
sonable man  would  exercise.     McClelland  v.  Scroytjin 141 

11.  Evidence  relating  to  the  management  and  operation  of  a 
steam-thresher  and  engine  where  straw  and  grain  were  con- 
sumed by  fire,  held  to  present  questions  of  negligence  which 
should  have  been  submitted  to  the  jury.    Id. 
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12.  In  a  suit  against  the  owner  of  a  runaway  team  which  col- 
lided with  plaintiff's  carriage,  a  finding  that  defendant  was 
not  guilty  of  negligence  was  sustained  by  the  evidence.  Mil- 
ler V.  Strivens  *58 

13.  Negligence  is  the  failure  to  exercise  such  care,  prudence,  and 
forethought  as,  under  the  circumstances,  duty  requires  should 

be  exercised.    BrotherUm  v.*Manhattan  Beach  Improvement  Co.,  563 

14.  Negligence  may  consist  in  the  omission  to  do  something 
which  a  reasonable  man  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs  would 
do.    Id. 

15.  To  establish  a  cause  of  action  based  on  negligence  plaintiff 
must  show  that  the  negligence  pleaded  and  proved  was  the 
proximate  cause  of  the  injury.   Id. 

16.  It  is  the  duty  of  a  traveler  upon  a  highway  to  exercise  ordi- 
nary  care  when  approaching  a  railroad  crossing.    Omaha  d 

R.  V.  R.  Co.  r.  Talbot 62S 

17.  A  want  of  ordinary  care  must  be  pleaded  and  proved  in  an 
action  by  a  servant  against  the  master  for  personal  injuries. 
Lincoln  Street  R.  Oo.  v.  Cox 808 

18.  In  a  suit  by  a  servant  against  his  master  for  personal  injuries 
the  jury  should  not  be  permitted  to  infer  negligence  from 
the  mere  fact  of  an  accident.   Id. 

STegotiable  Instruments.  See  Chattel  Mostoagbs,  5.  Conflict 
OF  Lawr.  Limitation  of  Actions,  2.  Release  and  Dis- 
charge.    USUHY. 

1.  A  lack'  of  consideration  is  no  defense  to  negotiable  paper  in 
the  hands  af  an  innocent  purchaser  for  value  in  the  usual 
course  of  business  before  maturity.    Blue  VaUey  Lumber  Co. 

V.  Smith 298 

2.  A  promissory  note  without  consideration  is  invalid  as  be- 
tween the  original  parties,  and  cannot  be  enforced  against 

the  maker  in  the  hands  of  the  payee.    Steaherg  v.  State 300 

Douglas  County  v.  Keller 817 

3.  Where  defendants  admit  that  the  note  was  duly  executed  by 
them,  evidence  contradicting  its  terms  cannot  furnish  a  de- 
fense.   Miller  v.  Ounderson 715 

4.  Evidence  hel4  to  sustain  a  judgment  for  defendants  in  a  suit 
on  a  note  where  the  execution  of  the  note  was  in  issue.  Nor- 
folk Nat.  Bank  v.  Job 775 

5.  In  p.  suit  on  a  note  the  defense  that  the  consideration  was 
an  illegal  sale  of  intoxicating  liquors  cannot  be  proved  under 

a  general  denial.    Dillon  v.  Darst 803 

Hew  Trial.    See  Review,  34. 

The  unsuccessful  party  to  a  petition  for  a  new  trial,  under  sec 
318  of  the  Code,  is  not  entitled  to  a  review  in  the  supreme 
court,  unless  the  evidence  on  the  former  trial,  when  material, 
has  been  preserved  by  a  bill  of  exceptions.  Western  Oravel 
Co.  V.  Oauer 246 
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Kominations.    See  Elections,  2,  3. 

Votary  Public.    See  Ackxowledoment. 

Hotioe.    See  Lis  Pendens.    Master  and  Servant,  5.    Mortgaobs, 
2,  8.    Partnership,  4.    School-Lands. 

Objections.    See  Pleading,  9.    Review,  23,  86,  36. 

Olllce  and  Officers.    See  County  Treasurers.    Stenographers. 

1.  An  officer  must  discharge  his  official  duties  for  the  compen- 
sation fixed  by  law.  and  will  not  be  allowed  compensation  for 
extra  work  unless  it  is  authorized  by  statute.  Stoner  v.  Keith 
Couwiy 279 

2.  An  official  bond  which  has  been  presented  to  a  county  board 
and  approved,  binds  the  sureties  though  they  signed  the  bond 
conditionally,  the  board  having  no  notice  of  the  condition 
and  there  being  nothing  to  raise  the  duty  of  inquiry  as  to  the 
manner  of  executing  the  bond.   Id 280 

8.  Consideration  held  sufficient  for  an  additional  official  bond 
which  was  executed,  delivered,  and  approved  during  the 
principal's  term  of  office.   Id 281 

Parent  and  Child. 

Under  ch.  67,  Comp.  Stats.,  the  support  of  a  dependent  poor 
parent  devolves  upon  a  child  of  any  age.  Fitzgerald  v.  Don- 
oher 852 

Parties.    See  Insurance,  1.    Intoxicating  Liquors,  4,  5.    Princi- 
pal AND  Surety,  5.    Review,  36.    Wills,  1. 

1.  In  suing  upon  an  account  plaintiff  should  give  his  Christian 
name  rather  than  his  initial  letters.    Small  v.  Sandall 318 

2.  Objections  on  the  ground  of  a  defect  of  parties  must  be 
raised  by  answer  or  demurrer.    Steithvn^  v.  Harding 659 

8.  Except  as  otherwise  provided  by  the  Code,  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest. 
Farmers  d  Merchants  Ins.  Oo.  v.  Moore 713 

Partition. 

1.  The  right  of  partition  is  confined  to  Joint  tenants  and  tenants 

in  common  of  an  estate  in  land.    Barr  r.  Lamattfer 114 

2.  Where  owners  in  severalty  of  adjoining  lots  erected,  pursu- 
ant to  mutual  agreement,  buildings  corresponding  in  size, 
having  stairs,  hallway,  skylight,  and  heating  apparatus  in 
common,  the  mere  existence  of  the  cross-easements  does  not 
authorize  the  partition  of  the  lots  at  the  suit  of  either  party. 
Id. 

3.  A  decree  partitioning  a  half-section  of  land  into  four  equal 
parts  and  assigning  to  a  widow,  as  her  dower  interest,  the 
homestead  eighty-acre  tract,  and  to  each  of  three  children 
eighty  acres  of  the  land,  held  sustained  by  the  evidence. 
Schroder  v.  Schroder  864 

Vartnersbip.    See  Fraudulent  Conveyances,  4. 

1.  Note  and  mortgage  given  by  a  firm  to  secure  the  debt  of  an 
individual  member  may  be  valid.    Miller  v.  Ounderson 720 
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2.  To  constitute  a  ratification  by  a  partnership  of  an  unauthor- 
ized act  of  a  member  of  the  firm,  the  act  of  ratification  most 
be  performed  with  knowledge  of  material  facts.  CdwnMm 
XaL  Bank  r.  Jficr 4» 

8.  A  member  of  a  partnership  has  no  implied  authority  to  dis- 
pose of  firm  property  for  his  individual  benefit  or  for  pay- 
ment of  his  individual  debts   /</. 

4.  A  partner's  creditor  who  knowingly  receives  the  proceeds  of 
firm  property  in  payment  of  the  individual  debt  of  the  part- 
ner is  charged  with  notice  of  the  latter's  want  of  authority. 
Id, 

6.  Declarations  of  a  partner  that  he  is  acting  with  authority  in 
paying  an  individual  debt  with  the  proceeds  of  firm  property 
are  insufficient  to  establish  such  authority.   Id. 

6.  Mere  statements  of  one  claiming  to  act  for,  and  as  a  mem- 
ber of,  a  firm  are  not  competent  to  establish  a  disputed 
partnership  relation.     Weir  r.  lUiiwia  yot.  Bank 791 

7.  One  who  shared  in  the  profits  of  a  venture  as  compensation 
for  services  held  not  a  partner,  where  he  had  no  interest  in 
or  control  over  the  property  involved,  except  as  a  salesman. 
/Ktna  Inn.  Co,  r.  Bapik  of  WUmx 544 

8.  A  partnership  does  not  hold  its  property  in  trust  for  its 
creditors,  nor  have  creditors  a  lien  upon  partnership  prc^- 
erty  simply  because  they  are  creditors.   Id. 

9.  In  the  absence  of  fraud  a  partnership  may  prefer  one  cred- 
itor to  the  exclusion  of  another.   Id, 

Party  Walls. 

An  agreement  for  the  construction  of  a  three-story  wall  in 
common  by  joint  property  owners  on  the  land  of  one  does 
not  justify  the  assumption  that  the  other  party  may,  for  his 
sole  benefit,  extend  the  wall  another  story.    Calmelet  v,  SichK  505 

Payment.    See  County  Treasurers,  4.    Insitrancb,  9. 

Part  payment,  within  the  meaning  of  sec.  22  of  the  Code,  is 
a  voluntary  payment  by  the  debtor  or  one  authorized  by  the 
debtor  to  make  a  payment.     Moffiit  v.  Can- 403 

Penalties.    See  Con8titi  tional  Law,  2. 

Physicians  and  Burgeons. 

1.  The  object  of  the  statute  creating  a  state  board  of  health  to 
regulate  the  practice  of  medicine  and  surgery  is  to  protect 
the  sick  and  the  afflicted  from  the  knavery  of  quacks.  Max- 
ioell  r.  Sioigart 789 

2.  Fees  for  services  rendered  by  a  physician  before  he  filed  with 
the  county  clerk  his  certificate  from  the  state  board  of 
health  are  not  recoverable,  though  he  filed  the  certificate 
before  bringing  suit   Id. 

Plea  in  Abatement.    See  Indictment  and  Information.  2. 
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Pleading.  See  Contracts,  8.  Estoppel,  2.  Insurance,  1.  Nego- 
tiabi<b  instruiubnts,  5.  replevin,  6,  7.  statute  of 
Frauds,  2.    Trial,  3. 

Reply. 

1.  Permission  to  file  a  reply  out  of  time,  or  during  the  trial, 
rests  largely  in  the  legal  discretion  of  the  trial  court.   Storz 

V,  Finklesteiii 27 

Petition. 

2.  Several  causes  of  action  in  a  petition  should  be  separately 
stated  and  numbered.  Building  d  Loan  Ass'n  of  Dakota  v. 
Cameron   124 

Ewhibits.    Contracts.    Accounts. 

8.  The  failure  to  attach  an  exhibit  referred  to  in  a  pleading  is 
not  a  ground  for  demurrer,  where  the  matters  alleged  in  the 
pleading  amount  to  a  cause  of  action  or  defense.  Hotne  Fire 
Tns.  Co.  V,  Arthur. 461 

4.  A  pleading,  in  which  the  only  cause  of  action  is  for  money 
due  as  per  account  attached,  fails  to  state  a  cause  of  action, 
where  the  account  has  been  omitted.   Id. 

6.  Where  a  petition  referring  to  an  oral  agreement  and  to  a 
written  contract  may  be  construed  as  declaring  on  the  former 
and  as  pleading  the  latter  as  matter  of  inducement,  the  fail- 
ure to  require  plaintiff  to  separately  state  his  causes  of  action 
may  not  be  reversible  error.    Stuht  v.  8iceesy 767 

6.  Where  the  facts  stated  in  an  account  and  in  the  petition  in 
a  suit  thereon,  under  sec  129  of  the  Code,  show  a  liability  of 
defendant  to  plaintiff,  a  demurrer  on  the  ground  that  the 
petition  does  not  state  a  cause  of  action  cannot  be  sus- 
tained.   McArthur  v.  Clarke  Drug  Co 899 

Judgment  on  Pleadings. 

7.  Where  a  cause  is  decided  on  the  petition  and  answer  alone, 
matters  of  defense  well  pleaded  should  be  considered  estab- 
lished.   Van  Etten  v.  Rosters  152 

8.  Judgment  on  the  pleadings  alone  should  not  be  rendered  for 
a  larger  sum  than  the  answer  admits  to  be  due.   Id. 

Names. 

9.  Objection  that  plaintiff  has  not  sued  in  his  full  Christian 
name  may  be  made  any  time  before  judgment.  Small  v. 
Sandall  318 

New  Matter. 

10.  Facts  which  merely  disprove  the  allegations  of  the  adverse 
party  do  not  necessarily  constitute  new  matter,  and  are,  as 
a  rule,  admissible  in  evidence  under  a  general  denial.  Amerh 
can  Building  d  Loan  Ass'n  v.  Rainholt 434 

Objections. 

11.  The  sufficiency  of  a  petition  to  state  a  cause  of  action  may 
be  challenged  in  the  appellate  court.  Sage  v.  City  of  Platts- 
mouth   558 
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AmmdmenU, 

12.  An  order  allowing  an  amendment  cannot  be  considered  tn 
the  reviewing  court,  where  the  only  record  presenred  is  that 
"leave  is  hereby  granted  the  plaintiff  to  amend  the  petition 
herein  by  interlineatlcm,  to  which  the  defendant  duly  ex- 
cepts.*'   Jtnhoff  V,  Richards 

13.  The  proceedings  on  motion  to  amend  a  pleading,  and  the 
amendment,  should  be  preserved  by  a  bill  of  exceptions 
where  the  order  allowing  the  amendment  is  to  be  attacked 
in  the  appellate  court.   Id, 

14.  Unless  there  appears  to  have  been  an  abuse  of  discretion  on 
part  of  the  trial  Judge,  his  refusal  to  grant  leave  to  amend  a 
pleading  to  conform  to  the  evidence  presents  no  ground  for 
reversal  in  the  appellate  court.   Id 691 

Nature  of  Action, 

15.  The  nature  of  an  action  is  not  alone  determined  by  the 
prayer  for  relief,  but  also  from  the  character  of  the  fftcts 
alleged.    Stephens  v.  Harding 659 

Answer. 

16.  All  facts  well  pleaded  in  an  answer,  not  denied  by  a  reply, 
are  taken  as  true.    Scfffleld  r.  Clark 711 

Motion  to  Strike, 

17.  A  motion  to  strike  out  portions  of  a  pleading  should  desig- 
nate with  particularity  the  averments  attacked.  Stuht  v. 
Stceesy  797 

Constrvction. 

18.  The  allegations  ot  a  petition  must  be  liberally  constraed. 
McArthur  v,  Clarke  Drug  Co 899 

Denmrrer. 

19.  A  party  who  stands  upon  a  general  demurrer  to  a  pleading 
thereby  admits  all  the  material  facts  averred.   Id, 

Statements  of  Bvidenoe. 

20.  The  court  may  overrule  a  motion  to  compel  a  party  to  make 
his  pleading  more  definite  and  certain,  where  an  order  sus- 
taining the  motion  would  require  statements  of  evidence 
rather  than  conclusions  of  fact.    Western  Union  Teiegraph  Co. 

V.  Wilhelm 910 

Pledfi^.    See  Chattel  Mortgages,  5. 

Equity  will  not  award  to  a  creditor  other  than  the  pledgee  a 
part  of  the  property  pledged,  solely  on  the  ground  that  the 
remainder  would  probably  be  sufficient  to  pay  the  debt  se- 
cured,    ^tna  Ins.  Co.  v.  Bank  of  Wilcox 544 

Police.    See  Arrest. 

Practice.    See  Courts,  1.    Judgments,  6.    Review,  50. 

1.  An  agreement  to  proceed  to  trial  subject  to  future  amend- 
ment of  the  pleadings  was  enforced,  though  the  praclice  was 
criticised.     Tecumseh  Nat,  Bank  v.  Harmon 282 
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2.  Where  defendant  has  not  appeared,  a  dismissal  by  plaintiff, 
as  provided  by  statute,  ends  the  case.    Sims  v.  Davis 720 

Prejudice.    See  CJourts,  1. 

PresumptioiiB.    See  Review,  37,  38. 

Principal  and  Agent.    See  Ck>NTBACT8, 2, 4.   Partnership,  2.    Rail- 
road Companies,  11.    Sales,  8. 

1.  An  agent  who  abused  his  trust  for  a  profit  at  his  principal's 
expense  can  only  be  relieved  of  liability  to  the  extent  to 
which  a  clear  preponderance  of  the  evidence  shows  that  he 
ought  to  be  relieved  in  view  of  his  dishonest  conduct.   Oliver 

V.  Ijarisxng 888 

2.  An  agent  who  sells  his  own  land  to  his  principal  under  gen- 
eral instructions  which  repose  a  special  trust  in  the  agent 
and  require  him  to  do  the  best  he  can  for  his  principal  may 
be  held  to  account  for  the  difference  between  the  real  value 
of  the  property  and  the  price  at  which  it  was  sold,  though 
the  principal  mortgaged  the  property  before  bringing  suit. 
Id, 

3.  Stockholders  represented  by  an  agent  who  was  for  three  years 
an  acting  director  and  a  stockholder  in  the  corporation,  Iteld 
chargeable  with  the  knowledge  possessed  by  him  in  respect  to 
the  affairs  of  the  corporation.  American  Building  d  Loan 
As8*n  V.  RainhoH 434 

4.  Evidence  held  to  sustain  a  finding  that  one  defendant  was  the 
agent  of  another  defendant,  and  that  the  former  acted  within 
the  scope  of  his  authority  in  making  representations  as  to 
the  amount  due  on  notes  and  mortgages  payable  to  both. 
Brown  v.  Eno 638 

5.  The  apparent  authority  of  an  agent  which  will  bind  his  prin- 
cipal is  such  authority  as  the  former  appears  to  have  by  rea- 
son of  his  actual  authority.   Id. 

6.  Authority  to  sign  an  agreement  to  arbitrate  cannot  be  in- 
ferred from  acts  as  special  agent  having  no  reference  to  such 
arbitration  or  the  subject-matter  therein  contemplated.  Man- 
ufacturers d  Buildcrft  Fire  Ins,  Co,  v,  Mullen 620 

7.  Power  of  an  agent  to  delegate  to  another  authority  requiring 
the  exercise  of  special  skill,  judgment,  or  discretion.  Home 
Fire  Ins,  Co,  v,  Oarbacz 827 

Principal  and  Surety.    See  Judgments,  4. 

1.  Negligence  or  carelessness  of  the  county  board  in  the  exami- 
nation and  settlement  of  the  accounts  or  report  of  the  county 
treasurer  is  not  a  defense  available  to  the  sureties  of  the 
treasurer  in  a  suit  to  recover  funds  which  he  failed  to  turn 
over.    Bush  v.  Johnson  County 2 

2.  Where  the  bond  of  a  county  treasurer  is  conditioned  for  the 
faithful  performance  of  the  duties  of  his  office,  the  responsi- 
bility of  the  sureties  is  the  same  as  that  of  their  principal.  Id, 
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8.  Additional  sureties,  by  signing  a  county  treasurer's  bond 
after  its  approval  without  the  knowledge  and  consent  of  i  he 
original  sureties,  release  the  latter  from  future  liability  on 
the  bond  and  become  liable  thereon  for  any  subsequent  de- 
fault of  the  principal.    Stoner  v.  Keith  County 280 

4.  Sureties  of  a  county  treasurer  are  released  by  a  material  al- 
teration of  the  bond  without  their  knowledge  and  consent. 
Id. 

6.  Where  the  bond  of  a  county  treasurer  has  been  signed  by  ad- 
ditional sureties  during  his  term  of  office  and  an  additional 
bond  given  and  approved,  all  the  sureties  may  be  joined  as 
defendants  in  a  suit  on  the  bonds  for  a  default  at  the  close  of 
the  term.  Id 281 

Probate  Courts.    See  Cori{T8,  3. 

Publication.    See  School-Landb. 

Quieting  Title.    See  Lift  Pen  den  b. 

In  an  action  quia  timet  the  rights  of  the  litigants  may  be  de- 
termined and  a  decree  rendered  assigning  the  title  to  the 
realty,  or  any  part  of  it,  to  the  party  entitled  thereto.  Dolen 
V.  Black 688 

Quo  Warranto. 

An  owner  of  lands  illegally  included  within  the  boundaries  of  a 
village  may  maintain  quo  warranto  to  determine  the  validity 
of  the  incorporation.    State  v.  Mote 68& 

Bailroad  Companies. 

1.  Evidence  held  insufficient  to  sustain  the  judgment  for  a 
plaintifT  who  sued  for  the  value  of  a  horse  killed  on  defend- 
ant's track.     Grand  Island  d  W.  C.  R.  Co.  t?.  Phipps 483 

Infury  to  Passenoer, 

2.  The  right  of  plaintifT  to  recover  by  showing  he  was  injured 
through  the  operation  of  the  railroad  while  a  passenger  on 
the  company's  train  can  only  be  defeated  by  proof  thai  the 
injury  resulted  from  his  criminal  negligence  or  from  his  vio- 
lation of  a  rule  of  the  company.    Chicago,  B.  d  Q.  R.  Co,  i?. 

Hague    97 

Fremont,  E.  rf  M.  V.  R.  Co.  v.  French 688 

Negligence.    Evidence. 
8.  Evidence  of  a  high  rate  of  speed  of  a  train  outside  of  cities 
and  villages  will  not  alone  establish  negligence.    MisHouri  P, 

R.  Co.  V.  Hansen 232 

Omaha  A  R.  \.  R.  Co.  v.  Krayenbuhl 5S8 

Omaha  d  R.  V.  R.  Co.  v.  Talbot 628 

4.  The  mere  running  of  a  train  behind  schedule  time  is  not  evi- 
dence of  negligence.    Omaha  d  R.  F.  R.  Co.  v.  Talbot 628 

6.  Failure  to  give  the  highway-signals  required  by  statute  is 
evidence  of  negligence.   Id. 
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6.  A  jury  should  not  be  Instructed  to  consider  whether  high- 
way-signals were  given,  in  determining  whether  the  train 
was  in  other  respects  negligently  operated.    Omaha  d  R.  V. 

R.  Co.  V.  Krayenhuhl 653 

7.  One  injured  at  a  railroad  crossing  cannot  recover  for  failure 
of  the  company  to  give  a  statutory  highway-signal  unless  he 
shows  that  the  company's  negligence  was  the  proximate  cause 

of  the  injury.    Omaha  d  R.  Y.  R.  Co.  v.  Talbot 628 

Fires.    Value  of  Trees. 

8.  In  a  suit  against  a  railroad  company  for  negligently  setting 
out  fire  which  destroyed  trees  on  plaintiff's  land  the  measure 
of  damages  is  the  damage  to  the  trees.    Kansas  City  d-  O.  R. 

Co.  x\  R4)ffers 654 

9.  In  ascertaining  damages  to  trees  injured  by  fire  the  inquiiy 
should  not  be  confined  to  the  value  of  the  trees  before  the  in-^ 
jury,  but  should  extend  to  the  difference  in  value  before  and 
after  the  fire.    Id. 

10.  In  a  suit  against  a  railroad  company  for  setting  out  fire  which 
spread  to  lands  of  plaintiff  and  destroyed  trees,  testimony 
that  in  estimating  their  value  he  considered  what  they  were 
worth  to  him  as  ornamental  trees  and  as  adding  value  to  his 
land,  was  properly  admitted.   Id 663 

Accident  at  Crossing. 

11.  A  driver  in  a  wagon  containing  another  occupant  was  the 
agent  of  the  latter  so  as  to  charge  him  with  the  negligence 
of  the  driver  in  failing  to  look  and  listen  before  driving  upon 

a  railroad  track.    Omaha  d  R.  V.  R.  Co.  v.  Talbot 627 

12.  A  railroad  crossing  is  a  place  of  danger,  and  persons  to 
whom  negligence  may  be  imputed  are  bound  to  take  not  ce 

of  that  fact.     Id 628 

13.  Where  the  failure  of  a  traveler  on  a  highway  to  exercise  or- 
dinary care  when  approaching  a  railroad  crossing  contrib- 
utes to  his  injury  in  a  collision  with  an  engine,  he  cannot 
recover  for  the  injury.   Id. 

Rape.    See  Statutes,  3. 

BAtification.    See  Pabtnership,  2.    PniNCiFAii  and  Aobnt,  2. 

Receivers.    See  Review,  45,  46. 

Evidence  hrfrl  not  to  justify  the  overruling  of  a  motion  to  vacate 
the  appointment  of  a  receiver  to  wind  up  the  affairs  of  a 
bank.    Neitsel  v.  Lyons 892 

Records.    See  Mortgages,  8. 

Recusation.    See  Courts,  1. 

Reference.  • 

BSvidence  h^ld  sufficient  to  sustain  the  findings  of  a  referee. 
Fitzgerald  r.  Fitzgerald  d  MaUory  Construction  Co 386 

Regiatration.    See  Deeds,  1. 
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B«l0M«  and  Discharge. 

The  release  by  a  payee  of  one  joint  obligor  releases  the  other  . 
Rciifleld  r.  Clark 711 

Remittitur.    See  Damages,  4. 

Bents.    See  Tenancy  in  Ck>KMON. 

Beplevin.    See  Review,  19. 

1.  It  is  a  good  defense  to  prove  title  and  right  of  possession  in 

a  third  person.    Fuller  v.  Brownell 145 

2.  In  an  action  of  replevin  against  a  constable  who  held  the 
property  under  a  writ  of  attachment,  he  cannot  Justify  on 
the  ground  that  the  attachment  plaintiff  had  an  independent 
lien  upon  the  property  prior  to  the  attachment.  JSToucfc  r. 
Linn  228 

8.  Where  plaint IfT  took  the  property  under  the  writ,  he  cannot, 
by  dismissing  the  action,  prevent  defendant  from  having  the 
right  to  possession  determined  in  the  suit.    Vosr  r.  Muilv 602 

4.  A  creditor  may  not  possess  himself  of  his  debtor's  property 
in  the  hands  either  of  the  debtor  or  the  latter's  purchaser 
and  plead  the  indebtedness  in  defense  of  such  possession. 
Kingsletf  r.  McOnnc 813 

5.  One  who  sold  goods  on  condition  of  immediate  payment  can- 
not, upon  default,  possess  himself  of  the  same  quantity  of 
similar  goods  with  which  the  goods  sold  have  been  commin- 
gled with  his  consent.    Id. 

6.  Under  a  general  denial  defendant  may  introduce  any  matter 
which  is  a  defense  to  plaintiff's  caise  of  acticm.  Bent  v. 
Stewart  860 

7.  Where  the  value  of  the  property  is  alleged  in  the  petition  and 
specifically  admitted  in  the  answer,  proof  of  value  is  unnec- 
essary.   Id. 

Beporters.    See  Stenoobaphers. 

Bescission.    See  Contracts,  7-12.    Vendor  and  Vkndee,  6. 

Bes  Judicata.    See  Review,  39,  40. 

1.  A  judgment  is  binding  upon  the  parties  and  their  privies,  as 

to  the  issues  adjudicated.    Fuller  v.  Brownell 145 

2.  A  judgment  is  conclusive  upon  the  parties  and  their  privies, 

and  cannot  be  attacked  collaterally.     Stenbcrtf  r.  state 300 

Douglas  County  v.  Keller 317 

8.  The  mere  dismissal  of  an  action  and  a  publication  by  plaint- 
iff that  he  did  wrong  in  bringing  the  suit  cannot  be  shown  in 
bar  of  a  subsequent  suit  upon  the  same  cause  of  action.  Oli- 
ver V.  LanMng 339 

Bestraining  Order.    See  Injttnction,  7-10. 
Betrazit.    See  Res  Judicata,  8. 

Beview.     See  Courts,  2.     Criminal  Law,  2.     Injttnction,  9-11. 
Pleading,  5.    Trial. 
L  The  legislature  has  no  authority  to  impose  a  penalty  of  five 
per  cent  upon  affirmance  of  a  judgment.    Cohum  r.  Wat9on. .  258 
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2.  By  filing  a  petition  In  error  a  party  waives  his  right  to  have 
the  case  reviewed  upon  appeal.    Thoman  v.  Churchill 266 

3.  An  adverse  ruling  upon  a  request  to  give  an  immaterial  in- 
struction is  not  a  ground  of  reversal,    ynnnan  v.  Ryne 362 

4.  The  sufficiency  of  a  petition  to  state  a  cause  of  action  may  be 
challenged  in  the  appellate  court.  Sage  v.  City  of  Plattsmouth,  668 

5.  Questions  not  raised  below  will  be  disregarded.*  Fuller  v. 
Cunningham i 867 

6.  Where  the  record  fails  to  present  a  question  of  law  or  fact, 
the  Judgment  may  be  affirmed.    Jacobs  v.  Si.  Joseph  Milling 

Co 898 

AMsigntnents  of  Error. 

7.  An  assignment  of  error  as  to  a  group  of  instructions  given 
may  be  overruled  in  the  appellate  court  when  one  of  them 

is  found  to  be  correct.    Fairfield  v,  Kern 254 

Vewman  t*.  Ryne 862 

lAnk  V.  Connell 585 

Woodicorth  V.  Parrott 676 

Mengedoht  v.  Van  Dom \ 882 

Western  Union  Telegraph  Co.  r.  Wilhelm 913 

8.  An  assignment  of  error  as  to  the  refusal  to  give  a  group  of 
instructions  may  be  overruled  in  the  appellate  court  when  it 
is  found  that  one  of  them  was  properly  refused.    Unland  v. 

Garton 203 

Neumian  v,  Ryne  . . .  t 362 

Link  V.  Connell 586 

Woodicorth  r.  Parrott 675 

9.  Error  in  the  form  of  submitting  an  issue  of  fact  to  a  Jury  in 
an  equity  case  is  not  available  in  absence  of  an  exception 
and  an  assignment  of  error  attacking  the  Judgment  on  that 
ground.    Hay  v.  Miller 156 

10.  To  present  for  review  the  rulings  on  evidence,  the  particular 
rulings  complained  of  must  be  referred  to  in  the  petition  in 
error.    Coburn  v.  Watson 258 

11.  An  assignment,  "errors  at  law  occurring  at  the  trial  and  duly 
excepted  to/'  does  not  present  for  review  the  correctness  of 
rulings  on  evidence.    Imhoff  v.  Ridhards 591 

Bill  of  Exceptions. 

12.  Where  the  bill  of  exceptions  shows  that  material  evidence 
has  been  omitted  therefrom,  the  Judgment  below  will  not  be 
reversed  on  account  of  the  insufficiency  of  proof,    storz  r. 

Finklestein  28 

Warner  v.  Hutchins t 672 

13.  Where  the  only  questions  for  review  relate  to  the  evidence, 
the  Judgment  will  be  affirmed  in  absence  of  a  bill  of  excep- 
tions.   Winters  r.  Means 333 

McKenna  v.  Dietrich  483 

14.  A  question  involving  an  examination  of  the  bill  of  excep- 
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tloiiB  cannot  be  considered  after  the  bill  bas  been  qnadied. 
Reed  v.  Rice  5M 

15.  An  order  overniMng  a  motion  necesaarily  supported  by  evi- 
dence will  be  disregarded  where  the  evidence  has  not  been 
preserved  by  a  bill  of  exceptions.    First  Nat.  Bank  of  Madison 

V.  Carson 7^3 

16.  Affidavits  used  in  evidence  below,  to  be  available  upon  re- 
view, must  be  embodied  in  a  bill  of  exceptions.  Norfolk  Nat. 
Bank  v.  Job 774 

Eridetwe. 
17.  The  judgment  should  not  be  disturbed  where  the  only  ques- 
tion presented  is  one  of  fact  as  to  which  the  evidence  is  con- 
flicting.   Smith  V.  Smith 21 

Fuller  V.  Pauley 159 

Louis  V.  Union  P,  B,  Co l&l 

Fairfield  r.  Kern 254 

Baylis  v.  Parmele 619 

Woodworth  V.  Parrott 675 

City  of  Omaha  v,  Coomhe S79 

Kerr  v.  ComeU 8S5 

Kroehler  v.  Long 889 

18.  A  judgment  supported  by  sufficient  evidence  should  be  af- 
firmed where  questions  of  fact  only  are  presented.    Hay  r. 

Miller  156 

Ayers  v.  Tenney 722 

Fuller  r.  Cunningham 857 

Armstrong  r.  Wood 897 

19.  Judgment  for  defendant  reversed  because  not  supported  by 
sufficient  evidence  in  a  suit  against  a  sherifT  for  property 
wrongfully  held  under  an  attachment.    Holland  v.  Sharp 131 

20.  Where  a  motion  to  discharge  an  attachment,  because  plaint- 
iff's affidavits  are  untrue,  is  heard  on  conflicting  evidence,  the 
ruling  on  the  motion  will  not  be  disturbed  unless  it  is  clearly 
against  the  weight  of  evidence.    Nebraska  Molinv  Plow  Co.  r, 

Klingman 204 

Oencva  Nat.  Bank  v.  Bailor 866 

21.  The  admission  of  immaterial  evidence  is  not  ground  for  re- 
versal where  the  verdict  could  not  have  been  different  had 
the  objectional  evidence  been  excluded.  Farmers  Loan  d 
Trust  Co.  V.  Memminger 17 

22.  A  ground  of  complaint  is  not  presented  by  the  refusal  of  the 
court  to  make  a  flnding.  where  no  sufficient  evidence  was 
offered  to  support  it.    Frank  v.  Scoville 169 

28.  Where  evidence  excluded  under  a  general  objection  was  for 
any  reason  properly  excluded,  the  ruling  will  not  be  reversed 
because  the  objection  was  too  general.    Imhoff  r.  Richards. . .  591 

24.  Where  the  evidence  <m  a  motion  is  so  confusing  that  it  can- 
not be  determined  whether  there  was  error  in  overruling  it, 
the  ruling  will  be  sustained.    Haley  t?.  McCarty 888 
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Final  Orders. 
25.  A  final  Judgment  is  necessary  to  entitle  a  i^arty  to  review  the 

ruling  below  on  an  interlocutory  motion.    Sims  v.  Davis 720 

E6.  There  cannot  be  a  review  before  the  entry  of  a  final  order 
below.    Reynolds  v.  City  of  Tccumseh 785 

27.  An  order  opening  a  Judgment  and  permitting  an  answer  to 
be  filed  cannot  be  reviewed  until  after  the  entry  of  a  final 
Judgment    Merle  d  Heaney  Mfg.  Co.  v.  Walliioe 886,  887 

28.  An  order  of  a  district  court  setting  aside  the  Judgment  of  a 
county  court  as  erroneous  may  be  reviewed  in  the  supreme 
court,  before  the  final  disposition  of  the  original  case  in  the 
district  court    Dane  County  Bank  v.  Oarrett 916 

Issues. 

29.  A  cause  should  be  tried  in  an  appellate  court  with  the  issues 
unchanged,  except  as  to  matter  arising  after  the  trial  below. 
Cohbcy  V.  Buchanan 391 

80.  Upon  appeal  to  the  district  court,  the  rule  restricting  the  par- 
ties to  the  issues  raised  below  must  be  invoked  in  framing 
the  issues.    First  Nat.  Bank  of  Madison  r.  Carson 763 

Jurisdiction. 
31.  An  appellate  court  acquires  no  Jurisdiction  of  the  subject- 
matter  where  the  tribunal  or  body  from  which  the  appeal 

was  taken  had  none.    8tenberg  v.  State 300 

Douglas  Cwmty  v.  Keller 817 

Best  V.  Stewart : 860 

32.  Upon  motion  to  dismiss  appeal  from  a  mere  Judgment  for 
costs,  an  order  of  the  district  court  remanding  the  case  to  the 
county  court  for  final  Judgment  held  ineffective,  where  the 
county  Judge  acted  within  the  Jurisdiction  of  a  Justice  of  the 
peace.    Best  v.  Stewart  860 

33.  A  Judgment  of  a  county  court  rendered  pursuant  to  an  in- 
valid order  of  the  district  court  remanding  a  case  for  final 
Judgment  held  void.    Id. 

New  Trial. 

34.  Objections  to  competency  of  Jurors  not  raised  by  motion  for 
new  trial  will  be  disregarded  in  the  appellate  court.  Menge- 
doht  V.  Van  Dom 880 

Obfections.    Parties. 

35.  Objection  that  plaintiff  has  not  sued  in  his  full  Christian 
name  may  be  made  in  the  district  court  on  appeal.  Small  v. 
Sandall  318 

36.  Parties  who  resisted  a  motion  below  on  its  merits  and  failed 
to  object  on  the  ground  that  it  was  not  filed  by  a  party  to  the 
suit,  waived  the  right  of  objection  on  that  ground  in  a  pro- 
ceeding to  review  the  ruling  on  the  motion.    Neitzel  v.  Lyon**,  892 

Presumptions. 
87.  It  will  be  presumed  that  the  proceedings  below  are  regular,  in 
absence  of  a  record  showing  the  contrary.    American  Invest- 
ment Co.  V.  McGregor 779 

66 
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88.  Upon  a  record  which  shows  the  filing  of  a  bill  of  particulars 
before  a  justice  of  the  peace,  a  demand  for  judgment,  and  de- 
fendant's admission  of  the  indebtedness  alleged  with  a  re- 
quest for  judgment  therefor,  it  will  be  presumed  that  plaintift 
assented  to  the  judgment,  where  he  procured  an  execution. 
Spaulding  v.  Johnson 830 

Stare  DecUts. 

39.  The  determination  of  a  question  presented  in  reyiewing  pro- 
ceedings below  becomes  the  law  of  the  case.  Cdlmm  v,  Wat- 
son     258 

40.  Decisions  upon  points  involved  in  a  former  hearing  beccHue 
the  law  of  the  case,  and  will  not,  as  a  rule,  be  re-examined. 
Fuller  V.  Cunningham  867 

SupertteflcaH,     Divorce,     Receivers. 

41.  The  penalty  of  a  supersedeas  bond  for  appeal  from  a  decre? 
awarding  alimony  must  be  double  the  amount  of  the  decree, 
and  the  bond  must  be  conditioned  according  to  subd.  1,  sec. 
677.  of  the  Code.    State  v.  Cornish 614 

42.  Neither  the  district  court  nor  the  judge  thereof  has  power  to 
fix  the  penalty  of  a  bond  given  to  supersede  a  decree  for  al  - 
mony,  the  amount  being  fixed  by  statute.   Id. 

48.  An  appeal  does  not  operate  as  a  supersedeas  except  as  pro- 
vided by  statute,    name  Fire  Ins.  Vo.  r.  Dutvher 75 > 

44.  In  a  case  not  provided  for  by  statute  the  court  may,  in  its 
discretion,  allow  a  supersedeas  upon  conditions  which  it  may 
affix  for  the  protection  of  the  parties.    Id, 

46.  The  appointment  of  a  receiver  in  aid  of  foreclosure  proceed- 
ings is  not  an  order  directing  the  delivery  of  possession  of 
realty  within  the  meaning  of  subd.  3,  sec.  677,  of  the  Code, 
relating  to  appeal  bonds.   Id. 

46.  An  order  appointing  a  receiver  pendente  lite  cannot  be  super- 
seded as  a  matter  of  right  during  the  pendency  of  an  appeal 
from  that  order.   Id, 

Transcripts. 

47.  Where  the  record  shows  that  a  reply  was  filed,  defendant  will 
not  be  heard  to  inslet  that  his  answer  should  be  taken  as  true 
because  of  his  failure  to  have  the  reply  copied  into  the  trans- 
cript.   Lewis  Investment  Co.  v.  Boyd 604 

48.  One  cannot  urge  on  appeal  that  he  was  entitled  to  judgment 
on  pleadings  omitted  from  the  transcript.   Id. 

49.  The  transcript  for  review  imports  verity  and  cannot  be  im- 
peached by  counsel,  in  a  brief.  Id. 

60.  Where  appellant  neglects  to  file  in  the  district  court  a  trans- 
cript of  his  appeal  from  the  inferior  court  within  thirty  c'a  s, 
appellee  may  file  one,  or  utilize  one  filed  out  of  time  by  ap- 
pellant, and  move  to  dismiss  the  appeal  under  sec.  1011  of  the 
Code.    8choonov€r  v.  Saunders 4C3 

51.  The  ruling  below  on  a  motion  cannot  be  reviewed  upon  a 
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record  containing  neither  the  motion  nor  the  proof  in  sup 

port  of  it.    Hudson  v.  Pennock ^59 

52.  The  district  court  does  not  acquire  jurisdiction  of  a  proceed- 
ing in  error  from  the  county  court  unless  the  transcript  for 
review  is  filed  within  a  year  from  the  rendition  of  the  Judg- 
ment assailed.    Dane  County  Bank  v,  Garrett 91S 

Witnesses, 
18.  That  the  greater  number  of  witnesses  testified  in  favor  of 
the  party  against  whom  the  verdict  was  rendered  is  not  a 
ground  for  reversal.    Fremont,  E,  d  M.  V.  R,  Co,  v,  French 689 

Bales.    See  Trover  and  Conversion,  4,  6. 

1.  A  sale  of  intoxicating  liquors  is  void  when  knowingly  made 
for  the  purpose  of  enabling  the  buyer  to  resell  them  in  vio- 
lation of  law,  the  seller  participating  in  the  unlawful  traffic. 
Storz  V.  Finklestein 27 

2.  A  purchaser  of  personalty  may  surrender  possession  to  a 
third  person  claiming  it;  but  to  recover  damages  from  the 
seller  the  purchaser  must  prove  that  such  third  person  had  a 
paramount  title.    Hanna  v.  Buckley 127 

3.  An  agreement  whereby  a  manufacturer  authorized  a  mer- 
chant to  sell  tobacco  at  a  fixed  price  for  a  certain  commission 
on  all  sales  made,  the  latter  being  required  to  guaranty  pay- 
ment for  the  tobacco  and  to  execute  notes  therefor,  held  a 
contract  of  sale  and  not  a  contract  of  agency.  Mack  v.  Drum- 
mond  Tobacco  Co 397 

4.  A  conveyance  of  chattels  at  a  certain  price,  with  a  provision 
that  the  buyer  may,  upon  failure  to  resell,  return  them,  is  a 
contract  of  sale  with  an  option  to  rescind,  and  not  a  contract 

of  brokerage.    Houck  v.  Linn 227 

5.  A  warranty  is  sufficient  if  the  language  used  by  the  seller 
amounts  to  an  undertaking  or  assertion  that  the  article  sold 
is  as  represented,  though  he  did  not  use  the  word  "warrant." 
Unland  v,  Chirton 202 

€.  Whether  the  seller's  statement  was  intended  as  a  warranty 
or  as  an  expression  of  opinion  concerning  the  property  sold 
is  a  question  of  fact  for  the  jury.  Id, 

7.  Verdict  for  plaintiff  in  a  suit  for  the  price  of  a  harvesting 
machine  held  to  be  supported  by  sufficient  evidence,  where 
defendant  pleaded  a  breach  of  warranty.  Woodworth  v.  Par- 
'•oW  676 

8.  In  an  action  to  recover  the  purchase  price  of  cattle  the  evi- 
dence was  held  sufficient  to  sustain  a  verdict  for  plaintiff. 
Lowe  V,  Vauffhan g5j 

9.  Verdict  for  plaintiff  held  sustained  by  sufficient  evidence  in 
a  suit  for  a  balance  of  the  purchase  price  of  wheat,  where  the 
weight  or  quantity  was  In  issue.    Beckman  v,  Birchard 805 

10.  An  unconditional  delivery  of  goods  by  seller  to  buyer  with- 
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out  exacting  payment  passes  title  and  walTes  condition  for 
payment  on  delivery.    Kingsley  v,  McOretc 812 

11.  Unsecured  general  creditors  of  seller  cannot  be  heard  to  as- 
sert a  right  which  he  may  possess  to  rescind  his  sale  for 
fraud.    Id 813 

12.  One  seeking  to  reclaim  goods  sold  on  condition  of -immediate 
payment  is  limited  to  a  reclamation  of  the  goods  by  him 
sold.   Id, 

13.  A  mortgagee  of  a  conditional  purchaser  in  posseEsion  oC 
chattels  in  not  a  purchaser  within  the  meaning  of  sec.  26,  ch. 
32.  Comp.  Stats.,  and  the  rights  of  the  conditional  seller  are 
paramount  to  mortgagee's.  McCormick  Harvesting  Machine 
rv>.    r.    CaHrH 849 

School-Lands. 

Section  16,  ch.  80.  art.  1,  Comp.  Stats.,  providing  that  forfeiture 
of  school-land  leases  held  by  non-residents  may  be  entered 
after  ninety  days  from  date  of  published  notice,  means 
ninety  days  from  the  completion  of  the  publications,  and 
forfeitures  entered  within  a  shorter  time  are  ineffective. 
State  r.  Hrnton  488 

Secretary  of  State.    See  Ei.kctioxs. 

Set-Oif  and  Counter-Clalm.    See  County  Trkasubers.  10. 

1.  In  a  suit  upon  a  supersedeas  bond  against  the  principal  and 
sureties,  a  legal  claim  due  from  plaintiff  to  the  principal  may 

be  pleaded  as  a  set-off.     Van  Etten  r.  Kosters 152 

2.  A  court  of  equity  may  allow  a  proper  set-off  in  a  case  not 

provided  for  by  statute.    Slrnfterff  v.  State 300 

Dfmglas  County  r.  Keller 317 

3.  The  provision  of  the  Code  relating  to  set-offs  authorizes  such 
defenses  to  be  interposed  before,  but  not  after,  judgment.  Id, 

Sheriffs  and  Constables.    See  Abrrst.    Replevin,  2.    Trover  and 
Conversion,  3. 

Sheriffs'  Deeds.    See  Deedh,  1. 

Specific  Performance.    See  Vendor  and  Vendee,  4. 

Where  parties  have  made  time  of  the  essence  of  a  contract  for 
the  sale  of  land,  equity  will  refuse  to  enforce  specific  per- 
formance in  favor  of  a  party  in  def anlt  unless  strict  perform- 
ance has  been  waived.    Brown  v.  Ulrich 409 

Stare  I>eci8is.     See  Review,  39,  40. 

State  and  State  Officers.    See  Elections,  1,  8. 

Statute  of  Frauds.     See  Lu  kxhk. 

1.  A  parol  agreement  by  a  grantee  to  reconvey  land  to  his 
grantor  is  within  the  statute  of  frauds  and  does  not  create 

an  express  trust  in  favor  of  the  latter.    Thomas  v,  Churehill. .  266 

2.  It  is  not  necessary  that  Uie  existence  of  a  parol  omitract  he 
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denied  in  pleading  in  order  to  render  the  defense  of  the  sUt- 
ute  of  frauds  available;  but  the  pleader  may  admit  the  con- 
tract and  yet  plead  and  insist  upon  the  statute  and  its  appli- 
cation.   Id. 

3.  The  failure  to  object  to  the  introduction  of  evidence  of  a 
parol  agreement  to  reconvey  land  will  not  amount  to  a 
waiver  of  the  right  to  invoke  the  statute  of  frauds,  where 
the  statute  has  been  properly  pleaded  as  a  defense.   Id. 

4.  Where  one  requested  an  adjoining  proprietor  to  build  a  party 
wall  half  on  the  land  of  each,  and  promised,  after  the  wall 
had  been  constructed,  to  pay  one-half  the  cost,  the  ci8>  is 
not  within  the  statute  of  frauds  and  recovery  may  be  had 
upon  the  promise,    f'ttuht  i\  Sweeay 767 

Statute  of  Limitations.    See  Limitation  of  Actions. 

Statutes.    See  Constitutional  Law.   School-Lands.   Table,  ante, 
p.  Ivli. 

1.  So  much  of  the  act  of  March  31,  1887,  amending  sec.  85  of  the 
Code,  as  makes  a  lis  pendens  constructive  notice  of  the  action 
to  the  holders  of  prior  incumbrances  or  conveyance?,  is  void 
as  being  in  violation  of  sec.  11,  art.  3,  of  the  constitution. 
Sheasley  v.  Keens 64 

2.  Where  there  Is  a  conflict  between  a  law  as  publishf  d  and  th3 
original  enrolled  act,  the  latter  controls.    Bruce  r.  St  ite 570 

3.  Chapter  105,  Session  Laws  of  1887,  is  a  valid  amendment  of 
sec.  12,  Criminal  Code,  relating  to  rape,  though  the  repealing 
clause  in  the  published  act  purports  to  repeal  sec.  11  instead 
of  sec.  12  as  theretofore  existing,  the  enrolled  act  disclosing 
that  original  sec.  12  was  In  fact  repealed.    Id. 

4.  Section  49,  act  of  February  27,  1879  (Comp.  Stats.,  sec.  49,  ch. 
19).  relating  to  stenographers,  is  unconstitutional  and  void 
as  amending  sec.  5,  act  of  February  19,  1877,  without  referring 
thereto  in  the  title,  or  repealing  that  section.   Morgfin  v.  Stitr,  798 

5.  Section  11,  art  3  of  the  constitution,  relating  to  amendment  % 
does  not  apply  to  an  act  complete  in  itself.    State  v.  Moorr. . .  870 

6.  It  is  only  where  two  statutes  are  so  repugnant  to  each  other 
both  cannot  be  enforced  that  the  prior  one  Is  repealed  by  im- 
plication.   Id. 

7.  The  act  of  1891  (Session  Laws,  p.  272),  authorizing  the  or- 
ganization of  mutual  insurance  companies,  contains  but  a 
single  subject,  which  is  fairly  expressed  in  its  title.    Id. 

8.  The  act  of  1891  (Session  Laws,  p.  272),  authorizing  th?  or- 
ganization of  mutual  insurance  companies,  is  comrlcLe  n 
itself  and  not  inimical  to  the  constitutional  provision  (sec. 
11,  art.  3)  forbidding  the  amendment  of  prior  statutes  with- 
out repealing  them.   Id. 

9.  The  unconstitutionality  of  a  portion  of  a  statute  does  not 
invalidate  the  remainder,  where  the  different  par^s  are  sepa- 
rable.   /(/. 
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Steam-Thr«sli6TS.    See  Neoligence,  II 

Stenographers. 

Section  49,  ch.  19,  Comp.  StaU.,  containing  a  provision  requiring 
stenographers  to  furnish  free  of  charge  in  certain  cases  a 
copy  of  the  evidence,  is  unconstitutional.    Morgan  v.  State. . .  798 

Street  BailwaTS. 

Whether  the  act  of  a  pers<m  in  attempting  to  hoard  a  mov'ng 
street  car  is  negligence  is  generally  a  fact  to  be  determined 
by  the  jury.    Otnaha^  Street  R.  Co,  r.  Martin 66 

Subrogation.    See  Taxation,  4. 

Subscriptions.    See  Buii/DHvo  anv  Loan  Associations,  1,  4.    Cox- 
tracts,  2,  4,  5. 

Supersedeas.    See  Injunction,  9-11.    Review,  41-46. 

Supreme  Court.    See  Coubts,  7. 

Surface  Water. 

1.  One  may  defend  his  premises  against  surface  water  by  dike 
or  embankment,  but  is  liable  for  damages  where  he  negli- 
gently or  unnecessarily  constructs  an  embankment  and  over* 
flows  the  land  of  an  adjoining  proprietor.    CItff  of  Kearney  v, 

ThemansoH  74 

Jaoohaon  x\  Tan  Boening 80 

2.  One  inay,  by  barriers  or  otherwise,  protect  his  land  from 
surface  water,  and  for  injuries  occasioned  to  others  from  a 
proper  exercise  of  that  right  he  is  not  responsible.  Jacobwn 

r.  Van  Horning 80 

3.  One  should  not  accumulate  surface  water  on  his  laTid  and  by 
means  of  a  ditch  discharge  it  in  a  volume  upon  the  land  of 
another.   Id. 

(Ulmore  r.  Armnirong 95 

4.  In  the  absence  of  negligence,  one  deflect'ug  surface  water  by 
the  proper  use  or  improvement  of  his  land  is  not  liable  for 
resulting  damage  to  a  neighbor.    Churchill  r.  Becthe 87 

Taxation.   See  Adverse  Possess  ion,  1.   Municipal  Corpohations.  4. 

1.  Taxes  assessed  on  personalty  are  a  lien  from  and  af  er  the 
delivery  of  the  tax  list  to  the  county  treasurer.    Farmrm  Loan 

<€  TruHt  Co.  V.  Mcmminger 17 

2.  The  lien  of  taxes  on  personalty  is  paramount  to  the  lien  of  a 
chattel  mortgage  executed  after  the  delivery  of  the  tax  list 
to  the  county  treasurer.   Id. 

8.  A  county  treasurer's  deed  is  invalid,  either  with  or  without 
a  seal.    Frank  v.  f<coville 169 

4.  The  holder  of  a  tax  deed  which  is  invalid  for  want  of  a 
seal,  or  for  want  of  statutory  authority  for  a  seal,  is  entitled 
to  reimbursement  for  the  taxes  paid  upon  his  purchase  and 
for  subsequent  taxes  properly  paid;  and  he  may  be  subro- 
gated to  the  rights  of  the  public  in  the  tax  liens.   Id, 
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6.  The  holder  of  a  tax-sale  certificate  may  foreclose  his  lien 
when  the  treasurer's  deed  is  invalid  by  reason  of  irregular 
proceedings,  but  this  rule  cannot  be  invoked,  where  the  pur- 
chaser alleges  in  his  petition  that  the  treasurer  made  the  i  ale 
without  authority  of  law  and  without  Jurisdiction.  Leditich 
V.  Gannell 172 

Telegraph  Companies.    See  Damages,  6. 

Tenancy  in  Common. 

A  tenant  in  common  who  alone  occupies  the  property  and  holds 
possession  adversely  as  sole  owner,  or  excludes  his  co-tenant 
from  the  enjoyment  of  the  premises,  is  liable  to  the  latter  for 
rents  and  profits.    Names  v.  Names 701 

Tenants.    See  Easements,  2. 

Tender. 

In  order  to  make  a  tender  available  it  must  be  on  such  terms 
that  the  creditor  may  receive  it  without  compromising  his  - 
right  to  recover  more.    Beckman  v.  Birchard 807 

Transcripts.    See  Evidence,  23.    Review,  47-52. 

Treasurers.    See  County  Treasurers. 

Trial.    See  Criminal  Law.    Instructions.    JruoMEXTS,  8.    Plead- 
ing, 7,  8.    Review,  22-24.    Witnesses. 

1.  The  admission  of  immaterial  evidence  in  a  cause  tried  to  a 
jury  is  not  ground  for  reversal,  where  it  had  no  effect  on  the 
result.    Farmers  Loan  d  Trust  Co.  v.  Memminuer 17 

2.  Where  prejudice  would  prevent  an  impartial  trial,  a  pa  ty  or 
his  counsel  may  apply  to  the  Judge  before  whom  the  case 
would  naturally  come  on  for  hearing,  for  a  trial  before  an- 
other Judge.    Le  Hone  r.  ^tutc 105 

3.  In  a  suit  on  a  bank  deposit  the  court  erred  in  failing  to  sub- 
mit the  issue  of  payment  raised  by  an  amended  answer  filed 
after  the  trial,  where  evidence  on  that  issue  was  admitted 
under  an  agreement  by  plaintiff  in  open  court  to  allow  de- 
fendant twenty  days  to  amend  its  answer  "in  any  manner" 
with  the  same  effect  as  if  presently  filed.     TeeumHeh  Nat.  Bauk 

r.  Harmon 222 

Verdicts. 

4.  It  is  error  to  direct  a  verdict  for  defendant,  where  the  evi- 
dence is  sufficient  to  warrant  a  finding  and  Judgment  for 
plaintiff.    Van  Etten  v.  Edwards 25 

5.  Verdict  set  out  in  opinion  held  sufficient  in  form  and  sub- 
stance to  sustain  the  Judgment.    Link  r.  Connell 575 

6.  A  verdict  responding  to  all  the  issues  should  not  be  rejected 
on  account  of  immaterial  findings  or  recommendations.    State 

0,  Beall  817 

7.  The  act  of  receiving  and  recording  a  verdict  is  ministerial 
and  does  not  require  the  exercise  of  Judicial  discretion.   Id. .  820 
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Finding$. 

8.  Upon  the  trial  of  questions  of  fact  It  is  not  necessary  for  the 
court  to  state  its  findings,  except  generally  for  plaintiff  or  de- 
fendant, unless  there  is  a  request  for  a  special  finding  under 
the  conditions  stated  in  see.  297  of  the  Code.    Coad  v.  Read. . .    40 

9.  A  general  finding  for  plaintiff  by  a  justice  of  the  peace  is  suf- 
ficient to  sustain  a  Judgment  as  against  an  attempt  to  set  it 
aside  in  the  district  court  upon  a  proceeding  in  error.   Id. 

Jssuea. 

10.  Upon  the  trial  of  an  appeal  in  the  district  court,  the  rule  re- 
stricting the  parties  to  the  issues  raised  below  cannoi:  be  in- 
voked by  objection  to  the  introduction  of  evidence  in  support 

of  the  new  issue.    First  Nat.  Bank  of  Madison  v.  Carson 764 

11.  A  party  aggrieved  by  the  f<H:m  of  submitting  an  issue  of  fact 
to  a  jury  in  an  equity  case  should  take  an  exception.  Hay  r. 
Miller 15« 

WittteHses.    Harmless  Error. 

12.  Ehror  in  sustaining  objections  to  questions  as  leading  is 
cured,  where  the  evidence  sought  to  be  elicited  is  given  by 
the  same  witness  in   response  to  other  questions.    Hvuck 

r.  Linn 227 

13.  Brror  in  sustaining  an  objection  to  a  question  may  be  <  ured 
by  a  subsequent  answer  to  the  same  question.  Columbia  Sat. 
Bank  r.  Rice  432 

14.  To  make  error  available  in  a  ruling  sustaining  an  objec  ion 
to  a  question,  one  examining  his  own  witness  must  ofCer  to 
prove  the  facts  sought  to  be  eLcited.    Murry  v.  Hennessey 60^ 

Trover  and  Conversion. 

1.  The  owner,  by  receiving  a  portion  of  the  converted  goods, 
when  returned,  or  by  accepting  a  porticm  of  the  proceeds  of 
their  sale,  is  not  thereby  barred  of  a  right  of  action  for  the 
wrongful  taking,  but  proof  of  such  facts  may  be  shown  in 
mitigation  of  damages.    Cohum  v.  Watson 267 

2.  The  fact  that  property  has  been  taken  by  legal  process,  or 
otherwise,  from  the  person  who  converted  it  is  no  defense  in 
a  suit  for  conversion  brought  against  him  by  the  owner,  un- 
less it  is  shown  that  the  latter  received  the  property  or  the 
proceeds  of  its  sale.   Id. 

Z.  In  an  action  of  conversion  by  a  mortgagee  against  an  officer 
who  seized  the  chattels  under  a  writ  in  favor  of  mortgagor's 
creditors,  the  measure  of  damages  is  the  market  value  of  the 
property  when  converted,  with  interest,  deducting  the  mar- 
ket value  of  any  property  returned  to,  and  received  by,  the 
mortgagee  and  the  proceeds  of  any  property  of  which  he  has 
received  the  benefit.    Id 258 

4.  As  a  general  rule,  the  prices  which  goods  brought  at  a  public 
auction  are  admissible  as  evidence  of  their  market  value,  /m- 
hoff  V.  Richards 591 
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5.  Evidence  of  the  careful  conduct  of  a  sale  which  was  Illegal 
as  to  plaintiff's  rights,  and  incompetent  evidence  of  published 
notice,  held  properly  excluded.   Id, 

6.  Evidence  held  sufficient  to  sustain  a  verdict  for  plaintiff.   Id, 
Trusts.  See  Fraudulent  Convkyances,  6.  Principal  and  Aoknt,  2. 

Usury.     See  Conflict  of  Laws. 

1.  Discussion  of  an  inEtruction  giving  undue  prominence  to  a 
subordinate  element  of  an  issue  relating  to  usury.  Rising  v. 
NfiMh  B97 

2.  A  stipulation  in  a  note  providing  for  compound  interest  does 
not  render  the  note  usurious.    Lewln  Investment  Co.  v,  Boyd. .  604 

8.  Interest  will  not  be  compounded  when  to  do  so  would  make 
the  aggregate  rate  exceed  ten  per  cent  per  annum.   Id. 

4.  By  stipulation,  interest  may  be  allowed  on  a  coupon  Interest 
note  after  maturity,  when  the  amount  of  interest  on  both 
coupon  and  principal  does  not  exceed  the  maximum  legal 
rate  on  the  principal  sum.   Id. 

Vendor  and  Vendee.    See  Counties,  7.    Homestead,  5,  6.    Mort- 

C.AdKS,    8.      PllINCIPAL  AND   AOENT,   2. 

1.  Where  an  agreement  to  convey  land  is  superseded  by  another 
contract,  of  which  time  is  the  essence,  providing  for  a  con- 
veyance upon  payment  before  a  certain  date  of  the  purchase 
money  and  certain  independent  indebtedness  due  vendor.  It 
was  held  that,  after  failure  of  vendee  to  tender  the  purchase 
money  by  the  time  fixed,  equity  would  not  require  a  convey- 
ance, though  vendee  had  begun  suit  for  the  independent  in- 
debtedness.   Brown  v.  Vlrieh 409 

2.  Petition  held  to  state  a  cause  of  action  for  the  purchase  price 
of  land  under  a  parol  agreement  to  convey,  upon  perform- 
ance by  plaintiff.    Stephens  r.  Harding 659 

8.  The  rights  and  liabilities  of  parties  to  a  parol  agreement  for 
the  conveyance  of  realty  are  not  necessarily  reciprocal.    Id. 

4.  One  entering  into  possession  of  land  under  a  parol  prmnise 
of  the  owner  to  convey,  the  latter  subsequently  tendering  a 
deed,  may  be  liable  in  an  action  for  the  purchase  price, 
though  the  possession  is  not  such  part  performance  as  would 
entitle  the  purchaser  to  maintain  a  suit  for  specific  perform- 
ance.   Id. 

5.  Vendor's  misrepresentations  as  to  location,  quality,  and  value 
of  realty  are  grounds  for  rescission  when  relied  upon  by  a 
vendee  who  was  unacquainted  with  the  value  or  condition  of 
the  land  and  who  was  prevented  by  vendor's  fraud  from 
making  an  examination.    Stochl  v.  Calcy 786 

Vendors'  Liens.     See  Mechamcss'  Liens,  1. 

Verdicts.    See  Trial,  4-7. 
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1.  Tbe  law  authorising  the  Incorporation  of  TlllagM  does  not 
contemplate  Including  remote  territory  not  adapted  to  mu- 
nicipal purposes.    State  v.  Mote 

2.  Territory  Incorporated  into  a  village  by  a  county  board  must 
contain  two  hundred  residents.   Td. 

3.  An  actual  resident  within  the  meaning  of  the  statute  relating 
to  incorp<M«tion  of  yillages  is  one  who  is  in  a  place  intendlitg 
to  establish  his  domicile  or  permanent  residence  there.  Id. 

4.  ESridence  held  to  show  that  there  were  less  than  two  hundred 
actual  residents  within  territory  sought  to  be  incorporated 
by  a  county  board.   Id. 

Voluntary  Aaaignments. 

I                                   1.  In  an  action  where  the  goods  assigned  by  an  insolvent  firm 
!                                        have  been  garnished  in  the  hands  of  the  assignee,  it  is  im- 
material whether  the  deed  of  assignment  was  witnessed ;  and 
any  ambiguity  In  the  deed  will  not  be  so  construed  as  to  ren- 
der It  void.    Deere  r.  Loney 122 

2.  The  fraudulent  disposition  of  a  portion  of  property  by  one 
I  about  to  make  a  voluntary  assignment  will  not  impair  as- 

signee's title  to  the  remainder,  where  the  assignment  is  made 
I  to,  and  acted  upon  by,  the  assignee  in  good  faith.    Id, 

I  Voters  and  Elections.    See  Elections. 

I  Wag^.    See  Absumphit,  1. 

Waiver.    See  Insurance,  6.    Review,  36.   Salbb,  10.   Vendob  and 
I  Vendee,  1. 

Warranty.    See  Sales,  5,  6. 

Wills. 

1.  Interest  of  contestants  held  to  be  such  as  to  entitle  them  to 
resist  the  probate  of  an  instrument  oftered  as  a  will.    Mwrry 

V.  Hennessey §08 

2.  The  burden  of  proof  is  on  proponent  to  establish  the  execu- 
tion of  the  will  and  the  testamentafy  capacity  of  testatrix. 
Id. 

3.  Mere  knowledl^e  of  testator  that  his  name  is  being  signed,  or 
the  fact  that  he  acquiesced  in  the  signing,  does  not  meet  the 
requirements  of  sec.  127,  ch.  23,  Comp.  Stats.,  providing  that 
a  will  shall  be  signed  by  testator,  or  by  some  one  in  presence 
of  testator  by  the  latter's  express  direction.   Id. 

4.  Evidence  held  to  Justify  the  Jury  in  finding  that  testatrix  did 
not  possess  sufficient  mental  capacity  to  make  a  valid  wilU 
Id. 

Witnesses.    See  Criminal  Law,  2.    Deeds,  6.    Evidence,  2,  3,  8. 
Trial,  12. 
1.  A  memorandum  prepared  at  the  time  of  the  fact  in  question 
or  soon  afterward,  and  known  by  a  witness  to  be  correct  at 
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the  time  it  was  made,  may  be  used  by  him  to  refresh  his 
memory.    Oity  of  Kearney  v.  Themanaon 75 

2.  Probable  effect  of  testimony  of  witnesses  who  were  williog 
to  testify  to  their  criminal  conversation  with  plaintiff  in  a 
bastardy  proceeding.    Bwris  v,  Oowrt 183 

3.  The  maxim  "falsus  in  uno,  fdlsw  in  omnifms"  applies  only 
where  a  witness  has  knowingly  and  willfully  testified  falsely. 
Omaha  d  R.  V,  R.  Oo.  v.  Krayenlmhl 553 

4.  The  credibility  of  witnesses  is  for  the  jury.    Fremont,  E.  d 

M.  y,  R.  Oo.  V.  French 689 

5.  The  word  "representatiye,"  as  used  in  sec.  329  of  the  Code 
relating  to  incompetency  of  witnesses,  includes  any  person 
or  party  who  has  succeeded  to  the  rights  of  the  person  de- 
ceased, whether  by  purchase,  descent,  or  operation  of  law. 
Kroh  V.  Heins 691 

6.  Section  329  of  the  Code  relating  to  the  incompetency  of  wit- 
nesses does  not  apply  where  the  transaction  or  conversation 
in  issue  was  not  between  the  witness  and  deceased  person, 
but  between  the  latter  and  a  third  person.   Id. 

7.  An  interested  party  cannot  testify,  over  the  objection  of  a 
representative  of  a  person  deceased,  to  the  receipt  or  con- 
tents of  a  letter  written  by  the  latter  whereby  he  disposed  of 
his  property  by  gift,  the  letter  being  a  ''transaction"  within 
t^  meaning  of  sec.  329  of  the  Code.   Id. 

8.  Under  sec.  829  of  the  Code,  testimony  concerning  transac- 
tions or  conversations  between  a  witness  interested  in  the 
result  of  the  suit  and  a  person  deceased  is  incompetent  as 
against  the  latter's  representative.   Id, 

9.  It  is  permissible  by  way  of  redirect  examination  to  introduce 
evidence  explanatory  of  facts  elicited  by  the  cross-examina- 
tion, though  corroborative  of  the  testimony  in  chief  of  the 
witness.    Norfolk  Nat  Bank  v.  Joh 774 

10.  Where  defendant  is  examined  as  to  the  genuineness  alone  of 
the  signature  to  the  bill  or  note  sued  on,  he  shoold  not,  on 
cross-examination,  be  required  to  state  his  opinion  touching 
collateral  or  incidental  matters  based  upon  a  comparison  of 
the  disputed  signature  with  others.   Id. 

Words  and  Phrases.    See  Evidence,  24. 

1.  "Cash."    8taU  t?.  Moore 870 

2.  "Criminal  negligence."    Chicago,  B,  d  Q,  R.  Oo,  v.  Hague 97 

8.  "Moneys  collected."    Stoner  v.  Keith  County 279 

4.  "Necessaries."    Oobbey  v,  Buchanan 391 

5.  "Ordinary  care."    McClelland  v,  Soroggin 141 

6.  "Resident"    State  v.  Mote. 683 

7.  "Transaction."    Kroh  v.  Heins '. 691 
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